Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


,  Google 


^d  by  Google 


,  Google 


REPORTS  OF   CASES 

DETERMINED  IN  THE 

Supreme  Court  of  Appeals 

OF 

WEST  VIRGINIA, 


FROM  NOVEMBER  11,  1899,  TO  APRIL  14,  1900. 


ROMEO  H.  FREER, 

ATTORNEY  GENERAI,  A^D  EX  OFFICIO  KEPORT&B. 


^'V  VOL  XLVII. 


CHARLESTON; 

Thi  Tribune  Con paky, 

1901. 


.y  Google 


BDleredKCOordlDgtoAat  or  Congrca,  In  tb«  fear  one    thouwad  ntne   huiidr«) 

BY  THE  STATE  OP  WEST  VIRGINIA, 
la  tbeofflce  ol  Ihe  Llbrarlkoal  Coagrea,  at  Wtihlnglaa.  D.  C. 


ib,Googlc 


JUDGES 


Supreme  Court  of  Appeals 


DURING  THE  TIM£  OP  THESE  REPORTS. 


MARMADUKE  H.   DENT,  President. 
JOHN  W.  ENGLISH. 
HENRY  IIRANNON. 
HENRY  C.  McWHORTER. 


ATTORNEY    GENERAL  AND    EX-OFFICIO  REPORTER, 
KOMEO  H.  FREER, 


CLBRK, 
JAMES  A.  HOLLEY. 


D.gitzed  by  Google 


PRINTED  BY  ORDER  OF  THE  COURT. 


D,j,ii.db,GoogIe 


CONTENTS. 

TABLE  OF  CASES  REPORTED. 


On  poKS  10.  iwcniiil  llof  from  linttnm  oF  piM».  Tor  "nnd  t6nt  the"  reri'l 
■■  nnfl  thai  nt  thp." 

On  pageSS,  lineBve,  the  word  "tberefore"  BhonM  read  -therefor." 

On  pnge  S3,  line  IR  Irom  bottom  of  pitfte.  the  woni  "lltlKnatu"  ahoulil 
read  "llUgsota." 

On  page  Ii>ie.  point  n  of  Sjllsbne  (last  line),  tor  "  ahlllty  "  read  "  IndlTldu- 


Boggess  et  al.  v.  Goff     ."     .     . 139 

Boggess  et  ai.  v.  Taylor     .     .      .  ■ 254 

Bowib.T  r.  DeWitt, 323 

Boyd  et  al.  r.  Brown,     ■ 238 

Bragg,  r^wis  r., 707 

Brown.  Boyd  et  al.  v ■     ,     .238 

BrowDing  et  al.,  Hogg  v 22 

Btirlingham  r.  Vandevender,  ,     .     ■ 804 

Burnett  et  al.  State  v 731 

Calvert  r.  Ash  et  al, 480 

faraden  v.  Dewing  et  al., 310 

Camden  et  at.,  McGregor  et  alv.,  .     .     .     ■           .     .  193 

i-'arr  v  SummerfleM  et  al., 155 

Cii-te;  r.  GUI, -     ....  501 

('ape  Mfg,  Co,  v.  Sweeny  et  al., 0:19 

Cane  et  al.,  Staunton-Belmont  Co.  f 779 


.yClOO^lc 


,  Google 


CONTENTS. 

TABLE  OF  CASES  REPORTED. 


Alexander  et  al.,  Kester  et  al.  v     .     .     .     .     •     .      .  329 

Alkire  et  al.,  Heyiuonr  et  al.  v 302 

Amos  I'.  Stockert 101) 

Auimons  et  al.  v.  Houtb  Penn  Oil  Co., 610 

Ai-bogust  et  al.  r.  McOraw  et  al., 2C3 

Armstrong  v.  Oil  Well  Supply  Co.,     ■ 455 

Ash  et  al.,  Calvert  v 480 

Atkinson  v.  Winters, 226 

Augusta  Oil  Co.  el  al.,  Mcintosh  v 832 

Barlow,  Herold  et  at.  v ■     .     .      .  750 

Bennett  v.  Perkins 425 

Berry  el  al,  Buhl  et  al.v.     .      .      ■ 82-1 

BilliDf!8lea  r..  Manear  et  al 785 

Blake  r.  Ohio  Kiver  Railroad  Co 520 

Board  of  Education  of  Cabin  Creek  Dist.  et  at.,  Wini- 

frede  Coai  ('o.  ct  al.,  v.  .     ■ 132 

Boggees  et  al  v.  OoEF     .'     .      . 139 

BoggesB  et  al  v.  Tavlor     .     .      .  ■ 254 

BowlbT  r.  I>eWitt, 323 

Boyd  et  al  v.  Brown,    • 238 

Bragg.  Lewie  v., 707 

Brown.  Boyd  et  al  v ■     .     .238 

Browning  et  al,  Hogg  v 2*3 

Bnrlingham  r.  Vandevender,  .     .     ■ 804 

Burnett  et  al.  State  v 731 

Calvert  v.  Ash  et  al, ■     .     .  480 

Camden  v.  Dewing  et  al., 310 

Camden  et  al.,  McGregor  et  alv.,   .      .      .           .      .     .  193 

v'arr  r  Suinmerfield  et  al, 155 

Cirte:  V.  GUI, 504 

Case  Mfg.  Co.  v.  Sweeny  et  al, 139 

Caw  et  at.,  Staunton-Belmont  Co.  v. 779 

L:,j,l...dbyClOO^[C 


Ti                               Ca8E8  Reported.  [47 

Ceei!  et  at.  e.  Clark  et  al., -402 

Chesapeake  &  Ohio  Ry.  Co.,  Lewia  v 656 

Childers  et  al.  v.  Neely, 70 

ChPiBty,  White  et  al.  v 16 

City  of  Hinton,  Wood  et  al.  v.,     .     .      .     .     ■     .     .645 

City  of  Clarksburg,  Clarksburg  Electric  Light  Co.  v.   .  73!) 

Clark  et  al.,  Cecil  etal.v 401i 

Clarksburg  Electric  Light  Co.  v.  City  of  Clarksburg,  .  73!) 
Cleavenger  v.  Franklin  Fire  Ins.  Co.  of  Wheeling,  W. 

Va.     .     .     ■ 595 

Colling  et  al.,  Linn  v 25H 

CoombB  V  Bhisler  ct  al.,     .      .     .           •  ■  .      .      .      .  373 

County  Court,  State  eat  rel.  Matheny  v 672 

County  Court,  Dunlevy    v ■  5i;J 

Cox,  Frederick  v ■     .  14 

Cramer  v.  Pomeroy  et  al., ■     .  50 

Curry,  Harvey  v ■     ,  800 

Davis  f.  Vass  et  al., •     .     .  Sll 

Dawson  et  al.,  Zinn  et  al.  v 4S 

Deveny,  Phillips  v 05.1 

Dewing  et  al.,  Camden  c ■     .      .      .      .  310 

DeWitt,  Bowlby  V. 323 

Dunlevy  v.  County  Court 513 

Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.,     .     .     .     ■     .  84 

Eclipse  Oil  Co.  et  al.,  Trees  v. ■     .  107 

Pelton  V.  Felton  et  al., 27 

Felton  et  al.,  Pelton  v.        .      .      .     ■ 27 

Filler  et  al,  Town  of  Davis  v 413 

Fisher  Oil  Co.,  Steelsmith  v 391 

Fitch  et  al.,  Potts  v 63 

Franklin  Fire  Ins.  Co.  of  Wheeling,  W.  Va.,  Cleaven- 
ger »..'.. 595 

Frederick  v.  Cox, 14 

Freshwater  et  al.  v.  Hays, .  217 

Gardner's  Adm'r  v.  Gardner's  Heirs 363 

Gardner's  Heirs,  Gardner's  Adm'r  v 368 

Gill,  Carter  r 504 

Gillaspie,  State  v. • 336 

Glade  Creek  K.  B.  Co.,  Kay  v 467 

Glen  Jean,  Lower  Loup  &  Deepwater  R.  Co.  v.  Kan- 
awha, Glen  Jean  &  E.  B.  Co., 725 

Goff  V  McBee,     .     ■ 15:i 

Goff,  BoggesB  et  al.  v., 139 

Hale  V.  White  et  al, -     .     .  700 

Hall  V  Vernon  et  al 397 

Hammond  et  al,  Schmertz  et  al.  v.     .     .     .     .    '.     .  527 


L:,j,i..dbyGoOgle 


W.Va.]                     Cases  REPtniTEU.  vii 

Harmon,  Robertson  v 500 

Harrison  County  Court,  West  Virginia  &  P.  R.  Co.  v.  270 

HarTCy  v.  Curry, ■ 800 

HasBinger  et  al.  v.  Holt,  Judge,  et  al. 348 

Hawk,  State  ea;  rd  StafTord  .» ■     .  434 

Hays  c.  Freshwater  et  al 21" 

Hefner,  Zanhizer  «.       .     ■ 418 

Herold  et  al  v.  Barlow 750 

Hitclicoi  V.  MorriBon 206 

Hood  r.  Morgan  et  al.     .  , 817 

Hogg  i:  Browning  et  al.  ■ 22 

Hollandswortb  v.    Stone  et  al., 773 

Holt,  Miller. r ■     .  7 

Holt,  Judge,  et  al.,  Hassinger  et  al.  v 348 

Hunter  v.  Trustees  of  Berkeley  Springs  .     .     ■     .      .  343 

Hunter  o.  Tolbard .259 

Hurry  et  al.,  Watson  v ■     .     .      .      .  80» 

Jack,  McCoy  r 201 

Jennings,  Moore  v,    .     • 181 

Kanawha,  Glen  Jean  &  E.  R.  Co.,  Qlen  Jean,  Lower 

Loup  &  Deepwater  B.  Co.  v 725 

Kay  r.  Glade  Creek  R.  R.  Co 467 

Keneweg  Co.  et  al.  v.  Scbilansky  et  al.,     .....  287 

Kennedy,  Stauflfer  v.     .    ' 714 

Kerns,  State  r 266 

Kerns,  Koen  v 57» 

Kester  et  al.  v.  Alexander  et  al.    ......     .  329 

King,  State  v 437 

Koen  r.  Kerns •     .           ....  575 

Koontz  V.  Koontz  et  al., 31 

Koontz  et  ai.,  Koontz  v.     .      .      .     - 31 

Knotts  V.  McGregor, 660 

Krohn  et  al.  v.  Weinberger  et  al., ■  127 

laurel  Fork  Oil  &  Coal  Co.  et  al.,  Stiles  v.     .      .     .  838 

Law  r.  Bicb  et  ai. -634 

I^wis  I',  Bragg, 707 

l^wis  t;.  Chesapeake  &  Ohio  By.  Co, 650 

Lilly,  State  v • 496 

Linn  v.  Collins  et  aZ., 250 

Lipps'  .4dm'r.,  Wallace's  Adm'x  v.,     .     .     .     •     .     .  339 

Lovings  V.  Norfolk  &  W.  By.  Co 582 

Manear  et  al.,  Billingslea  v. 785 

McBee  v.  Goff,  .      .     • 153 

McCoy  V.  Jack, 201 

McCIung  V.  McWhorter,     .........  150 

McGi'e  et  al.  v.  Sampselle  ct  al., 352 


L:,j,l..dbyGOO^IC 


viii                             Cases  Repokted.  [47 

McGraw  r.   Roller, 650 

McGraw  et  al.,  Arbogast  et  al.  r 26:i 

McGregor  et  al  t\  Camden  et  al,     ......  193 

MfGregor,  Knotts  r.. 56fi 

McIntoHh  r.  Augusta  Oil  Co.  et  a!., 833 

MoWhorter,  McClung  r.,     .      .     ■ 150 

Merchant  &  Co.  v.  Whitescarver, 361 

Miller  r.  Holt 7 

Miller  r.  MoiTison  et  al. 665 

Mitchell,  State  r.     ■ 789 

Morgan  et  ah,  Hood  r., 817 

Moore  r.  Jennings, 181 

Moore  r,  Muatoe,     .     ■ ,     .      .  549 

MorriB  et  a].,  gpringston  et  al.  v., 50 

Morrison  et  ah.  Miller  r., '   .     .  665 

Morrison.   Hitchcox  r.,.      .      .     .     ■ 206 

Mustoe,  Moore  r., 54!» 

M.rnes  r.   M,vne«, ■ 681 

MyreB  r.  M.vres 488 

Neal  et  ux.  r.  Ohio  River  R.  Co., 316 

Neely.  Childera  et  ah  r 70 

Nicholas  et  ah,  Whipkey  r.,     .     .     ■ 35 

Norfolk  &  W.  Rv.  Co.,  Lovings  v., 582 

Ohio  River  Railroad  Co.,  Blake  r 620 

Ohio  River  R.  Co.  et  w.  v 316 

Ohio  River  R.  Co.,  Uhl  r.     ■ 59 

Oil  Well  Supply  Co.,  Armstrong  v 453 

People's  Building,  Loan  &  Savings  Association,  Ro- 

rer,  r 1 

I'erkins,    Bennett    r 423 

Phillips  r.  Peveny 653 

Pomeroy  et  ah,  Cramer  r 50 

Potts  r."  Fitch  et  ah, 63 

Rich  et  ah.  Law  r 634 

Robertson  v.  Harmon 500 

Roller,  MoGraw  r 650 

Rorer  r.  People's  Building,  Loan  &  Savings  Associ- 
ation,       1 

Rosenour  v.  Rosenour  et  ah 554 

Rosenour  et  ah.  Rosenour  r 554 

Ruhl  et  al.  v.  Berry  et  al 824 

Rampaelle  et  at.,  McGee  et  al.  v. 352 

Rchilansky  ft  al.,  Keneweg  et  al.  r 287 

Hchniertz  et  ah  r.  Hammond  et  al., 527 

Seymour  et  ah  v.  Alkire  et  al 303 

Shav  et  ah,  Yoke  et  ah  v 40 


L:,j,l..dbyClOO^ie 


W.Va.]                      Cases  Uepoutei).  ix 

She[»lierd    r.   Snodgraes  ct   al 79 

Whialfv  €t  al.,  CooiubB  v ^73 

HHnmn  c.  Stump  et  al C41 

8DOdt?rn8s  et  al.,  She|therd  v 7!) 

Snodgrass  r.  South  Penn  Oil  Co., 50!) 

South  Pcnii  Oil  Co..  Eclipse  Oil  Co.  r V4 

South  Penn  Oil  Co.  Aranions  rt  al.  r.     .  '   .                 .  610 

South  Penn  Oil  Oil  Co.,  Snodgrass  r 509 

Springston  <■/  al.  r.  Morris  et  al 50 

Spnrgia  r.  Sptirgin 3S 

State  r.  Oillaspie 330 

State  ex  rel.  Mathen^v  r.  Countv  Court B72 

State  r  Kerni. ' 20« 

State  r.  Burnett  f(  al., 731 

State  V.  Lilly 49() 

State  1-.  King, 4:17 

State  r.  Mitchell 78i) 

State  PXfW.  Stafford  rHaivk, 4St 

Stauffei-  r  Kennedy 714 

Staunton-Belmont  Co.  r.  Case  et  al, 770 

Steelsmith  r.  Fisher  Oil  Co 37« 

Ptilea  r.  Tjinrel  Fork  Oil&  Coai  Co.  pf  «/.,     .     .      .  t«8 

Rtoekprt,  Amos  r.     .     .    ■ 109 

Stone  el  al.  Hollandswortli  r 773 

Straus  et  ah,   White  r 794 

Stump  el  al.,  Silman  r. 641 

Summerfleld  et  ah.  Carr  v 155 

Sweeny  et  ah.  Case  Mfg.  Co.  « C:SO 

Tolbard.  Hunter  r 259 

Taylor,  Boggess  et  al.  r 254 

Taylor  County  Court,  Yatee  r 376 

Thorn  et  al.  r.  Thorn, 4 

Town  of  Davis  r.  Filler  et  al 413 

Trees  r.  Eclipse  Oil  Co.  et  al., 107 

Trustees  of  Berkeley  Springs,  Hnnter  v 343 

Uhlr.  Ohio  River  R.' Co 59 

Vandevender.  Burlingham  r 801 

VasB  et  ah,  Davis  v 811 

Vernon  et  nl..  Hall  r 295 

Wftllace's  Adm'i  r,  Lipps'  Adm'r, 339 

Ward  r.  Ward 760 

Watson  f.  Hurry  et  al, 80!) 

Weinberger  et  ah,  Krohn  et  at  r 127 

W'est  Virginia  &  P.  R.  Co.  r.  Harrison  County  Court,  270 

Whipkey  i-.  Nicholas  et  al., 33 

White  et  al.  r.  Straus  et  aJ 794 


L:,j,i..dbiCiOO^IC 


X                                Caseh  Repoicted.  [47 

Wbite  et  al.   v.  Christy 16 

White  et  al.  Hale  v. .  700 

AVhiteecarver,  Merchant  r 361 

Winifrede  Coal  Co.  et  al.  v.  Board  of  Education  of 

Cabin  Creek  Diet.  c(  al.,     . 133 

Winters,  Atkinson  t 226 

Wood  €t  al.  V.  City  of  Hinton 645 

Yates  c.  Taylor  County  Court, 376 

Voke  rl  a!,  r.  Bhay  et  al, 40 

Zanhizer   ,■.   Hefner, 418 

Zinn  ct  al,  v.  Dawson  cl  al., 45 


i  by  Google 


lABLE  OF  CASES 

CiTED  IN  OPINIONS. 


Adams   r.   Michael,   3S   Hd.    123, 

Adden  rr.  Railroad  Co.,  55  N.  H.  415,     . 

Akera   r,  DeWit,  41   W.   Va.  229, 

AUlerKon  r.  Comtnissionerii,  32  W.  Va,  454.  461, 


Id.  31  W.  Va, 

91,  518,  519,  i 


Alexander  c.  Alexander,  S5  Va.  3S3, 
Alford  r.  Moore's  Adm'r,  Id.  5Q7, 
Alien  r.  Yeater,  17  W.  Va.  128, 
AllisoD  &  Evan's  Appeal,  77  Pa.  St.  221, 
Alworth    r.    Sej-mour,   43    Miunh.    526, 
.\nderKon   c.  Johnson,  32  Orat.  65S, 
Anderson  r.  Fitzgerald,  4  H.  L.  Cas.  464,  SIO, 
Anthony  c,  Leftwitch's  Representatives,  3  Rand.  Va. 
Arbuckle  r.  McClanahan,  6  W.  Va.  101,     . 
Armstrong  t.   County  Court,  41   W.   Va.  602 
Armstrong  c.  Town  of  (irafton,  23  W.  Va.  50, 
Armstrong  r.  Town  of  Urafton,  23  W.  Va.  50. 
Armentrout's  Ex'rs  C  UibDons,  25  Urat.  371, 
Arnold  r.  Bunnell,  42  W.  Va.  479, 
Avery  r.  Hackley,  20  Wall.  407, 
Baker   r.  Rinehard,  11   Vt.   Va.  238, 

Ball  r.  Cox,  29  W.  Va.  407 

Ballard  r.  Ballard,  25  W.  Va.  470, 

Bank   r.   Atkinson,  32   W.  Va.  203, 

Burke    c.    Adair,   Id.    165,         .... 

Bank   r.   AnderEon,   1   Mo.   244, 

Bank  of  Valley  c.  Bank  o(  Berkeley,  3  W.  Va.  388, 

Bank  r.  Evans,  9  W.  Va.  373,        .... 

Bank  e.  Good,  21  W.  Va.  455 

Bank    r.   Gould,   42   W.    Va.   137,         .... 


694,  697,  720 


.y  ClOO^  IC 


xii  Caskh  CiTKit.  [47 

Ifank  i:  Hamilton,  43  W.  Va.  T5 13-1 

Hank  r.  llyer,  32  S.  E,  1000 48S 

Bank   r.   Johns,   22   \V.   Va:   520 4W 

Honk   r,   Kimberlanils,    16  \Y.    Va.    5Jo 122 

Bank  f.  Osborne,  159  Pa.  St.  10 73 

linnk  r.  Parsons,  43  W.  Va.  137,         .         .         .         .  '       .     779,  830 

liank  1-.  Showacre,  28  W.  Va.  48 32,  473 

Hank  ('.  Wadditt,,  27  Urat.  451 25S 

Raclieliior  r.  Ellioffs  Adm'r.  1  Hen.  &  M.  10,  .  .  .  703 
Rikpstroiv    r,    Hamilton,    14    Iowa,    147.         ,         .         .         ,         547 

Ual<lenl>er^   c.    Warden,   Id.   397 245 

Balfour  r.  Parkmson.  (C.  C.)  84  Fed.  8S5,  ....  544 
Jiarber  r.  Insurance  Co.  16  W.  Va.  658,        .        .        .        .        23:( 

Tnrlow  r.  Daniels,  25  \V.  Va.  512,  517 5S0,  591 

Itames  r.  Itonyer,  34  W.  Va.  303,  .....  203,  205 
Barrows    c.    Carpenter,    1    Cliff.    204,         .        ■.  .120 

Hnrtlett  i:  Cleavenffer,  33  \V.  Va.  730,  ...  37,  247,  8.VS 
lliirtlett  r.  Town  of  Clarkaburff,  45  W.  Va.  393,  ...  640 
Baylor's  Lensee  r.  DeJarnette,  13  Grat.  132,  ...  808 
Barrett   r.   MiAllister,  33  W.   Va.   738.  ....         101 

Ileokley    r.   Palmar,    ii   Grat.    625, 3S3 

Beirne   r.   Basser.   26   (irat.   537 479 

Helton    r.    vVpptTMon,    2fi    Grat.    SI7 665 

IVnnt-tt   r.   ifennett,   37   W.    Va.   39G 095,   G98 

Bennett   c.  Perkins,  33  S.  E.  B 776 

Itt^nson  r.  Snyder,  42  \V.  Va.  223, 667 

Heltman  r.  HnrneKs,  12  \V.  Va.  433,         .         43,  92,  102,  103,  lS!t,  401 

Berry   r.   Ciinninfrham'   37   W.   Va.   302 810 

Berry  r.  Ballroad  Co.,  44  %Y.  Va.  53S 661 

Beierly   r".   llhodes,   80   Va.   415, 706 

Bickle  r.  Chrisninn.  76  Va.  678 30fl 

Hill   r.   Sehillins',   39   W.   Va.   lOS, B23 

r.illinjrslFa   r.  Mnnear,  44   \V.   Va.  651.       .         .         .         .         .     6Bit 

Bird    r.    Htimt,   40   W.    Va.   43 565,    607 

Blair  r.  City  of  Charleston,  43  %V.  Va.  62 479 

Blair  r.  Peck,  Id.  247 629 

Bland  r.  Stewart,  35  W.  Va.  518 223 

Blankenship  r.  llailroad  Co.,  43  AV.  ^'a.   135,         ...  9 

Blowpipe   Co.  r.   Spencer,   40   W.   Va,  590 325 

Hlytlie  r.  State,  i  Ind.  535 3S7 

Board   r.   Buish,   77   111.   59 275 

Board    r.   Xelson,  34   W.   Va.  609 54T 

Hoard  of  Education  r.  Ka.  &  M.  B.  Co..  44  W.  Va.  71.  .     478 

Boilley   r.  Archibald,  33   W.   Va.   229 382 

Hoggs  r.  Johnson.  9  W.  Va.  434 449 

Boies  r.  Benham,  127  N.  Y.  020 547 


.yClOO^IC 


W.Va.] 


Cabeb  Cited, 


Bowman   r.  DuUn^,  39  W,  Va.  619, 

Bowj-er  r.  Knapp.  15  VV.  Va.  277, 

Bojd  i:  UlinnisoD,  14  VV.  Va.  1, 

Bratlshaw   r.  fiailroad  Co.,  135  Maee.  40T, 

Brashier  r.  Gratz,  6  Wneat.  S28, 

Brazie    r.   t'ommiasionera,   2S    W.   \a.   3IS 

Brent   c.   Grove's  Adra'r.   30  Mo.  253, 

Brides  c.  Superviaora,  57  Miss.  255,     , 

Bright  V.  Knight,  35   W.  Va.  40, 

Brtfi-gB   &    Hall,    4    Leigh,    484, 

Brigga  c.  Boyd.  37  Vt.  534, 

Brocaw    r.    Board,    73   Ind.    543, 

Broderiek'a  Will,  21  Wall.  jlB,  23  L. 

Brown   i:  Board,   45   W.   Va.   82( 

Brown  r.  Express  Co.,  15  VV.  Va.  812, 

Brown's  Adm'ra  c.  T<fwn  of  Gnyandotte,  34  W.  Va.  299, 

Buford"s   Heira   v.   McKee,    1    Dana    107, 

Bull  c.  Willard,  9  Barb.  641, 

Bull  r.  Read,  13  Grat.  78 

Billiard  r.  Itaynor,  30  N.  Y.  197, 

Bumgartner   r.   Hastv,   110   Ind.   575,     . 

Burke  v.  Adair,  23  W.   Va.   165, 

Burr  r.  McDonald,  3  Grat.  215, 

Burlew  r,  Quarrier,  16  W.  Va.  108, 

Burlew   r.   Shannon,   99   Mass.   200, 

Burley  c.  Weller,  14  Vi.  Va.  264, 

Buskirk  r.  Circuit  Court  Judge.  7  W.  Va.  91, 

Buskirk  c.  Judge  Ct.  Ct.,  7.  W.  Va.  91, 

Buster   r.  Holland,   37   W.  Va.   511, 

Burt  r.  Timmone,  29  W  Va.  460, 

Burt  c,  Timmoas,  29  W.  Va.  441,     . 

Byrd   P.    State,    1   How.    (Miss.)    177, 

Coin  «.  Cox.  S3  W.  Va.  909,         ...         . 

Calwell  r.  Caperton'a  Adm"r,  27  W.  Va.  397, 

California  c.  Southern  Pac.  Co.,  157  U.  S.  228 

Camden  v.   Dewey,  Id.   ill, 

Camden  c.   AlkJre,   24   W.   Va.   674 

Campbell  C  Fetterinan,  20  W.  Va.  398 

Campbell   v.   Branch,   49   N.   C.   313,         .... 

Cann  r.  Cann'a  Heirs,  45  W.  Va.  563 

Caperton  c.  Gregory,  11   Grat.  505 

Capehart'a  Ex'r  c.  Dowery,  10  W.  Va.  131, 

Carr  v.  Summerfield,  34  S.  E.  SOS,     ....     366, 

Carberry   r.   Railroad  Co.,  44  W.   Va.  260,         ..         . 

CarHco  t.  Railway  Co.,  35  W.  Va.  389 

Carey  c.  Bnrress,  20  W.  Va.  571 


360,  713 
454,  763 


lb;  Google 


xiv                              Cases  Cited.  [47 

C'arbrvy   r.   Wiltla,   83   Am.   Dec.   SSS S3 

Carson  r.  Burnett,   18  N.  C.  546, 13 

Canto  r.  Fry,  33  W.  Va.  M9 294,  4S4 

Carter  r.  Worrel,  (S.  C.)  2  S.  E,  528 25 

Cavendish    r.    Fleming,   3   Munf.   IQS   Va.,         ....  831 

Cecil  r.  ClarK,  44  W.  Va.  flS9 390,  62S 

Chandler  r.  DbtU,  47  N.  H.  4S3 691 

Chandler  r.  Insurance  Co.,  21  Minn.  85,         ....  609 

Chapin    r.    Cantimus,    15    III.    427, 797 

Chapman   r.   Railroad  Co.,  18  W.   Va.  185,         .         .     290,  272,  328 
Chapman  r.  Waj-ne  County  Court,  27  W.  \a,  496,    .        .        .37^ 

Charles   r.   Eshleman,   5   Colo.   107, 7-i 

Chenewith   r.  Co mmissf oners,  26  W.  Vs.  230,         .         .         ,  519 

Child  r.  Moore,  6  U.  H.  33 179 

Childress'  Adm'x  r.  Railway  Co.,  94  Va.   186,       ...  478 
Christy  r.  Maiden,  23  \V.  Va.  667,                  .     *   .         .         .         .136 

<"ity  or  MadUon  c.  Corbly,  32  Ind,  T4, 416 

Citizens  Saving  &  T^oan  Ass'n  r.  City  ot  Topeka,  20  Wall. 

655,  22  L..  FA.  455 383 

Clnrk  r.  Johneon,  15  W.  Va,  804 JS7 

Clark  r.  U>ng,  4  Rand.  451 189 

Clarke  r.  Webo,  2  Hen.  A  M.  8 703 

Clay  r.  City  of  .St.  Albans,  43  W.  Va.  539,        .        .        .     317,  318 

Clay    r.   Powell.   H3    Ala.   538 102 

Clayton  r.  Barr,  34  W.  Va.  290 210 

Cleaver  r.  Mathews.  83  Va.  801 820 

Clopton'sAdmr'B  r.  Morris.  6  Leigh  278 S7 

Coal  Co.   r.   Howell,  30  W.  Va.   419, 12 

Coleman  r.  Applegrarth,  68  Md.  21 101 

Coles  V.  Trecothlck.  9  Ves.  246 249 

Co»k    r.   Anderson,    8S    AU.    99 196 

Colfran   r.   Oil  Co.,  4S  Atl.  119 630 

Coiville  c.  Gllman.  13  W.  Va.  314 79 

Colvill  r.  Railroad  Co.,  19  Min.  288 475 

Conn.  r.  Penn,  5  Wheal.  424 19it 

Conn.   r.   Martin,   13(1  Mass.  465 792 

Com.  r.   Phillips,  11  Pick.  27 703 

Com.  r.  Snow,  116  Mass.  47 499 

ConfTtlon   r.  Olds,  18  Mont.  4S7 74 

Conant   r.  Smith,  1  Aiken  67. 297 

Conrad  r.  Buck,  21   W.   Va.  396 844 

Cooper  r.  Reynolds,  10  Wall.  309             837 

Corrothers  r.   Board,  16  \V.   Va.   541 133 

Corrothers  r.  Sarfrent.  20  \V.  Va.  351 821 

Couch  r.   Kastham,  29  W.   Va.   784, 223 

Coulter  r.  Robertson,  57  Am.  Dec.  168, 840 


.yClOO^IC 


W.Va.]  Oases  Cited. 

County  Court  -r.  Boreman.  34  W.  Va,  302,      . 
Cowen  p.  Iron  Co.,  B3  Va.  547,        .        .        , 

CoK  F.  Doufflaas,  20  W.  Va.  175 

Craft  V.  Mann,  33  S.  K.  260 

CramDer  e.  McSwords,  24  W,  Va.  595, 
Crawford's  Ex'r.  v.   Patterson,  11  Grat.  374, 
Craw-ford  v.   Railroad  Co.    26  Ohio  St.  580, 

Creel  r.  Brown,  1  Rob.  365 

Cresap  »'.  Kemble,  28  W.  Va.  603, 
Crickard  r.  Crouch's  Adin're,  41  W.  Va.  503, 
Crim  c.  England,  46  W.  Va.  490, 

Crisa  r.   Criss,  28  W.   Va.  388 

Crothers'  Adm'r.  v.  Crothers,  40  W.  Va.  169, 
CrumlJah's  Adm'r.  v.  Railroad  Co.,  40  W.  Va.  627, 
Cumminga  r.  Armstrong,  34  W.  Va.  1, 
Cummlngs  c.  Ogleaby,  50  Miea.  153, 
Cunningham  v.  Cunningham,  46  W.  Va.  1, 
Curie  V.  Beers,  3  J.  J.  Marsh.  170, 
Ciirrence  -r.  Ward,  43  W.  Va.  368, 
Cushwa  r.  Association,  45  W,  Va,  490,    , 
Dune  Co.  r.  Smith,  13  Wis.  585.      . 
Dark  r.   Johnston,  55  Pa,  St.   IM, 
Davis  c.   Settle,  43  W.   Va.  17,         .         .         . 
Davia  t.  Brown,  46  W.  Va.  716, 
Davis  c.  Webb,  46  W.  Va.  6,  ... 

Deardorra  Adm'r  v.  Thacker,  74  Mo.  128, 
Dejarnette  c.  Com.,  73  Va.  86T, 
DeCamp  c.  Camahan,  26  W.  Va.  839, 
Deitz  p.  Insurance  Co.,  33  W.  Va.  544, 
DeKay  r.  Darrah's  Adm'ra,  14  N.  J.  Law,  388, 
Delaplain  P.  Armstrong,  21  W.  Va,  211, 
Delaplain  r.  Grubb,  44  W.  Va.  6ia, 
Denny  p.  Railroad  Co.,  13  Gray  481, 
Depue  V.  Sergent,  31  W.  Va.  336, 
Dent  r.   Pickens  Id.  303,  .... 

Dermott  p.  Jones,  33  How.  231, 
Devoss  t.  City  of  Richmond,  9S  Am.  Dec.  675, 
Dickinson  t>.  Dodds,  2  Ch.  Div.  463, 
Dillon  Beebe'a  Son  v.   Eakle.  43  W.   Va.  503, 
Dodge  p,  Hopkins,  14  Wis.  630, 
DodBon  e.   Mays,  29  W.  Va.   577,     . 
Doe  p.   Jonea,  4  Term  R.  300, 
Donahue   t.   Fackler,  21  W.   Va.   185,     . 
Doudna  p.  Harlan,  45  Kan.  485, 
Dougherty  C.  Creary,  89  Am.  Dec.  116,      . 
Dowling  p.  State,  5  Smedes  &  M.  664, 


.670,   837 

189,  667 

.      39,  559 


86,  67,  315,  550 


ibiCiOo^k 


xvi  Cases  Cited. 

Downman  c.  Hust,  8  Band.   (Va.)   587, 

Uryden  i\  Swinburn,  20  W.  Va.  89;  Id.  15  W.  Va.  234, 

Dubuls   r.  Hepburn,  10  Pet.  1. 

Duflleia  V.   Aosenzwei?,  114  Pa.  St.  530, 

Duryea  V.   Burt,  2S  Cal.  569 

Durat'H  Ex'r.  p.  Trent's  Devisees,  6  Munf.  39, 
Early  c.  Friend,  16  Urat,  21,  .... 

Kclipse  Oil  Co.  ■d.  South  Penn.  Oil  Co.,  47  W.  Va.  84, 
Edwards  i-.  Society   (Cal.),  34   Pac.  128, 
Eilwards  v.  Chilton,  4  V» .   Va.   352, 
Elliott  c.   Khett,  S7  Am.  Deo,  750, 

Kvans  i:  Shroyer,  22  W.  Va.  5S1 

Evnns   v.   Johnson,  39  W.   Va.   209, 

Evans'  Case,  33  W.  Va.  417 

Evans  e.  Taylor,  28  W.  Va.  188. 
Ewing  f.  Winters,  11  S.  E.  718, 
Ex.  Parte  EUyson,  20  Gratt,  (Va.)  10, 

Ex  Parte  Lauhorne.  18  Grat.  85 

Fadley  v.  Tomlinson,  41  W.  Va.  606, 
Falconer  i:   Railroad  Co.,  69  N.  Y.   491, 
Faulconer  e.   Stinson,  44  W.  Va.  546, 
Fanlkner's  Adm'x  t:  Harwood,  6  Rand.  (Vu.)   125, 
Faulkner  *.  Davis.  18  Gratt.  690, 
Farley  i:   Kateman,  40  W.  Va.   5+0, 
Fowter  t.   Itailroad  Co.,  18  W.  Va.   579, 

Ferry  i".  Clark,  77  Va.  397 

Finch  r.  Finch,  3  Ves  St.  491 

Findley  v.  Smith,  42  \V.  Va.  399, 

Fire  Co.  r.   Lent,  6  Paige  635 

Fisher   r.  City  of  Charleston,  17  W.  Va.  627, 

Fithian  (-.   Monks,  43  Mo.  503 

Fitzgerald  0.  Windmill  Co.,  42  W.  Va.  570, 
Fleming  v.  Holt,  IS  W.   Va.   143,         ..         . 
Flemint;  c.   Commissioners,  31  W.  Va.  608, 
Fletcher  r.  Peck,  6  Cranch  87,  ... 

Foley  r.  Ituley,  43  W.  Va.  513 

Foster  F.  Railroad  Co.,  U.  S.  99, 

Frank  r.  Zlegler,  33  S.  E.  761, 

Franklin  c.  Geho,  30  W.  Va.  37,  .         .         , 

Franklinite  Co.  v.   Condlt,  19  X.   J.   Eq.  394. 

French   v.    Shipfor.   83   Ind.   266, 

French  v.  Noel,  22  Grat.  544 

Freestone  Co.  v.  Parriab,  34  W.  Va.  633, 

Frost  V.   Spitley,  131  U.   R.   553, 

Fry  V.   Feamster,  36  \\ .   Va.,   4J4, 

Fry  u.  Bennett,  5  Sandf.  54 


[47 


49,  640,  eie 


L:,j,i..dbiCiOO^IC 


W.Va. 


Uabeb  Cited. 


138  U.  fi. 


Funk  r.  Haldeman,  S3  Pa.  St.  229, 
Fuller  e.  XlBstman,  81  Me,  284, 
Fults  V.   State,  2  Sneed.  832, 
Furbee  v.  Shay,  34  S.  E.  746, 
Gallagher  c.  Uallagher,  31  W.  Va.,  249, 
Galpin  c.  Page,  18  Wall.  3S0, 
Geiita  e.   Ing-ersoll,  11  W.  Va.   S49, 
Gerling  F.   Insurance  Co.,  39  W.   Va.,  i 
German  Savings  Bank  v.  Franklin  Co. 
Gibbs  V.  William,  37  Am.  Rep.  241,     . 
Gifford  T.  Hort,  1  Schoales  &  L.  409, 
Gilliam  r.  Moore,  4  Leigh  30, 
Gilmer  r.   Siden Strieker,  42  W.   Va.    5i 
Gill   f."  Weston,  110  Pa.  St.  312, 
Glassgow  V.  Gas  Co.,  1S2  Pa.  St.  48,  Atl. 
Glass  c.  Hulbert.  102  Mass.  24,     . 
Glen  V.  Blackford,  23  W.   Va.    182, 
Glen  r.  Morgan,  23  W.  Va.  467, 
Goodman  r.  henry,  42  W.  Va.  S27, 
Uoodall  «.  Stuart,  2  Hen.  &  M.  112, 
Goff  p.   Price,  43  W.   Va.   384, 
Goff  r.  McBee,  34  S.  E.  74S, 
Goold  e.  Chapin,  20  N.  V.  259, 
GoHhorn  tt.  Stewart,  15  W.  Va,  657, 
Goshom'a  Ei'r.  o.  Snodgrasa,  17  W.  Va, 
Gosman  r.  State,  106  Ind.  203, 
Grobe  r.  Roup,  46  W.   ^'a.  488, 
Grafton  c.  Heed.  26  W.  Va.  437, 
Graham  c.  Pierce,  19  Graf.  2B, 

Grove  v.   Hodges,  S5  Pa.  St.  504, 

Gray  v.  Stewart,  33  Grat.  351, 

Gregory  t.  Ford,  73  Am.  Dec.  639, 

Gregory's  Adm'r.  v.  Bailroad  Co.,  37  W.   Va.  606, 

Gregory  c.  Stetson,  133  U.  S,   579, 

Griffe  v.   McCoy,  8  W.   Va.  201, 

Griffith  e.  Corrothers,  42  W.  Va.  59, 

Griffin   r.   Carmack,   36   Ala.   695, 

Grigg  V.  Dalsheimer,  88  Va.  508, 

Grogan  r.  Railway  Co.,  39  W.  Va.  415, 

Grubb  r.  Bayard,  2  Wall.  Jr.  81,       . 

Grymes  r.  Sander,  93  U.  S.  55 

Uuano  Co.  r.  Appling,  33  W.  Va.  470, 

Guano  Co,  c.  Heatherly,  38  W.   Va.   409, 

Guggsby  F.  Hair,  25  Ala.  327 

Gafly  u.   Hukill,  34  W.  Va.  49 

Gwynn  b.  Schwarte,  33  W.  Va.  487, 


.y  Goodie 


xviii  Cabeh  Cited. 

HadsoQ  V.   Kline,  tupra,     .... 
Hsg'an  V.  Wardens,  3  Grat.  315, 
Hai^  f .  Eaye,  7  Ch.  App.  469,     .     . 
HsineH  t.  Ctrpenter,  91  U.   S.  254, 
Hale  V.  Railroad  Co.,  £3  W.  Va.  4S4, 
Hale  c.  Hale,  146  III.  Z27, 
Haldeman  t.  Davie,  38  W.  Va.  324, 
Hall  v.  Vernon,  34  S.  E.  784,     . 
Hale  V,  Land  Co.,  11  W.  Va.  229, 
Hall  V.  Hrobrowsld,  B  Ala.  2T8, 
Hall  V.  Railroad  Co.,  9  Fed,  585, 
Handy  v.  Scott,  26  W.  Va.  710, 
Hanland  f.  Blake,  97  U.  S.   626, 
Harden  i',  Wa^er,  32  W.  Va.   358, 
HargraveB  c.  Kimberty,  26  W.  Va.  T88,     . 
Harris  V.  HarrU,  23  Grat.  738, 
Harris  v.  Harris'  Ex'r,  23  Grat.  737, 
Harris  V.  Coal  Co.,  57  Ohio  St.  118, 
Harris  v.  Haueer,  26  W.  Va.  ^OgvV^ 
Harrison  o.  Wallton's  Ex'r.  aoaJT  372, 
Harrison  v.  Sampson,  2  Wash.  (Va.)   155, 
Hastings  v.  Wis  wall,  8  Mass.  45S, 
Harvey   r.   Pecks,   1   Mumf.   518, 
Harvey  r.  Insurance  Co.,  37  W.  Va.  273, 
Hatch  If.  Railroad  Co.,  18  Ohio  St.  92, 
Hartmann  c.  Evans,  38  W.  Va.  670, 
Harralty  r.  Warren,  18  N.  J.  Eq.  124, 
Hayman  v.  Smith,   10  W.   Va.    298, 
Hays  V.  Samuels,  55  Tex.  560, 
HajB  V.  Heatherly.  36  W.  Va.  613, 
Hays  f.  Heatherly,  36  W.  Va.  613, 
Hazzlett   v.  Millan,  11   n'.   Va.   464, 
Heard  r.  Bailway  Co..  26  W.  Va.  455, 
Heavner  t:  diorgan,  30  W.  Va.  335, 
Hibb  f.  Cayton,  45  W.  Va.   578,       ". 
Heiskel  r.  Powell,  23  W.   Va.  717, 
Him  II.  Smith,  13  W.  Va.  358, 
Hemiway   c.  Wood,  53  Iowa.  21, 
Henderson  r.  Good.   (C.  C.)  49  Fed.  S87, 
Henning  v.  Railroad  Co.,  35  Mo.  408, 
Hennen's  Case,  13  Pet.  230, 
Henry  r.  Railroad  Co..  40  W.  Va.  235,     . 
Herzog  r.  Weider,  24  W.  Va.  199, 
Hess  r.  Dillo,  23  W.  Va.  90,     . 
Hibbard  r.  Railroad  Co.,  15  N.  Y.   455, 
Hickman  O.  Painter,  11  W.   Va.   386, 


L47 


.y  Google 


W.Va.] 


Cases  Cited. 


High's  Heirs  u.  Pancake,  *2  W.  Va.  608, 

Hill  c.  Proctor,  10  W.  Va.  59, 

HUleary  v.  Thompaon,  11  W.  Va.,  113, 

Hillmsn  c.  Hillman,  H  How  Prac,  456,         .         .         .         . 

Hinton  r.  Milburn'a  Ex'ra.  23  W.  Va.  166, 

Hitcfacox  f.  Hitchcox,  39  W.  Va.  607,      .... 

Hoback  r.  Miller.  44  W.  Va..  635.  .... 

Holmes  r.  Wintler,  (C.  C.)  47  Fed.  357.         ...         . 

Hooks  r.  Frost.  165  Pa.  St.  246,  .... 

Holt  r.  Holt,  48  W.   Va.  397. 

Hooper  c.  Hooper,  32  V/ .  Va.  526,  .        .        .        . 

HopktDs  r.  RicfaardBon.  9  Grat.  485.         .         .         :         . 

Horn  c.  Perry.  11  W.  Va.  694 

Houghtaling  v.  Lewis,  10  Johns.  298,         .... 

Howell  r.  Merrill,  30  Mich.  383 

Hubbard  v.  Crawford,  19  Kan.  570,  .... 

Hufford  V.  Railway  Co.,  53  Mich.  118, 

Hubble  t.  Cole,  (Va.)   13  S.  E.  441,  .... 

Hudson  F,  Kline,  9  Grat.  379 

Hughs  v.  Devlin,  23  Cai.  501,  .  .... 

Hughes  C  Hamilton,  19  W.  Va.  368,         .... 
Hughes  r.  Freem,  41  W.  Va.  445,         .         .  "      . 
Hukill  r.  Guifey,  37  W.   Va.   464,  .... 

Hull  r.  Hull's  Heirs.  28  W.  Va.  30 

Hume  &  Warivick  Co.  C.  Condon,  44  W.  Va.  553, 
Humphreys  i'.  Newport  News  &  M.  VaJ.,  33  W.  Va.  135, 

Hunter  r.  Trustee,  34  S.  B.  739 

Huntington  t.  Allen.  44   Miss.   654,  .... 

Hurst'H  Adm'r.   v.  Bite,  20  W.   Va.   183, 

Hyman  e.  Smith,  10  W.  Va.  398, 

Ilsley  r.  Wilson,  42  W.   Va.   7S8 

Industrial   Co.   v.  Shults,   43   W.    Va.    471, 

In  re  Broderick's  Will,  21  Wall.  519 

In  re  Cars.  1>.    C.)  9  Fed.  754, 

Insurance  Co.  r.  Itodefer,  92  Va.  747 

Inaurance  Co.  c.  Peck,  133.  III.  281,        . 

Insurance  Co.  tr.  Devore,  83  Va,  287 

Insurance  Co.  r.  Pollard,  94  Va,  146 

Insurance  Co,  u.  Wilson,  29  W.  Va.  528, 

Jackson  f.  Hough,  38  W.  Va.  236 

Jackson  r.  Kiltie.  34  W.   Va.  807 

Jdckson  F.  O'Hara.  183  Pa.  St.  233 

James  v.  Oil  Co.,  1  Penny  242, 

James  ii.  Burbridge.  33  W.   Va,   272,         .... 

Jarrell  c.  Jarrell,  27  W.   Va.   272,  743, 

Jones  r.  Lemon,  86,  W.   Va.   629.  .  ... 


L:,j,i..db;CiOO^IC 


XX 


Cases  Cited. 


Jones  c.  Clark,  43  Cal.  181.       . 

Jonea  c.  CoIIidb,  16  Wis.  594, 

Jones  P.  Bailroad  Co.,  68  III.  380, 

Jones  c.  Wood,  Ifl  Pa,  St.  25, 

Jones  r.  Joyner,  6  G«.   562, 

JoneN  t,  Dougherty,  10  Ga.  273, 

Johnson  c.  Young,  30  W.   Va.   657, 

JohuBOQ  r.  ManD,  77  Va.  365, 

Johnson  V.  Riley,  41  W.  Vs.  140,  146, 

JollifT  V.   Uig^s,   6   Munf.   3, 

Jordon  r.  City  of  Benwood,  42  W.  Va,,  312, 

Jud^e  D.  Brasswell,  13  Bush.  67,         .         .         . 

Kahn  V.  Smelting  Co.,  102  U.   S.   645,       '   . 

Kelly  c.  Waite,  2  Bl.  Conn.  146, 

Kelly  c.  Whit«,  13  Mete.   (Mass.)  300, 

Kelly  p.  Oil  Co.,  57  Ohio  S(.  317, 

Kellv  c.  Doulin,  70  111.  378 

Eemble  c.  Kemble,  44  N.  J.  Eq.  454, 

Kennett  t.  Peters.  54  Kan.  lid. 

Kerr  c.  Lunsford,   31   W.    Va.    659, 

Kesler  r.  Laphorn,  33  S.  t,.  389. 

Kesler  r.  Lapman,  46  W.   Va.   293. 

Kester  v.  Lyon,  40  W.   Va.,  161, 

Kimball  c.  Carter,  95  Va.  146, 

King  V.   HeynoldB,   43   Am.   Itep.   107, 

Kinney  r.  Keopmann,  22  South.  593. 

Kteppner  r.  Lemon,  176  Pa.  St.  502, 

Knapp  c.  Snyder,  15  W.  Va.,  434. 

Knight  r.  Iron  Co.,  47  Ind.  105, 

Knight   r.   Yarborough,   4   Hand.   569, 

Knight  r.  Capito,  23  W.  V.  639, 

Knight  r.  Earl  of  Pllmoulh,  Atk.  480, 

Kuhn  r,  Brownfleld,  34  W.  Va.  252,  '    . 

Kyle   r.  Conrad,  25  W.   Va.   760. 

Lafferty  p.  LaJferty,  43  W.   \'a.   783,  793, 

Laidley  r.  Smith,  33  W,  Va.  387, 

L'Amoreux  r.  Gould,  7   N.   Y.    349, 

Lamar's  lix'r,  r.  Hale,  79  Va.   147, 

Lamb  r,  Cecil,  28  W,  Va.  633. 

Lamprey   r.   I^amprey,   S9   Minn,   151. 

Laneaster  r.  Collins,  115  L'.   S.  323, 

Land  C».  d.  Verial,  14  W.   Va.   637, 

lAnfear  r.  Mestier,  89  Ad,  Dec,  658, 

Lange  r.  Jones,  5  Leigh   193,  195, 

Layne  v.  Railroad  Co  ,  35  W.  Va.  438, 

Lee   County   Justices   r.   PiUkerson.   21   Grat. 


.yClOO^IC 


W.Va.] 


Lenferti  i:  Uenke,  73  111.  405. 

l»in:an   r.  Lewis,  62  Ala.   13.1, 

Linke  r.  Fleming,  25  Gral.  707, 

Lipscomb  r.  De  Lemos,  CS  Ala.  31)3. 

Livt'_v  r.  Winston,  .10  \V.  Vu.  334. 

hogie  r.  Black,  24  W.  Va.  21,         .         .         .         , 

Lowrj-  r.  Biiflington,  6  \V.  Va,  249. 

Lumber  Co.  r.  Ward,  30  W,   Va.  43, 

Mack  t:  Prince,  40  W.  Va.  328, 

Magiiire  r.  Doonan,  24  W.    Va.   507, 

Manufacturing-  Co.  r.  Patterson.  US  Ind.  414. 

MffT.  Co.  r.  Carroll.  30  W.  Xa.  3S3.       . 

Manville  r.  Parka.  7  Colo.  laS. 

Marr   r.  Hanna,  7  J,  J.  Marsh,  643,      . 

Marble  Co.  r.  Ripley.  10  Wall.  339.  359, 

Morcum  r.  Cummissiuuers,  42  \V.  Va.  263, 

Marmet  Co.  r.  Archibald,  37  >V.   Va.   778, 

Marshall  r.  Railway  Co.,  78  Mr>.  610, 

Marsholl'H  Ex'r.  r.  Hall,  42  \V.  Va.  041, 

Martin  r.  Smith,  25  W.   Va.   583. 
Martin  r.  Kesler,  46  W.  Va.  438, 
Maaliu   r.  Railroad  Co.,  14  W.   Va.    180, 
MasterRon   r.   lieasley.  3   Ohio  301, 
MathewH  r.  Jarrett.  20  W.  Va.  415, 
May  r.  Bank,  3  Rob.   (Va.)  56,         .         .         . 
May  r.  Railroad  Co.,  3  Wis.  107, 
Ma.vbush  c.  Com,.  29  Grat.  857, 
Mayer  r.  Adams,  27  W.   Va.   245, 
Maxwell  Land  Grant  Case,  121  U.  S.  3S1, 
McAlister  c.  Cottrille,  24  W.  Va.  173, 
McArthur  r.  Scott.  113  U.  S.  .140.    . 

McAfee  r.  State,  85  Ga.  438 

McAlpin  1-.  Burnett,   19  Tex.  497, 

McAndrewB  r.  Collard,  42  N.  J.   Law  189, 

McCnrty  r.  Chalfant,  14  W.  Va.  531, 

McClauffherty  c.  Cooper,  39  W.  Va..3]7, 

McClaiigherty  v.  Morgan,  36  W,  Va.  191, 

McClure  r.  Railroad  Co.,  34  Md.  532, 

McConnel   v.  Denver,  35  Cal.  365, 

MeCormack's  Adm'r  r.  Oljormon's  Ex'r.  3  Munf. 

McCormack  r.  Russell.  25  Pa.  St.  185. 

McCreery'B  Ailra'x  r.  Bailroad  Cci..  43  W.  Va.  i; 

McDonald  r.  Hovey,  110  U.   S.   819, 

McDonald  v.  Railroad  Co.,  34  N.  Y.  497. 

McDowell's  Ex'r.  p.  Crawford,   11  Grat.  405, 

McOlanghlin  e.  McGlaughlin's  Legatees.  43  W.  Va.  228, 


Google 


XXll 


Cabes  Cited. 


[47 


McGraw  e.  Kailroad  Co.,  18  W.   Va.,  361, 
McKay  v.  Railroad  Co.,  3*  W.  Va.  65, 
McKelvey  v.  Railway  Co.,  35  W.  Va.  501, 
McKinney  v.  Kirk,  9  W.   Va.   26,  ... 

McKinsey  c.  Squires,. 32  W.   Va.   41,         .         .         . 
HcKineey  r.  Squires,  32  W.  Va.,  41, 
MsKnigrht  c.  Krentz,  51  Pa.  St.  233, 

McMahon  c.  Geig«r,  73  Mo.  145 

McMillion  r.  Dobbins,  9  Lei^h  433, 

McMillan  t.  Philadelphia  Co..  1S9  Pa.  St.  142,    .     . 

McMiner  v.  Whelan,  27  Cal.  300,  310, 

Meeker  v.  Van  Renseelaer,  15  Wend.  397, 

Heem  v.  Rticker,  10  Grat.  506 

Mendel  v.  City  of  Wheeling,  28  W.  Va.  233. 
Merchant  &  Co.  r.  Whitescarrer,  34  S.   E.   813, 
Michigan  Central  R.  Co.  c.  Mineral  Springs  Manufai 

18    Wall.    318 

Middleton  c.  Selby,  19  W.  Va.   168,         ..         . 

Mills  Co.  t.  Smith,  30  Am.  St.  Rep.  546, 

Mitchell  V.  Chancellor,  1*  W.   Va.  22,         .         .         , 

Miller  r.  Cox,  38  W.  Va.  747 

Miller  v.  Insurance  Co.,  8  W.  Va.  615, 

Miller  r.  U.  S.,  6  C.  C.  A.  459 

Miller  v.  White,  33  S.  E.  332,         .... 
Miller  c.  Zeigler,  44  W.   Va.   485, 
Mims  V.  McDowell,  4  Ga.  182,  .        .        .        , 

Minor  v.  Edwards,  12  Mo.   BS,         .         .         .         . 
Moran  c.  Clark.  30  W.   Va.   358,         ... 

More   F.  More.   11  N.  C.  358 

Moore  r.  Jennings,  34  S.  E.  793 

Moore  c.  Ligon,  22  W.  Va.  292 

Moore  c.  McNutt,  41  W.  Va.  695, 
Moore  r.  Schoppert,  23  W.  Va.  282, 
Morrison  v.  Datis,  20  Pa.  St.  171, 

Moss  f.  Rarkam,  94  Va.  12 

Muhlemau  v.  Insurance  Co.,  6-W.  Va,  508, 
MuUan'a  Adm'r.  o.  Carper,  37  W.  Va.  215', 
Murray  V.  Sell,  23   W.    Va.   475, 
Myers  i'.  Myers,  47  W.  Va.  488, 
Nash  c.  Jones,  41  W.   Va.,  769. 
Nash  D.  Nash,  2S  Orat.  686, 
fiave  r.  Adams,  107  Mo.  414, 
Navigation  Co.  v.  Rice.  9  W.  Va.  636, 
Neale  c.  Wood  County  Court,  43  W.   Va.   90, 
Nease  v.  Capehart,  8  W.  Va.  95,     . 


.yClOO^IC 


W.Va]  Cases  Cited. 

Xease  c.  Insurance  Co.,  32  W.  Va.  283, 
Keeleyr.  Jones,  16  W.  Va.  626.         ... 

c.  Produce  Co.,  39  W.   Va.   228, 
Xewboull  i:  Warrin,  11  Abb.  Prac.  80, 
1   r.  Maj-berry,  3  Leigh    2S0,     . 
Xewcomb  r.  Brooks,  16  W.  Vb.  32.         .         .         . 
wcomb  c.  Brooke,  16  W.  Va.  66,  67, 
iviDBii  r.  Newman,  37  Grat.  714, 
Xew  Orleans  Water  Works  Co.  f.  City  of  New  Orleans, 


icholas  r.  Kershner,  20  W.  Va.  251, 

Nicholas  r.  Coffin,  4  Allen  27 

Nichols  i:  Nichols  heirs,  8  W.  Va.  175, 

i  c.  Beatty,  6  W.  Va.  477, 
Norfolk  &.  W.  H.  Co.  r.  Pinnacle  Coal  Co.,  374, 

1  e.  Kice,  2  Wis.  22,  ...         . 

O'Connor  r.  Dils,  43  \\.  Va.  54,    . 
O'Connor  r.  O'Connor,  45  W.  Va.  334, 
O^en   c  Kerby,  79  111.   555,  .... 

Ohio  &  I.  R.  Co.  c.  Wyandot  Co.  Com'rs.,  7  Ohio  St. 
Ohio  Valley  Iron  Works  v.  Town  of  Moundaville,  11 
Oil  Co.  r.  Blair,  113  Pa.  St.  83,  .  .  , 
Oney  r.  FerguBon,  41  W.  Va.  368,  r* 
Organ  Co.  c.  Houae,  25  W.  Va.  04,  .  .  . 
Orstwein  c.  Thomas,  (III.  Sup.)  21  N.  E.  430, 

Orton  c.  Smith,  18  How.  863 

Osborn  i:  Glasscock,  39  W.  Va.  749, 

Osbom  V.  Francis,  38  W.   Va.   312, 

Pappcnheimer  r.  Roberts,  24  W.  Va.  712, 

Park  V.  Petroleum  Co.,  25  W.  Va.  108, 

Parkersbur)f  Gas  Co.  c.  City  of  Parkersburg,  30  W.  Va. 

Parkersburer  r.  Brown,  106  U.  S.  487, 

Parsons  r.  McCracken,  9  Leigh  495,         .         .  ■      . 

Parrill  r.  McKlnley,  9  Grat.  1 

Paschall  c.  PaHsmore,  15  Pa.  St.  295, 

Pasley  r.  English,  10  Grat.  236 

Patterson  r.  Brlddle,  9  Watts  99, 
Paxlon   r.  Paxton,  38  W.   Va.   616, 
Peck   r.  Chambers,  44  W.   Va.   270, 

Pease  r.  Cole.  53  Conn.  53, 

Peck  r.  Chambers,  8  W.  Va.  210 

Peck  r.  Marling'a  Adm'r..  22  W.    Va.   708, 
Pegram  t.  Stortz,  31  W.  Va.  220,         .... 
Pennington  c.  Bordley,  4  Ha.  &  J.   450, 
Pennebaoker  r.  Laidley,  33  W.   Va.  624. 
People   r.  Hilliard,  29  HI.  413,         .... 


351.  3B5,  5S0 


L:,j,i..db;CiOO^IC 


Uas 


s  Cited. 


sra,  ISU  S.  Y.  3 


People   r.  Rives,  27  111.  340. 
People  I-.  Staie  Board  o[  Ca 
Perry  r.  Horn,  22  W.   Vn.  3M1, 
Petroleum  Co,  r.  Coal,  Coke  &  Mtg.  Co.,  80  Ti 
Phelps   r.  Smith,  16  W.   Va,   533, 
Pillon  r.  Improvement  Co,,  93  Va.  144, 
Pickle  i:  Ugtigg,  (C.  C.)  6  Fed.  676, 
Picketi'B  Ex'rK.  r.  Kniaeiey.  36  VV.   Va.   7!14, 
Piiljreon   1-.   Itichards,  4   Ind.   374, 
Plate  V.  Durat.  43  W.  Va.    63, 
Poe  r.  Paxton'B  Heirs,  26  W.  Va.  607,     . 
Polinp  r.  Huffman,  3»  W.   Va.   332, 
Poling   r.  Moddox,  41   W.   Va.   779. 
Poling  i:  Bailroad  Co..  39  W.  Va.  645. 
Poling  i\  Flanagan,  41  W.  Va.  191, 
Potts  I-.  Fitch,  27  S.  E.  339, 
Poling:  V.  Flanagan,  41  VV.  Va.  191, 
Pooley  1-.  Whitmere,  27  Am.  Rep.  733. 
Potts  r.  Fitch.  47  W.   Va.   63. 
Powell  f.  Frutr.  Co.,  34  W.  Va.  804, 
Pratt  c.  Bowman,  37  VV.  Va.  71S,     . 
Preston  r.  Kindrick,  94  W.  Vn.  760, 
Prisby  r.  KHcketat  Co.,  31  Pac.  876,      . 
Proprietors.  &<■.  r.  Nashua  &  L,  II.  Co.,  10  Cus: 
Purcy  r.  Bickett,  15  W.   Va.   444, 
PulaHki  Co.  1-.  Stewart.  28  Gral.  872, 
Purviiiea  r.  Harrison,  l  Am.  &  Eng.  Dee.  Eq. 
PuBey  r.  Gardner,  21  W,  Va.  *69,         .         . 
Pyles  r.  Furniture  Co.,  30  W.  Va.  143, 
Quesenberry  r.  Association,  44  Vi.  Vb.  512, 
Rader  t.  Adamson,  37  W.   Va.  £82, 
Radford  v.  Innis,  1  Hen.  &  M.  6, 
Railroad  Co.  r.  Polly,  14  Grat.  4S4, 
Railroad  Co.  v.  Foreman,  34  W.  Va 
Railroad  Co.  r.  Shott,  92  Va.  34, 
Railroad  Co.  c.  Laffertys.  14  Gratt.  478, 
Railroad  Co.  c.  Scott.  92  Va.  34.     .    ■ 
Railroad  Co.  B.  Boestler,  15  Iowa  505. 
Railroad  Co.  r.   Bills,   118  Ind.  221, 
Railroad  Co.  v.  Thomburg,  1  W.   Va.  261, 
Railroad  Co.  c.  Neighbert,  46  W.  Va.  202.     . 
Railroad  Co.   v.  Beeves,  10  Wail.  176. 
Railroad  Co.  i:  Paull.  39  VV.   Va.  142.     . 
Radford's  Ex.rs.  r.  Innes'  Ex'rs.,  1  Hen  &  M.  T, 
Railroad  Co.  v.  Beasley,  2  C.  C.  A.  480,       . 
Railroad  Co.   r.   Dimlap,   86   Vo.      . 


L:,j,i..dbiCiOO^IC 


W.Va] 


Casks  Cuki). 


197, 


Kailroail  Co.  r,  Slocksdale,  83  Md.  245, 
Kailroad  Cii.  r.  Brewer,  67  Me.  304, 
Railroad  Co.  r.  (Jriffin,  OS  ill.  409, 
Railroad  Co.  r,  Waldron,  a.S  Am,  Dec.  116, 
Railroad  Co.  r.  (lantn,  33  Kan,  018. 
Railroad  Co.  c.  Ampey,  93  Va.  108. 
Railroad  Co.  r.  Kregilo,  32  Kan.  608, 
Ksilruad  Co.  r.  Ross.  (Kan.  Sup.)  20  P 
Railnaj-  Co,  r.  Cioytc)n,  173  U.  S.  343, 
Railway  Co.  v.  Thompson.  24  Kan.  170,     . 
Railway  Co.  r.  Milter,  19  W.  Va.  40S. 
Railroad  Co.  r.  Refger,  95  Va.  418, 
Ramnburg  r.  Erb,  16  W.  Va.  767, 
Ramsburg  r.  Kline,  31  S.  £.  603, 
Randolpli's  Adtn'r,  r.  Kinney,  3  Rand.  394, 
Reading  r.  WlUon,  38  M.  J.  ICq.  446, 
Reger  r.  O'Neal,  33  W.  Va.  ISO. 
Reid   r.  Jordan,  56  Cla.  282. 
Reftz  r.  Bennett,  6  W.  Va.  417, 
Bex.  r.  Creel,  22  W.  Va.  373,  .      . 

Reynold's  Adm'rs.  r.  Oawthropa  Heirs.  37  W, 
Reynolds  r.  Waller's   Heirs.  1  Wnsh.   194, 
Richards  r.  ClarkBbiirj[.  30  W.  Va.  491, 
Richardson  r.  Ralphsnyder.  40  W.  Va,  15.  , 
Rider  r.  Union  Factory,  7  Irfigh    134, 
Riddle  r.  5icGinnia,  22  W.  Va.  760,      . 
Riggs  r,  ArmHtronfT.  23  W.  Va.  760, 
Righter  r.  Riley,  42  W.  Va.  633, 
Righter  r.  Riley,  42  W.  Va.  633,  .      . 

Roberts  r.  Bettman,  45  W.  Va.  143. 
Rolwrtson  r.  Railroad  Co..  10  Sim.  314.     . 
Boblnson  r.  Braiden,  44  W .  Va.  1H3, 
Robinson  r.  Dis,  i«  W.  Va.  528. 
Robrecfat  r.  Robrecht.  40  \V.  Va.    738. 
Rogers  r.  Lyneh,  44  W,   Va.  94. 
Rogers  r.  Verlander,  20  W.    Va.    619, 
Roseberry  r.  Roseberry,  27  W.  Va,  759, 
Ruder  r.  Hill.  21  W.   Va.   152, 
Ruffner  r.  Mairs,  33  W.  Va.  655, 
RufTner  r.  Lewis'  Ex'rs.,  7  Leigh  720, 
BoBscll  r.  Diclieschield,  24  W.  Va.  TO, 
Bussell  V.  Failor,  1  Ohio  St.  327,     . 
RiLSt  r.   Rust,  17  W.   Va.   901, 
Sandheger  r.  Hossey.  26  Vi.  Va.  225, 
Satterlee  c.  Strider,  31  W.  Va.  781, 
8arre*H  Adm'r.  r.  Harpold,  33  \V.  Va.  S53. 


44,  247,  692,  83S 


335.  690 
.  335,  693 
87,  100,511 


.y  Google 


XXVJ 


CAst:s  Cited. 


[47 


Schamp  r.  Aaeociation,  44  W.  Va.  47,  .      . 

Schroeder  r.  Gemeinder,  10  Nev.  3S5, 
Schwartzboch  t:  Protective  Union,  25  W.  Va.  822, 
Stott  r.  Eivero,  1  Stew,  &  P.  24,       . 

Scott  r.  Scott,  13  Ind.  225 

Shank  r.  Groff,  43  W,  Va.  337,         .... 

Shank  r.  Knight,  13  W.  Va.  667 

Sbftf  C.  City  of  Huntington,  16  W.   Va.  207, 
Shelton  v.  Itailway  Co.,  39  Ohio  St.  214, 
Sheppard's  Ex'r.  v.  Starke,  3  Munf.  29, 
.Shepherd  r.  Insurance  Co.,  21  W.  Va.  368, 
Sherman   c.  Stage  Co.,  24  Iowa  51S, 

Shepherd  r.  Oil  Co.,  38  Hun.  37 

Shields  r.  McClunp,  8  W.   Va.  79,  ... 

Shoe  Co.  r.  Haught,  41  W.  Va.  275,     ...     21 

Show  c.  County  Court,  30  W.  Va.  488,     . 

Shrewsburry  c.  Miller,  10  W.  Va.  116. 

Shriver  r.  Garrison,  30  W.  Va.  4S8, 

Sigler   r.  Beebe.  44  W.   Va.   5S7, 

Simpkins  r.  WTiite.  43  VV.  Va.  125, 

Skillman  r.  Lachman,  S3  Am.   Dec.  96, 

Skirne  v.  Simmons.  36  Ga.  402, 

Stack  r.  Jacob,  8  W.  Va.  612. 

Slack  r.  Wood,  9  Grat.  43,         .         .         . 

Smelting  Co.  f.  Itucker,  28  Fed.  220, 

Smith  r.  Clay,  3  Brown.  Ch.  640,     . 

Smith  v.  Cooley,  65  Col.  46, 

Smith  c.  Snoberiy,  10  B.  Mon.  206, 

Smith  r.  Parsons,  33  \Y.   Va.,  644, 

Smith  V.  Triplett,  4  Leigh  590 

Smith  r.  Tierley,  33  W.  Va.  14 

Smith  V.  Yoke,  27,  W.  Va.  639 37,  247, 

Soulden  r.  Van  Bensselaer,  3  Wend.  472, 

Southard  c.  Curley.  31  X.  E.  330 

Spiilman  r.  City  of  Pnrkersburg,  35  W.   Va.   605,  '    , 

Springxton  r.  Morris,  3+  S.   E.   706,         .  ... 

Spurgin  v.  Spurgin,  47  W.  Va.  33,  .... 

Stansbiirry  r.  Stanaburry's  Adm'ra.,  20  W.   Va.  23, 

State  c.  Harr,  .38  W.  Va.  58 

Stale  r.  Malnor,  28  N.  C.  340 

State  e.  Enslow,  41  VV.  Va.  744 

State  r.  Cox,  8  Ark.  430, 

State  f.  Cottrill,  31  W.  Va.   162 

State   V.  Vest,  21   W.   Va,  796, 

State  V.  Howe.  25  Ohio  St.  5SS 

State   r.   Jenkinn,  43   Mo.   261, 


6,   67S 
73,   74 


.y  ClOO^  IC 


W.Va.]  Oases  Cited. 

state  c.  HarriEOD,  113  Ind.  234, 

State  r.  Thompson,  21  W.   Va.  741. 

State  r.  Evansi,  33  W.  Va.  417, 

State  r.  Long:,  37  W,  Va.  266, 

State  r.  County  Court,  33  W.  Va.  569,   . 

State  r.  Lambert,  34  W.  Va.  399 

State  r.  Allen,  30  S.   E.   209, 

State  c.  Musgrave,  43  W.   Va.   672, 

State  r.  Xutter,  44  W.  Va.  385, 

State  c.  Euslow,  41  W,   Va.  744, 

State  r.  Mines,  38  \V.  Vn.  125, 

State  V.  IriTin,  30  W.   Va.  404, 

State   f.  Sutfln,  22  W.   Va.    771,         .-     . 

State  c.  Dlek,  60  N.  C.  440, 

State  r.  Ah  Tong,  7  Nev,  l.K,       , 

State  V.  Harkin,  7  Nev.  381.         ..         , 

State  r.  Cobb,  40  W.   Va.   718, 

State  r,  Staley,  33  S.  E.  198, 

State   r.  Flana^n.  26  W.    Va.  117. 

Slate  c.  Oreer,  Id.  800, 

State  r.  Hurst,  11  W.   Va.   S4. 

State  c,  Cobba,  40  W.    Va.    721, 

State  r.  McClear,  11  Sev.  30,  ... 

State  r.  Strauder,  Id.  686,        .... 

Slate  r.  Williams,  14  W.  Vq.  851, 

Steamboat  Co    r.  Roberts,  48  Am,  Dec.  186.188, 

Steed   r.    Baker,  13  Grat.   380. 

SteelBmith  r.  Garthir,  45  W.  Va.  27, 

Stewart   C.  Railroad  Co.,  33  W.   Va.   88, 

Stewart  r.  Stewart,  40  W.  Va,  65, 

Stewart  r,  AsBurance  Co.,  49  W.  Va.  734, 

btevens  r.  Caasady,  59  Iowa    113, 

Stockton  r.  Farley,  10  W,  Va,   171, 

Stockton  c.  Morria,  30  W.  V.  433, 

Story  r,  Sprlngston,  13  Pet.  359, 

Stoul  r.  Mercantile  Co.,  41  W.  Va.  340,     . 

Straley  r.  Perdue,  33  W.  Va.  375, 

Stuam  r.  Fleming,  22  W  .   Va,   404, 

Stuart  r.  Stuart,  27  W.  Va,  168, 

Sluart'a  Heirs  r.  Coatter,  4  Rand.  74, 

Styles  r.  Fork  Co..  45  W.  Va.  374,       . 

Styles  r.  Inman,  55  Miss,  469, 

Sulphur  Springs  Co.,  r.  Robinson,  3  W.  Va. 

Summers  r.  Ka.  Co.,  ^6  W.  Va.  159, 

Sumner  r.  Mitchell,  14  L.   R.  A.   815, 

Supervisors   c.  TVingfleld,   27   Grat.   339, 


.y  ClOO^  IC 


xxviii 


Swai 


GahkhCitkd. 


c.  Yoiinp.  36  W.  Va.  57, 
Swann  c.  Thayer,  36  W.   Va..  4C 
Sweeney  r.  Baker,  13  W.  Va.  15s,     . 
Swinburn  i:  Smith,  15  W.  Va.   483, 
Tabb's  Adm'r  v.    Binford,  4   Leijfh   132, 
Tasker  i:  Kmall,  3  Slylne  A  C.  63, 
Tate   i\  Ligrsfot,  2   Lei^h   84,        . 
Taylor  r.  Lewis,  19  Am.  Dec.  135,  139,      . 
TeilenB  c.  Schumens,  112  IH.  263, 
Thomas  r.  Town  of  Mason,  39  \V.  Va.  526, 
Thomas  c.  Town  of  Grafton,  34  W.  Vo.  2S2, 


Thomas 


Th(« 


Thomps 
Thomps 
Tilden 

Toilil  r.  Gi 


■.   Rector,   23   W.   V 

1  )-.  llrown.  4  .Tohns-Th. 

1  (-.  Iron  Co..  41  W.  Va. 

I  r.  Utah,  107  U.  S.  343, 

Maslin,  5  W.  Va.  377, 

20  W,  Va.  464,      . 


26, 


Totten  r.  Xighbert.  41  W.  Va.  800, 

Town  of  Danville  i".  Montpeller  and  St.  J.  R.  Co., 

Townnend  c.  Railroad  Co.,  50  K.  Y.  293, 

Trader  r,  Jarvig.  33  W.  Va.  100, 

Traction  Co.  r.  Hot.  174  U.  S.  1, 

Train  K  Gold,  5  Pick.  380, 

Trainor  r.  Board,   (Mich.)   15  L,  R.  A.  95. 

Treadwell    r.    Cordis,    5    Gray    341, 

Trees  r.  Oil  Co.,  47  W.  Va.  107, 

THce  i:  Railway  Co.,  40  W.  Va.  271, 

Troth    I-.   Robertson,  78   Va,   46. 

Trustees  r,  Stocker,  43  N.  J.  Law,  115^ 

Turk    c.   Skiles,   38    W.   Va.   404, 

Turno  r.  (:'">»■.  6  Sretc.  (.Mass.)  225, 

Tllska  v.  O'Brien,  68  IN,  Y.  446, 

Twigfrs  r,  Chevallie,  4  W.  Va.  463, 

t'hl   i:  R.  H.  Co.,  34  S.  E.  934, 

Underwood's  Ex'r  v.  Pack,  23  W.  ^'a,  704, 

r.  S.  T.  Dashiel,  3  Wall.  688 

U.  S.  Pipe-Line  Co.  r.  Delaware,  L.  &  W.  R.  Co.,  41  Afl.  ' 

Vaughn  r.     Scade.  30  Mo.  600, 

Vofrel  r.  Pekoe,  137  111.  339 
.Waldron  r.  Hughes,  44  W.'va.  126, 
Walker's  Ex'r  r.  Page,  81   Grat.  636, 
Wnllia  c.  Neale,  43  W.  Va.  529, 
Ward  V.  Ward.  21  W.  \  a.  262, 

Ward  r.  Ward's  Heira,  40  W.  Va.  611 75,  4i 

Ware  r.  Stephenson,  10  Leigh  165 57,  i 

Warner  t".  Blakeman,  43  N.  Y.  507 1 


.yCiOo^le 


W.Va.] 


Gases  Cited. 


490,  562,  650 


8  W.  Va. 


Warner  c.  Clark,  13  Suuth.  303, 

Watts   V.  Kallroad   Co.,  39  W.   Va.  203,     . 

Watson  r.  Terrell,  34  W.  Va.  454, 

Weaver  r.  Weaver,  109  Ill_  225,     . 

Weaver  r.  Railroad  Co.,  3  Thomp.  &  C,  370, 

Webb  r.  Baird,  6  Ind.  17,    . 

Webb  r.  Bailey,  41  W,  Va.  463, 

Weidebnach  v.  Hartenatein,  12  W.  Va.  790, 

Weijand  r.  Supply  Co.,  44  W.  Va.  133,     . 

WellB  r.  Town  of  Mason,  33  W.  Va.  456, 

Wells  r.  Board,  20  W,  Va,  1ST, 

West  V.  Ferguson,  16  Grat.  (Va.)  27, 

Western  Min.  &  iitg.  Co.  r.  Peytona  Cannel  Coal  Co. 

406 

Western  Min.  &  Jitg.  Co.  r.  Va.  Cannel  C.  Co.  10  T 
Westfall  F.  Cottrill,  34  W.  Va.  763,       ... 

White  V.  Banks,  31  Ala.  705, 

White  c,  Brocaw,  14  Ohio  St.  339, 

UTiite  r.  Baniater's  ExVa.  1  Wash.  Va.  168,     . 

White  r.  Stender,  24  W.  Va.  61S, 

Whittaker  e.  Improvement  Co.,  34  W.  Va.  217 

Whitehead   r.  Peck,  1  Ua,  140,     .         .       ,         .' 

Wilfong  c.  Johnson,  41   W.  Va,  283,    . 

Wickea  i:  Railroad  Co.,  14  W.  Va.  157,       . 

Wilkinson  r.  Hoke,  39  W,  Va,  403,     . 

WUletU  r.  Insurance  Co.,  45  N.  Y.  45 

Williams  k.  Maxwell,  45  W.  Va.  397 

Williamson  r.  Cline,  40  W.  Va.  194, 463, 

WilliamBon  c.  Jones,  43  W.  Va,  563,         .         .         .  301,  407, 

Wilson  r.  Kieael.  164  U.  S.  284 

Wilson  c.  Manufacturing  Co.,  40  W.  Va.  413, 

Wilson  r.  Wilson,  36  Cal.  447, 

Winkler  ».  Railway  Co.,  12  W.  Va.  699,  .... 

Winters  r.  Null,  31   W.   Va.  450 

Wiggins  r.  Kirkpatrick,  114  N.  C,  298 

Wood  t.  Wheeler,  108  K.  C.  512 

Wood  Co,  Petroleum  Co.  r,  W.  Va.  Trans.  Co.,  38  W.  Va.  210, 

Woods  r.  Campbell,  45  W.  Va.  303 

Woodell  p.   Improvement  Co.,   38  W.  Va.  23,         .         .         . 

Woodford  r.  Polsley,  14  W,  Va.  211, 

Wolf  r.  McGuigin,  37  W.  Va.  532.       .         .         .         170,  4S3,  489, 
Wolfert  r.  Assurance  Co.,  44  W,  Va.  734^        .... 

Woolen  Co.  c.  Jnillard,  21  Am.  Rep.  488 

Work  c.  State,  S  Ohio  St.  296, 

Wright  c.  Wright,  54  N.  Y.  437, 

Wyatt  F,  Bimpson,  8  W.  Va.  397 


L:y,l..dbyClOO^IC 


XXX  Cases  Cited.  L47 

Ytttea  c    Stew&rt's  Adm'r,  3B  W.  Va.  124,         .         .         .     189,  606 
Yates  V.  Taylor  County  Court,  47  W.  Va.  376,         .         .         .         4Si 

Yea^rer  v.  City  of  Bluefleld,  40  W.  Va.  259 318 

Yoke  r.  Shay  47  W.  Va,  40 37,  39,  835 

Yorton  v.   Railway  Co.,  S4  Wis.  234 593 

Youngr  p.  Clarendon  Tp.,  123  U.  S.  340 283 

Zehner  c.  Navigration  Co.,  41  Al.  464 81 

Zouch  r.  Railway  Co..  36  W.  Va.  S24 681 


.y  Google 


STATUTES  CITED. 


CcMiBt.  1S72,  Art.     Ill,  i.  18.    Trial  by  Jury,  preserved 585 

Vllt,  8.  28.    Appeals  from  JusUcs 587 

Xin,s.  S.    Forfeited  landa. 444 

A<iUlST5,«h.  72,  p.  153.  Equltabla  Jurisdiction 186 

1872-8,0.  226,  s.  las.  Trial  by  Jury,  preserved 685 

1872-8,  e.   9n,  s.     8.  Bplriiuous  liquors,  sale  to  mlnor8..38S 

1877,     o.  107,  B.    12.  Spirituous  lliiuors,  sale  to  minorB..3S8 

1882,     0.302,8.     5.  Bath  keeper,  office 344 

1891,     c.   28.  Deeds,  married  woman,  aekaowl* 

edgmcDt 661 

c.    66,  s.  12.    Beparate  estate,  charge  on tW4 

1898,     e.     S.  lUnteand  profits,  coverture 804 

c.    24,  HS.   17,  22.    Sale    of     forfeited    land,    appeal 

bouDdariea 441,442,448 

c.    34,  es.  8,  9, 10.    Forfeited  laud,  pleading 444,446 

c      3.  Harried  woman  in  trade  or  bus.- 

nese 699 

1683,     o.    25,8.  89.     Duties  ministerial,  mandamus 518 

1897,     c.   46.  ClrSDit  court,  jurisdloUon 2 

&    62,  8.  16.    BulldiDg  fund,  levy 187 

c.    43.  Com  missiouer's  report,  exceptloas.265 

Code  Va.  1860,  c.  149,  s.  8.  Entry  on  laud,  limitation 6»S 

o.  104,  s.  3.  Eutry  tin  land,  limitation 698 

1868,  c.  104,  a.  A.  Eatry  on  land,  limitation 693 

c.   73,  s.  6.  M»ried  woman,    privy  examina- 
tion  561,562 

Code  1881,        0.    99,8.14.  Action  by  aBslgoee 179 

c.    74,  s.  S.  Bona  flde  loan,  prefereace,  insol- 
vent   170 

Code  1891,  c.  104,  Bs.  4,  17,  Laches,  iuftiacy,  coverture 310 

c.  129,  B.          7.  Commissioner's  re  port,  except  ions  .265 

0.   74,8.         2  Insolvent,  when 170 

c.  45,  ss.  38,40,41.     Building  fund,  levy 187 

p.  162.  lilegal  levy,  equity  Jurisdiction....  136 

cl25,  s.        38.  Pleading,  verification  of. 172 

c    45,  s.        41.  Illegal  levy,  injunction 183 

0, 104,  8.        18.  Limitation  ieases,  during  appeal. ..237 

C.104,  B.          6.  Action  on  contract,  limitation... -386 


L:,j,i..jb;CiOO^IC 


Code  1891 

c. 

125... 

11. 

c 

104,  B. 

6 

c 

132.8. 

8. 

c 

73,8. 

7. 

c 

87,  e. 

22. 

c 

79,8. 

1. 

c 

85,88. 

a,  26. 

131,  B. 

4. 

n 

183,8. 

3. 

c 

98,  cUuse  S. 

CodeVa.  1887,  sa. 

26.  57. 

Codel891,  c,  loo,  B. 

2. 

e.  121,  8. 

6. 

e.  182.  8. 

» 

c.  132,  8. 

8. 

c.    45,8. 

att. 

c.    47,8. 

15 

c.   39,8. 

41. 

1848,6.170,8. 

6. 

1891,  c.  I2ii.  8. 

29. 

1887,  c.  131,  88. 

4,  5. 

1891,  c.    31,8. 

15. 

c.  126,  8. 

29 

c.    85.8. 

19 

C.  160,  B. 

20 

c.  124.  88 

2,  6. 

c.  lOT,  8. 

14. 

c.    92,9. 

2. 

c.  167,  8. 

1. 

C.    50,88 

2,28. 

c.  132,  8. 

8. 

c.    60,8. 

26. 

c.  106,  B. 

1 

C.   10«,  8. 

9 

c.  139,8. 

13. 

Statutes  Cited. 

Assumpait,  decUration,  accaiiat.^286 

Statute  o[  limitations.. 233 

Judlciklsale „ 232 

Rent,  distress  or  action  331 

Fidueiary'HBettlemMt 231 

Adverse  titles 216 

Administrator,  debts  paid  by 306 

laiiue  out  of  chancery ......900 

Injanction  awarded 195 

Verbal  contracts  eafotced 244 

Affidavit,  attacliiaent 711 

Inventory  of  personal  representa- 
tive  704 

Remedy  in  equity 704 

Intestate  without  issue 702 

Sentence,  v ben  to  be  executed. ..435 

Notice  of  motion 602 

Suit,  necessary  parties 486 

Purchaser,  caveat  emptor 486 

Board's  cinirol  of  school 3S1 

Superintendent  of  streets,  afflce...416 

Huits  agninat  county  court 378 

Service  of  summons 775 

Declaration  multifarious 574 

Issue  out  of  chancery 626 

Disability,  redemption 797 

Declaration,  demurrer 83 

Right  of  pereoaal  representative.. 670 

PolutioD  of  water  course. , 792 

Process  to  commence  suits 774 

Waste,  coal 408 

Waste  by  teoant.. 407 

Serving  process. 775 

Justice, Jurisdiction  confined  to  his 

district- 784 

Judicial  sale,  strangers- 15 

Quashing  summons 6 

L^;kI  demand,  attachment 8M 

Attschment  lien,  levy 325 

Chaise  on  real  estate 336 

Chancery  allegation  denied 332 

Spirituous  Irqunrs,  sale  to  minors.. 338 
Usury  void 341 


.y  Google 


REPORTS  OF  DECISIONS 
OF  THE 

Supreme  Court  of  Appeals, 

OF   WEST  VIRGINIA. 


CHARLESTON. 

Sorer  v.  People's  Building,  Loan  &  Savings  Association. 
Submitted  June  23, 1899— Decided  November  11,  1899. 

1.  CmcuiT  CovKi— Jurisdiction. 

Where  the  circuit  court  of  a  county  is  without  juriadiction 
under  aD7  of  theclauaesof  section  1,  chapter  123,  Code  amended  by 
chapter  46,  Acts  1897.  it  cannot  obtain  jurisdiction  by  reason  of 
service  of  process  in  any  other  county,  except  as  against  a  rail- 
road, canal,  turnpike,  telegraph  or  insurance  company,     (p.  2.) 

2.  Judgment  by  Default. 

A  judgment  by  default,  rendered  without  jurisdiction,  under 
chapter  123,  Code,  amended  by  chapter  46,  Acts  1897,  is  void, 
and  may  be  vacated  on  motion,    (p.  3.) 

Error  to  circuit  court,  Mercer  Countv, 

Bill  by  P.  H.  Rorer  against  the  People's  Building,  Loan 
&  Savings  Association.  Judgment  for  plaintiff,  and  defend- 
ant brings  error. 

Reversed. 

J,  W.  Vandehvort,  for  plaintiff  in  error. 
M.  Anderson,  for  defendant  in  error. 
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Dknt,  President: 

P.  H.  Rorer,  assignee  of  Earaest  Rorer,  brought  suit  ia 
the  circuit  court  of  Mercer  County  against  the  People's 
Building,  Loan  &  Savings  Association,  a  corporation  of 
Geneva,  N.  Y.,  on  a  certain  stock  certificate  for  eight  and 
one-fourth  shares,  issued  by  such  corporation  on  the  1st 
day  of  June,  189S.  Summons  was  issued  the  24th  day  of 
September,  1898,  directed  to  the  sheriff  of  Mercer  County, 
for  service  in  his  bailiwick,  but  on  the  28th  day  of  Septem- 
ber, 1898,  it  was  served  by  one  William  Brown,  by  deliver- 
ing a  copy  thereof  to  J.  C.  Noland,  the  duly-appointed 
attorney  in  fact  of  said  corporation,  to  accept  service  in  the 
county  of  Pleasants,  his  place  of  residence.  On  the  14th 
of  November,  1898,  judgment  was  rendered  against  the  de- 
fendant by  default  for  the  sum  of  six  hundred  dollars.  On 
the  15th  day  of  November,  1898,  the  defendant  appeared  by 
attorney,  and  moved  the  vacation  of  such  judgment  for  var- 
ious reasons,  the  first  being  vrant  of  jurisdiction  in  the 
court  to  render  the  same.  The  defendant  also  filed  its  pe- 
titions and  affidavits  asking  to  be  permitted  to  make  de- 
fense. The  court  overruled  the  defendant's  motion,  and 
refused  to  allow  it  to  make  defense.  From  these  rulings 
the  defendant  seeks  relief  in  this  Court.  The  orincipal 
question  insisted  upon  is  want  of  jurisdiction.  The  juris- 
diction of  the  circuit  court  is  specified  and  limited  by  chap- 
ter 123  of  the  Code;  and,  while  its  jurisdiction — ^being 
general  in  its  nature — will  be  usually  presumed,  it  must 
come  within  these  limitation^,.  The  record  affirmatively 
shows  that  the  defendant  is  a  corporation,  nonresident  of 
this  State,  and  the  only  provisiotr  by  which  the  plaintiff 
claims  that  the  circuit  court  of  Mercer  County  had  juris- 
diction is  under  the  second  clause  of  chapter  123,  Code,  as 
amended  by  chapter  '46,  Acta  1897,  in  words  as  follows, 
"Where  it  does  business."  He  further  claims  that,  be- 
cause the  record  is  silent,  the  court  will  presume  the  de- 
fendant was  doing  business  in  Mercer  County.  The  record 
does  not  affirmatively  show  jurisdiction  in  the  court.  Ad- 
mitting that  the  issuing  ot  stock  was  business  done  in 
Mercer  County,  its  date  is  the  1st  of  June,  1895,  while  the 
statute  requires  a  present  doing  of  business.  On  the  con- 
trary, it  plainly  appears  from  the  record  that  the  defendant 
is  not  doing  business  in  Mercer  County.  If  it  had  been,  it 
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would  hare  had  an  agent  therein  on  whom  process  could 
have  been  served,  and  it  would  have  been  unnecessary  to 
send  the  process  to  Pleasants  County.  The  sole  reason 
the  statute  confers  jurisdiction  in  such  cases  is  because  of 
such  agency,  as  the  defendant  can  do  business  only  by  and 
through  agents;  and  the  absence  of  such  agent  is  proof  pos. 
itive  that  so  business  was  being  done.  In  the  case  of  Hum- 
phreys V.  Newport  News  dc  M.  Val.  Co.,  33  W.  Va.  135,  (10 
S.  E.  39),  it  was  held  that  a  "foreign  corporation,  doing 
business  in  this  State,  having  no  principal  office,  o^  presi- 
dent, or  other  chief  officer  resident  therein,  may  be  sued  in 
any  county  wherein  it  does  business,  where  the  cause  of 
action  arose  out  of  this  State,  if  process  can  be  legally 
served  in  such  county."  That  is  to  say,  if  the  law  does 
not  provide  other  place  of  service  or  suit,  it  may  be  brought 
in  the  county  where  the  corporation  does  business,  and  aer< 
vice  may  be  bad  on  any  agent  in  charge  of  such  business. 
The  jurisdiction  is  conferred,  not  because  the  party  does 
business  alone,  but  because  in  doing  business  it  furnishes 
a  sufficient  agency  by  which  it  may  be  reached  by  process, 
the  same  as  if  it  were  a  natural  person,  and  has  some  one 
in  the  county  to  protect  its  interest.  Having  jurisdiction 
for  any  cause  except  under  section  2,  chapter  123,  Code, 
the  circuit  court  may  issue  its  process  to  any  county.  But 
it  must  first  have  jurisdiction  of  the  cause  of  action  before 
it  can  do  this.  Not  having  jurisdiction  under  any  clause 
of  the  first  section,  it  could  not  issue  its  process  to  any 
county  except  the  county  ot  Mercer,  which  it  seems  it  did, 
but  could  not  obtain  service  thereon,  which  is  clear  refuta- 
tion of  the  alleged  grounds  of  jurisdiction.  Any  other 
holding  would  permit  suits  against  a  corporation  having  a 
statutory  attorney  to  be  brought  in  any  and  every  county 
of  the  State  for  no  other  reason  than  there  was  such  an 
attorney  in  the  state.'  This  certainly  was  not  the  intention 
of  the  lawmakers.  The  court  being  without  jurisdiction, 
its  judgment  is  void,  and  it  may  be  vacated  on  motion. 
Freem.  Judgm.  §  98.  It  is  hardlv  worth  while  to  answer 
the  assertion  that  defendant's  attorney  appearing  to  move 
to  set  aside  the  judgment  cured  the  jurisdictional  defect, 
for  this  would  hardly  be  doing  business  within  the  mean- 
ing of  the  statute,  and,  if  it  were,  the  summons  should  have 
been  served  at  that  time  io  that  county,  and  such  doine^  of 
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busiaess  could  not  be  beld  to  relate  back  to  tbe  institution 
of  the  suit.  For  these  reasons,  the  judgment  must  be  re- 
versed and  annulled,  and  the  case  remanded. 


CHARLESTON. 

Thorn  el  al.  v.  Thorn. 

Submitted  June  14,  18^9— Decided  November  11,  1899. 

1.  Appeal— /aj/iVc  of  the  Peace. 

An  appeal  by  a  party  to  a  cause  in  a  justice's  ccnlrt  operates 
as  a  general  appearance  in  the  appellate  Court,  and  gives  that 
Court  juriBdiction  of  the  f  erson  of  the  appellant,  and  as  a  gen- 
eral rule  the  irregularities  in  the  proceedings  before  the  justice 
are  waived  by  an  appeal,     jp.  6.) 

2.  SvuMONS — Unlawful  Detainer. 

A  case  in  which  the  language  of  the  summons  is  sufficient  to 
charge  the  defendant  with  unlawfully  withholding  the  property 
therein  deacrit>ed,  and  in  which  the  property  is  deseribcd  with 
convenient  certainty,     (p,  6.) 

Error  to  circuit  court,  Taylor  County. 

Action  by  Alva  B.  Thorn  and  Miranda  Thorn  against 
Abraham  Thorn.  Judgment  for  defendant,  and  plaintiffs 
bring  error. 

Reversed. 

W.R.  D,  Dent,  for  plaintiffs  in  error. 

Charlies  P.  Gadhd,  for  defendant  in  error. 

£ngush.  Judge: 

This  was  an  action  of  unlawful  entry  and  detainer 
brought  by  Alva  B.  Thorn  and  Miranda  Thorn  against 

L:,j,l...dbyClOO^Ie 


W-VaO  Thorn  v.  Thorn.  5 

Abraham  Thorn  before  a  justice  of  the  peace  of  Taylor 
County.  The  summons  issued  by  the  justice  read  tbus: 
"State  of  West  Virginia,  Taylor  County,  to  wit.  To  any 
Constable  of  Said  County:  You  are  hereby  commanded,  in 
the  name  of  the  state  of  West  Virginia,  to  summon  Abra- 
ham Thorn  to  appear  before  me,  Lewis  Haymond,  at  my 
office,  in  the  district  of  Grafton,  in  said  county,  on  the  28th 
day  of  February,  1898,  at  10:30  o'clock  a.  m„  to  answer  the 
complaint  of  Alva  B,  Thorn  and  Miranda  Thorn  in  a  civil 
action  for  the  possession  of  a  certain  house,  garden,  out- 
buildings, and  farm  land  situated  in  Knottsville  district, 
Taylor  county.  West  Virginia,  more  particularly  described 
in  the  complaint  to  be  filed  in  this  suit,  in  which  the  plain- 
tiffs will  claim  judgment  for  possession  of  said  real  estate, 
and  $50  damages  for  its  detention.  Given  under  my  hand 
this  20th  day  of  Ferbuary,  1898,  Lewis  Haymond,  Justice 
of  the  Peace,"  The  complaint  filed  in  the  suit  bv  the 
plaintiffs  specifically  describe  the  property  partly  by  metes 
and  bounds,  and  claimed  that  the  defendant  unlawfully 
withheld  the  same  from  the  plaintiffs,  wbo  demanded  pos- 
session thereof,  and  fifty  dollars  damages  for  its  detention. 
On  the  28th  of  February,  1898,  the  defendant  failing  to  ap- 
pear in  the  case,  the  justice  waited  one  hour,  heard  the 
evidence  offered  by  the  plaintiffs,  and  gave  judgment  for 
the  possession  of  the  premises  described  in  the  summons 
and  complaint.  On  the  8th  of  March  the  parties  appeared 
by  their  attorney,  and  the  defendant,  in  pursuance  of  his 
notice  to  the  plaintiffs,  moved  the  justice  to  set  aside  the 
judgment  rendered  in  said  action,  and  grant  him  a  new 
trial,  for  the  reason  that  the  constables'  return  on  the  sum- 
mons was  insufficient,  and  was  amended  according  to  the 
facts  of  its  execution  after  the  justice  rendered  his  judg- 
ment, which  motion  was  overruled;  and  thereupon  the  de- 
fendant obtained  an  appeal  to  the  circuit  court,  and,  the 
cause  having  been  docketed  in  that  court,  on  April  15, 1898, 
the  defendant  moved  the  court  to  quash  the  summons  for 
errors  appearing  on  the  face  thereof,  which  motion  was 
sustained,  the  summons  quashed,  and  the  action  dismissed, 
with  costs.  From  this  judgment  the  plaintiffs  obtained  a 
writ  of  error  to  this  Court,  assigning  as  errorthe  action  of 
the  court  in  quashing  said  summons  and  dismissing  the 
plaintiffs'  action. 

L:,j,i..db;CiOO^IC 


6  Thorn  v.  Thorn.  [47 

The  defendant  appeared  before  the  justice,  and  moved  to 
set  aside  the  judgment  and  grant  bim  a  new  trial  because 
the  constable's  return  on  the  summons  was  insufficient, 
and  was  amended  according  to  the  facts  of  its  execution 
after  the  judgment  was  rendered.  No  motion  was  made 
to  quash  the  summons  itself.  The  question  now  presented 
is  whether  the  motion  to  quash  the  summons  in  the  circuit 
court  did  not  come  too  late.  This  question  was  before  this 
court  in  Blankenship  v.  Railroad  Co.  43  W.  Va.  135,  (27  S. 
E.  355) ;  and  it  nas  there  held  that  "in  an  action  before  a 
justice  of  the  peace,  the  defendant,  not  having  entered  a 
special  appearance  before  the  justice  for  the  purpose  only 
(and  so  stating  in  submitting  his  motion)  of  quashing  the 
writ  or  return,  cannot  on  appeal  to  the  circuit  court  take 
advantage  of  any  defect  in  the  writ  or  return  either  by  mo- 
tion to  quash  or  plea  in  abatement."  But,  even  if  this  mo- 
tion  could  be  made  in  the  circuit  court,  the  summons  seems 
sufficient.  The  defendant  is  summoned  to  answer  tbe 
complaint  of  plaintiffs  in  a  civil  action  for  the  possession  of 
a  certain  house,  garden,  outbuildings,  and  farm  land,  situ- 
ated in  Knottsville  district,  Taylor  County.  W.  Va,,  more 
particularly  described  in  the  complaint  which  he  is  sum- 
moned to  answer.  This  Court  held  in  Simpktnsv.  While, 
43  W.  Va.  125  (27  S.  E.  361),  (Syl.  point  3),  "If  that  de- 
scription can  be  rendered  certain  by  extrinsic  evidence,  it 
is  sufficient;"  and  in  the  case  at  bar  the  description  in  the 
summons  was  aided  by  the  complaint  so  as  to  make  it  spe- 
cific, and  described  the  property  with  convenient  certainty. 
In  section  26,  chapter  50,  of  the  Code,  it  is  provided  that 
"no  summons  shall  be  quashed  or  set  aside  for  any  defect 
therein  if  it  be  sufficient  on  its  face  lo  show  what  is  intended 
therebv'';  and  there  can  be  no  doubt  that  the -defendant 
knew  what  was  intended  by  this  summons,  and,  if  he  had 
any  doubt  the  complaint,  which  was  referred  to  in  the  sum- 
mons, would  have  informed  him.  Again,  in  the  case  of 
Layne  \.  Railroad  Co.,  35  W.  V a.  438,  (14  S.  E.  123),  (Syl., 
point  2),  it  was  held  that:  "In  order  to  take  advantage  of 
such  a  defect  in  the  summons  or  return,  the  defendant 
must  appear  for  that  purpose  only,  and  must  so  state  in 
submitting  tbe  motion.  If  he  appears  generally,  whether 
to  move  a  continuance,  or  for  any  other  purpose,  he  will  be 
regarded  as  having  waived  all  defects  in  the  writ  or  re- 
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turn."  Again,  we  find  the  law  thus  stated  in  12  Am.  & 
Eng.  Enc.  Law,  487:  "An  appeal  by  a  party  to  a  case  in 
the  justice  court  operates  as  a  general  appearance  in  the 
appellate  court,  and  gives  that  court  jurisdiction  of  the  per- 
son of  the  appellaat.  As  a  general  rule,  the  irregularities 
in  the  proceedings  before  the  justice  are  waived  by  an  ap- 
peal." Looking  at  the  record  in  the  light  of  these  rulings, 
my  conclusion  is  that  the  circuit  court  erred  in  sustaining 
the  motion  to  quash  said  summons,  and  dismissing  the 
plaintiffs'  action.  The  judgment  is  reversed,  and  the 
cause  remanded. 

Reversed. 


CHARLESTON. 

Miller  v.  Holt. 

Submitted  June  17, 1894— Decided  November  18, 1899.  Ju  «*\ 

\»  trol 

1.  Ejectubut— Description—  Verdicl.  ^=jj — 7 

Where   the    plaintiff    in    ejectment,    in   describing;   the    land  **  "* 

claimed  by  him  in  his  declaration,  sets  forth  the  metes  and 
bounds,  and  one  of  the  calls  is  "tiience  N.,  2  W.,  490  poles,  to  a 
stake  in  a  line  of  B.  W.'a  750  acres,"  and  said  line,  when  ascer- 
tained, constitutea  the  division  line  between  plaintiff's  and  de- 
fendant's land,  the  true  location  of  which  is  the  real  controversy 
in  the  suit,  the,  jury,  by  its  verdict,  must  find  the  true 
location  and  a  cerdict  and  judgment  thereon,  which  merely  finds 
for  the  platntiS  the  land  as  described  in  the  declaration,  does 
not  determine  the  question  raised  by  the  pleading-s.      (p.  11.) 

2.  Boundaries. 

Before  the  plaintiff  can  recover,  he  must  identify  the  land 
claimed,  so  far  as  the  exterior  boundaries  are  concerned,  (p,  12.) 

3.  Description. 

The  call  for  the  line  of  another  tract  of  land,  which  is  proved, 
is  more  certain  than,  and  shall  be  followed  in  preference  of,  one 
for  mere  course  and  distance,     (p.  13.)  ,  -  , 
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Error  to  circuit  court  Ritchie  County. 

Action  by  D.  H.  Miller  against  W.  B.  Holt.    JudRment 
for  plaintiff,  and  defendant  brings  error. 

Reversed. 

B.  F.  Aykrs  and  Brown,  Jackson  &  Knght,  for  plaintiff 
in  error. 

W.  N.  Miller,  for  defendant  in  error. 

English,  Judge: 

This  is  an  action  of  ejectment  brought  by  D.  H.  Miller 
against  W.  B.  Holt,  in  Ritchie  County,  for  the  recovery  of 
three  tracts  of  land,  described  in  the  declaration  as  tract 
No.  1,  containing  four  hundred  and  thirty  acres;  No.  2, 
five  hundred  acres;  No.  3,  five  hundred  acres;  in  all,  one 
thousand  four  hundred  and  thirty  acres, — being  part  of  a 
two  thousand  acre  tract  patented  to  James  Newport  and 
others,  trustees  of  Isaac  Sidman,  by  patent  dated  April  18, 
1786,  then  in  Harrison  County,  beginning  at  a  beech  and 
pointers  in  an  original  corner  of  said  two  thousand  acres 
and  No.  6;  running  thence  N.  88  E,,  400  poles,  crossing  the 
waters  of  Little  Leading  creek,  to  an  ironwood  and  point- 
ers in  another  original  corner  of  said  two  thousand  acre 
tract;  thence  N.,  2  W.,  four  hundred  and  ninety  poles,  to  a 
stake  in  a  line  of  Beojamin  Webb's  seven  hundred  and  fifty 
acres;  then  with  his  line  and  a  line  of  Dennis  Dye's  one 
hundred  and  fiftv  acres,  N.,  71  W.  three  hundred  and 
eighty  poles,  to  a  white  oak.  said  Dye's  corner;  thence,  with 
two  of  his  lines,  N.  one  hundred  and  fiftv-five  poles,  to  a 
white  oak;  thence  S,,  888  W.,  forty-five  poles,  to  a  stake  in 
another  line  of  said  two  thousand  acres;  and  thence,  with 
said  line.  S.,  2  E.,  seven  hundred  and  sixty  poles,  to  the  be- 
ginning,— excepting  from  the  above  boundary  four  hun- 
dred acres  conveyed  to  R.  E.  Taylor  and  B.  F.  Prince  by 
the  clerk  of  the  county  court  by  deed  bearing  date  August 
25,  1881,  recorded  in  Deed  Book  No.  22,  pp.  131-133,  of  the 
land  records  of  Ritchie  countv,  containing  one  thousand 
and  thirty  acres.  The  defendant  demurred  to  the  declara- 
tion at  rules,  but  did  not  insist  upon  it  in  argument.  The 
plea  of  not  guilty  was  interposed,  and  issue  joined  thereon. 
The  case  was  submitted  to  a  jury.  The  defendant  de- 
murred to  the  plaintiff's  evidence.  The  jury  found  a  con- 
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ditional  verdict  for  the  plaintiff,  if  the  law  be  for  the  plain- 
tiff; that  he  recover  from  the  defendant  the  possession  of 
the  land  in  his  declaration  specified,  and  that  he  is  entitled 
to  the  same  in  fee  simple;  and  also  found  the  excepted 
boundary  of  the  four  hundred  acre  tract  conveyed  to  Tay- 
lor and  Prince  by  the  clerk  of  the  county  court,  as  afore- 
said, K^viag  the  bounds  and  description  thereof  by 
reference  to  the  plat  returned  under  the  order  of  survey, 
but,  if  the  law  be  for  the  defendant,  then  they  found  for 
him.  There  was  a  joinder  in  tbedemurrer,  and  subse- 
quently the  court  found  the  law  to  be  with  the  plaintiff 
upon  the  demurrer  to  the  evidence,  and  entered  judgment 
for  the  plaintiff  on  the  conditional  verdict,  and  from  this 
jugdment  the  defendant  obtained  this  writ  of  error. 

The  tirst  assigonient  of  error  relied  on  by  the  defend- 
ant relates  to  the  action  of  the  court  in  permitting  the  deed 
from  Peter  Van  Winkle  to  William  Henry  Titus,  of  July  6, 
1846  to  be  read  in  evidence  over  the  objection  of  the  de- 
fendant. This  deed  purports  in  the  body  of  it  to  have 
been  executed  by  Van  Winkle,  commissioner  of  delinquent 
and  forfeited  lands,  and  the  signature  should  correspond 
with  the  rest  of  the  deed,  but  is  simply  signed,  "P.  G.  Van 
Winkle,"  without  any  addition  or  description.  Now,  it  ap- 
pears that  the  record  of  the  chancery  proceedings  author- 
izing Van  Winkle,  as  commissioner,  to  advertise  and  sell 
Isaac  Sidman's  survey  No.  7,  containing  one  thousand  four 
hundred  and  thirty  acres,  describing  it  as  part  of  two 
thousand  acres  patented  to  James  Newport  and  others, 
attorneys  in  fact  and  trustees  of  Sidman,  giving  the  metes 
and  bounds  of  said  one  thousand  four  hundred  and  thirty 
acres,  was  offered  in  connection  with  said  deed  of  Van 
Winkle;  that  on  the  face  of  the  deed  he  recites  his  proceed- 
ings in  reference  to  the  sale  of  said  land  under  the  decree 
to  William  Henry  Titus,  and  concludes  the  deed  as  follows: 
"In  testimony  whereof  I,  the  undersigned  commissioner, 
have  hereunto  set  my  hand  and  seal  this  sixth  day  of  July, 
in  the  year  1846.  LSignedJ  P.  G.  Van  Winkle.  LSeal.];" 
and  two  justices  certify  that  he  acknoweldged  it  as  com- 
missioner of  delinquent  and  forfeited  lands  for  Ritchie 
County.  In  the  circumstances,  we  can  but  regard  this 
deed  as  executed  as  commissioner,  and  not  his  individual 
deed. 
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The  plaintiff  next  offered  in  evidence  a  deed  from  said 
Titus  to  John  D.  Clute,  dated  October  22. 1846;  a  deed  from 
said  Clute  to  Jacob  F.  Merrett,  dated  February  18, 1865; 
and  a  deed  from  said  Merrett  to  the  New  York  &  Hughes 
River  Oil  Company. 

As  to  the  deed  from  Clute  to  Merrett,  it  is  claimed  there 
should  have  been  a  seal  attached,  as  required  by  sections 
14  and  IS  of  chapter  51  of  the  Code  of  1868.  In  the  certifi- 
cate of  acknowledgment  to  this  deed,  John  Adriance,  who 
took  the  acknowledgment,  recites  that  he  is  a  commis- 
sioner appointed  by  the  governor  of  West  Virginia  for  the 
state  of  New  York,  and  concludes  the  certificate,  "Given 
under  my  hand  and  seal  of  office,"  and  signs  it,  "John 
Adriance,  West  Virginia,  Commissioner."  and  the  word 
"Seal"  is  written  to  the  left;  and  in  the  certificate  from 
Merrett  to  the  New  York  &  Hugbes  River  Oil  Company 
John  Adriance  took  the  acknowledgment,  reciting  the 
same,  but  certifies  it  under  his  hand  and  seal  as  notary 
public.  The  circuit  court  committed  no  error  in  overrul- 
ing the  objections  to  the  admission  of  these  deeds,  as  in 
the  first  we  would  presume  the  proper  seal  was  affixed, 
and  in  the  latter  the  certificate  is  good  whether  in  taking 
it  the  officer  acted  as  commissionei  or  notary  public,  and 
the  same  presumption  would  arise  as  to  the  seal  as  in  the 
first-mentioned  deed.  In  the  case  of  Sumner  v.  MitckcU, 
(Fla.;  Jan.  20,  1892)  repoited  in  14  L.  R.  A.  815,  Syl., 
point  7  (s.  c.  10  South.  562),  it  is  held  that,  "where  the  title 
of  an  officer  taking  a^  acknowledgment  of  a  deed  is  written 
out  in  full  in  the  body  of  the  certificate,  its  omission  from 
the  signature  is  immaterial,  and  affixing  it  to  the  signature 
is  itself  sufficient.  Initials  may,  however,  be  used,  and 
are  sufficient  to  designate  such  title."  See  also,  Devi. 
Deeds,  §501. 

It  is  claimed,  also,  that  the  court  erred  in  permitting  the 
deed  from  the  New  York  &  Hughes  River  Oil  Company  to 
W.  A.  McCosh  to  be  read  in  evidence  to  the  jnrv,  because 
there  is  no  allegation  in  the  deed  of  the  fact  that  said  com- 
pany is  a  corporation  existing  under  the  laws  of  West  Vir- 
ginia or  of  the  United  States.  This  I  regard  as  unneces- 
sary. It  appears  on  the.  face  of  the  deed  that  it  is  a  cor- 
poration, and  that  the  annual  meeting  of  the  stockholders 
it  passed  a  resolution  authorizing  its  property,  real  and 
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personal,  to  be  conveyed  under  the  common  seal  thereof, 
by  deed  dnly  executed  and  acknowledged  by  the  president 
aod  secretary  of  the  board  of  trustees,  and  it  seems  to  have 
been  signed  aad  acknowledged  as  the  law  then  required. 

It  is  alsooDJected  that  the  deed  from  McCosh  to  Miller 
was  improperly  admitted — First,  because  the  grantor  had 
no  title  to  convey;  second,  because  of  erasures  and  inter- 
lineations on  tbe  face  of  the  deed;  aad,  third,  it  did  not  re- 
late to  the  land  in  controversv-  As  to  the  f  rst  objection, 
it  is  not  tenable,  if  we  are  correct  in  what  we  have  said  as 
to  the  former  conveyances;  as  to  erasures  and  interlinea- 
tions, if  the  deed  is  legible,  we  cannot  see  that  its  validity 
is  thereby  affected;  and,  as  to  its  not  relating  to  the  land 
in  controversy,  tbe  description  is  the  same  as  in  the  former 
deeds. 

The  plaintiff  also  offered  in  evidence  a  certified  copy  of  a 
deed  from  C.  T.  Caldwell,  special  commissioner,  toW.  D. 
Miller,  for  this  land,  and  in  connection  therewith  the  rec- 
ord and  proceedings  in  the  chancery  cause  of  Allen  Hay 
against  the  New  York  &  Hughes  River  Oil  Company  and 
others,  in  which  a  decree  was  rendered  authorizing  said 
Caldwell  to  execute  a  deed  for  aaid  land  on  behalf  of  said 
company  to  said  Miller,  and  in  connection  therewith  the 
copy  of  the  deed  was  improperly  admitted  in  evidence. 

The  plaintiff  in  error  claims  that  the  court  erred  in  over- 
ruling the  motion  to  set  aside  the  verdict,  and  grant  him  a 
new  trial,  on  the  ground  that  the  same  is  contrary  to  the 
law  and  the  evidence,  because  the  jury  had  no  right  to  in- 
sert in  their  verdict  the  description  of  the  Prince  and  Tay- 
lor four  hundred  acres.  They  should  have  found  simply 
a  general  verdict,  and  referred  it  to  the  court  to  fix  on  the 
surveyor's  plat  filed  in  the   cause  the  excepted  boundary. 

Tbe  plaintiff  further  claims  that  the  verdict  should  be 
set  aside  because  the  plaintiff  did  not  identify  tbe  land 
claimed  in  his  declaration.  Looking  at  tbe  map  returned 
by  the  surveyor  in  this  case,  and  reading  the  evidence  re- 
lative thereto  indicate  that  one  of  the  main  controversies 
was  as  to  the  proper  location  of  the  Webb  line;  one  of  the 
calls  in  the  description  of  plaintiff's  land,  as  set  forth  in 
his  declaration,  being,  thence  N.,  2  W.  foUr  hundred  and 
ninety  poles, to  a  staKe  in  a  line  of  Benjamin  Webb's  seven 
hundred  and  fifty  acres."     The  beginning  corner  of  the 
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plaiatiffs' land  appears  to  have  beea  identified  as  at  Bon 
the  surveyors'  map,  and  a  well-marked  line  is  found  run- 
ning' with  the  first  call,  counting  forty-nine  years  running 
E.,  three  hundred  and  sixty-eight  poles, to  the  point  marked 
"M"  on  the  map.  The  defendant  claims  that  to  be  the  S. 
E.  corner  of  the  survey,  while  the  plaintiff  claims  the  cor- 
ner to  be  thirty-two  poles  further  east,  at  the  point  marked 
"A",  No  marking,  however,  is  found  east  of  the  point  M. 
The  next  call  of  plaintiff's  description  of  said  land  is, 
"thence  V.,  2  W.,  four  hundred  and  ninety  poles,  to  a  stake 
in  a  line  of  Benj,  Webb's  seven  hundred  and  fifty  acres." 
Running  this  call  from  M,  N.  four  hundred  and  ninety 
poles,  the  surveyor  found  a  well-marked  line,  counting 
forty-nine  years,  while,  running:  the  same  course  from  the 
point  A,  no  marks  indicating  a  line  were  found.  Here  then 
was  a  disagreement  as  to  the  location  of  this  Webb  line. 
No  evidence,  documentary  or  otherwise,  was  offered  to 
show  that  said  Webb  was  the  owner  of  any  seven  hundred 
and  fifty  acre  tract  in  the  neighborhood.  The  defendant 
claimed  this  line  at  one  place,  and  the  plaintiff  at  another, 
and  it  is  very  material  to  the  proper  solution  of  this  case 
that  this  line  should  be  definitelv  fixed;  but,  instead  of  do- 
ing so,  the  court  gave  judgment  upon  the  verdict  of  the 
jury,  the  land  being  described  as  in  the  verdict,  and  follow- 
ing the  description  given  by  the  plaintiff  in  his  declaration, 
and  settled  nothing  as  to  the  proper  location  and  boundary 
of  the  land,  which  was  necessary  to  entitle  the  plaintiff  to 
recover,  and  was  the  main  question  over  which  the  contest 
wa<5  made.  In  the  case  of  Gar/  Cn.  v.  IL>-j.'c!l,  3f<  W.  Va. 
490,  (15  S.  E.  214),  this  Court  held  that,  "before  the  plain- 
tiff can  recover,  he  must  identify  the  land  claimed,  so  far 
as  the  exterior  boundaries  are  concerned,"  The  necessity 
of  fixing  the  proper  location  of  the  Webb  line  is  apparent, 
when  attention  is  called  to  the  fact  that,  after  reaching  that 
line^  the  next  call  is,  "then,  with  his  line  and  a  line  of  Den- 
nis Dye's  150  acres,  N,,  71  W,,  380  poles,  to  a  white  oak, 
said  Dye's  corner."  The  plaintiff,  Miller,  by  his  declara- 
tion, claims  that  the  defendant.  Holt,  unlawfully  withholds 
*rom  him  the  possession  of  the  land  therein  described. 
To  show  this,  it  is  incumbent  on  him  to  locate  his  bound- 
aries, and  show  that  the  defendant  is  claiming  to  hold  pos- 
session with   them.     Hutchinson,  in  his  valuable  work  on 
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Land  Titles  (page  287),  says:"  A  line  of  an  old  survey  or, 
adjoining  tract,  called  for  in  the  deed,  controls,  unless  in 
conflict  with  aome  natural  object," — chiag  Penning-ton  v. 
BordUy,  4  Ha.  &  J.  450;  Howelli.  Merrill,  30  Mich.  283. 
See  also  Campbells.  Branch,  49  N.  C.  313,  in  which  the 
court  in  its  opinion  says:  "It  is  equally  well  settled  that 
the  call  for  the  line  of  another  tract  of  land,  which  is  proved 
is  more  certain  than,  and  shall  be  followed  in  preference 
to,  one  for  mere  course  and  distance," — citing  Carson  w. 
Burnett^  18  N.  C.  546.  In  Pennington  v.  Bordley,  supra, 
this  Court  held  that  a  tree  called  for  is  not  more  certain 
than  a  line  of  a  tract  of  land.  "They  are  to  be  rendered 
certain  by  proof,  and  can  be  identified  in  no  otber  way. 
A  tree,  being  a  natural  and  visible  object,  is  not  more  cap- 
able of  proof  than  a  line."  The  location  of  this  Webb  line 
was  necessary,  in  order  to  determine  whether  the  defend- 
ant was  guilty  of  unlawfully  withholding  the  premises  in 
the  declaration  mentioned.  It  may  be,  and  perhaps  was, 
a  question  of  fact  for  the  jury;  but  the  jury,  by  its  verdict, 
failed  to  respond  to  the  question,  and  the  court,  by  follow- 
ing the  verdict,  did  not  determine  the  controversy  raised 
by  the  pleadings.  The  judgment  must  be  reversed,  the 
verdict  set  aside,  and  a  new  trial  awarded. 

Reversed. 
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CHARLESTON. 

Frederick  v.  Cox. 

"It  h  Submitted  June  19,  1899— Decided  November  18,  1899. 

l_Se243 

1.     JuDici'i.  Sale — Ti/le. 

The  title  of  a  purchaser  of  property  under  a  decree  or  order 
will  not  fall  with  its  reversal  or  setting*  aside;  he  not  being  a 
a  party,  and  all  persons  holding'  an  interest  in  the  land  sold 
being  parties,     (p.  15.) 

Appeal  from  circuit  court,  Ritchie  County. 

Billof  review  by  S.  B.Frederick  against  F.  M.  &  J.  E. 
Ferrell  and  others.  Decree  for  plaintiff  and  defendant 
Cox  appeals. 

/Reversed. 

Robinson  &  Pikbpoint  and  H.  C.  Showaltkr,  for  ap- 
pellant. 

Davis  &  Woods,  for  appellee. 

Brannon,  Judge: 

In  a  suit  in  equity  in  the  circuit  court  of  Ritchie  County 
of  Ferrell  &  Ferrell  against  Frederick,  to  sell  Frederick's 
land  for  payment  of  judgments,  there  was  a  decree  for  its 
sale,  under  which  it  waa  sold  to  Ash  and  Patton,  the  sale 
confirmed,  and  the  land  was  conveyed  under  the  decree  of  ' 
confirmation  by  a  commissioner  to  the  purchasers,  and 
they  conveyed  it  to  Cox.  Later  a  bill  of  review  was  filed  by 
Frederick  to  reverse  these  decrees,  and  they  were  re- 
versed, the  deed  to  the  purchasers  cancelled,  the  deed 
from  the  purchasers  to  Cox  cancelled,  and  the  land  re- 
stored to  Frederick.  Cos,  who  alone  defended,'  alone  ap- 
peals. 

The  demurrer  to  the  bill  of  review  ought   to  have  beea 
sustained.     It  showed  no  right  to  relief  as  to  Cox,  the  de- 
murrant.    It  showed   that  a  sale  had  been  made  under  a 
decree  and  confirmed,  and  a  deed  made  to  the  purchasers, 
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Asb  and  Patton,  and  that  they  bad  sold  and  convejed  the 
land  to  Cox;  and  I  cannot  see  how  a  decree  could  be  made, 
noi  only  reversing  the  former  decrees,  but  canceling  both 
the  deed  from  the  commissioner  under  the  decree  to  the 
purchasers,  Ash  and  Patton,  and  the  deed  from  Ash  and 
Patton  to  Cox,  and  restoring  the  land  to  Frederick  by  writ 
of  possession,  thus  taking  away  from  the  purchasers  and 
their  vendee  all  title,  in  the  face  of  Code  1891,  chapter  132, 
section  H,  saying:  "If  a  sale  of  property  be  made  under  a 
decree  or  order  of  a  court,  and  such  sale  be  confirmed, 
though  such  decree  or  order  be  afterwards  reversed  or  set 
aside,  the  title  of  the  purchasers  at  such  sale  shall  not  be 
affected  thereby;  but  there  may  be  restitution  of  the  pro- 
ceeds of  sale  to  those  entitled."  The  purchasers  were 
strangers  to  the  cause.  Most  of  the  courts  have  held  that 
an  innocent  purchaser's  title  does  not  fall  with  the  reversal 
of  the  decree  of  sale,  but  the  Virginia  courts  held  other- 
wise; and  this  section  was  put  in  its  Code  of  1S49  and  in 
ours  for  the  very  purpose  of  avoiding  that  rule,  and  of  giv- 
ing some  virtue  and  force  to  a  title  acquired  at  a  judicial 
sale  under  a  solemn  decree  of  a  court  administering  the 
law  of  the  land,  so  that  such  sale  would  not  be  a  mere  bau- 
ble. Every  one  having  any  title  or  interest  in  the  land  sold 
at  the  date  of  its  sale  was  before  the  court,  and  the  pur- 
chasers were  innocent  strangers  to  it.  There  is  not  a  par- 
ticle of  evidence  to  sustain  the  bill  of  review  for  newly-dis- 
covered evidence  bearing  on  the  decree,  even  if  there  is  any 
error  in  law,  which  I  do  not  discern,  and  tt  is  immaterial; 
but  in  either  case  the  purchasers'  title  cannot  be  affected. 
We  cannot  louk  into  the  depositions  to  find  error  of  law, 
but,  if  we  could,  I  do  not  see  any  error.  Even  if  we  treat 
the  bill  as  original  to  affect  the  decree  of  confirmation,  the 
evidence  is  utterly  inadequate.  It  shows  actual  knowledge 
of  the  suit  by  Frederick,  his  negligence  and  want  of  de- 
fense, and  that  he  had  no  defense,  and  knew  of  the  decree 
of  sale  and  of  the  notice  of  sale;  and,  besides,  that  he  be- 
came tenant  of  the  purchasers,  told  Cox  to  buy  of  them, 
and  agreed  to  give  him  possession  and  estopped  himself 
from  claiming  the  land.  He  is  only  one  of  thousands, — an 
unfortunate  debtor  unable  to  pay.  But  tbebillisone  of 
review,  and  the  title  of  the  purchasers  cannot  be  affected 
by  a  reversal  of  the  decree  of  sale,  however  erroneous 
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The  reversal  of  the  two  decrees,  and  the  destruction  of  the 
title  of  Ash  and  Patton  and  Cox  under  them  is  erroneous. 
Besides,  there  could  not  be  a  decree  adverse  to  that  title 
without  the  purchasers  as  parties.  Cox  had  right  to  have 
them  before  the  court.  The  decree  is  reversed,  and  bill  of 
•i  dismissed. 

Reversed. 


CHARLESTON. 

White  et  al.  v.  Christy. 

Submitted  June  14,  1899— Decided  November  18,  1899. 

1.     Jdsticr  of  the  Prack— Procedure. 

While  it  in  the  duty  of  a  justice,  under  section  66,  ehapter  SO, 
of  the  Code,  to  dismiss  the  plaintiff's  action  "if  he  fail  to  appear 
and  prosecute  his  action  within  one  hour  after  the  time  for  ap- 
pearance mentioned  in  the  summons  or  laet  order  of  continuance," 
yet  the  plaintiff  has  the  right,  under  the  siith  clause  of  the  same 
section,  to  show  cause  why  his  action  ought  not  to  be  dismissed, 
and  has  the  right  to  contest  the  motion  of  the  defendant  to  dis- 
miss, after  the  hour  is  up,  at  any  time  before  the  order  of  dis- 
miesLon  is  made.     (p.  2U.) 

Error  to  circuit  court,  Randolph  County. 
Proceeding  on  notice   by  George  W.  White  against  N. 
Christy.     From  the  judgment.  White  brings  error. 

Jiez-ersed. 
Harding  &  Harding,  for  plaintiff  in  error. 
Cunningham  &  Stallings,  for  defendant  in  error. 

McWhortkr,  Judge: 

This  was  a  proceeding  on  notice,  brought  by  George  W. 
White  before  Justice  W.  S.  Kelley,  in  Randolph  Cojnty,  to 
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quasli  an  executtoo  issued  by  said  justice  in  favor  of  N. 
Christy,  trustee,  against  George  W.  White,  Caleb  White, 
and  Job  W.  ParsQOS,  founded  on  a  judgment  rendered 
therefor  by  James  Coberlv,  late  justice,  for  certain  per- 
sonal property,  or  its  alternative  value  of  two  hundred  dol- 
lars. The  execution  was  issued  February  26,  1898,  and 
returnable  within  sixty  days.  The  notice  in  writing  is  as 
follows: 

"To  N.  Christy.  Trustee:  Take  notice  that  on  the  8th 
day  of  April,  1898.  at  8  o'clock  a.  m.  of  said  day  at  the  office 
of  W.  S.  Kelley,  a  justice  of  the  peace  io  the  town  of  Elkins, 
in  Leadsville  district,  Randolph  County,  West  Virginia,  be- 
fore  said  justice,  I  will  make  a  motion  to  quash  an  execu- 
tion aod  writ  of  possession  issued  by  said  justice  on  the 
26th  day  of  February,  1898,  for  S200  aod  costs,  in  the  case 
of  N.  Christy,  trustee,  against  Geo.  W.  White,  Caleb  White, 
and  Job  W.  Parsons,  and  now  in  the  bands  of  E.  E.  Tay- 
lor,  a  constable  of  said  county,  for  execution,  upon  the  fol- 
lowing grounds,  towit:  That  said  execution  and  writ  of 
possession  were  issued  contrary  to  law;  that  the  said  jus- 
tice had  no  authority  to  issue  the  same,  and  that  said  suit 
was  taken  to  the  circuit  court  on  appeal  from  a  judgment 
of  James  Coberly,  quashing  a  former  execution  and  writ 
of  possession  issued  in  said  suit,  and  by  the  circuit  court 
af&rmed;  that  the  judgment  upon  which  said  execution  and 
writ  were  based  was  a  nullity,  because  the  said  Geo.  W. 
White  complied  with  the  judgment  or  order  in  said  suit 
before  it  was  appealed  as  aforesaid,  and  before  anv  writ 
was  issued  upon  said  judgment;  because  they  (the  said  de- 
fendants) have  fully  complied  with  every  order  of  the 
court  iu  said  cause;  and  for  other  reasons.  Geo.  W.  White, 
by  Counsel." 

"Return:  Served  the  within  notice  on  the  within  named 
N.  Christy,  trustee,  by  delivering  to  him  in  person,  in 
Tucker  county.  West  Va.,  a  true  copy  thereof  this,  the  29th 
day  of  March,  1898.     Chas.  Campbell,  C.  T.  C." 

"State  of  West  Virgiuia,  Tucker  Co.,  to  wit:  Personally 
appeared  before  me,  B.,  Parsons,  a  notary  public  in  and 
for  said  county  of  Tucker,  Charles  Campbell,  who,  bein^ 
by  me  first  duly  sworn,  deposes  and  says  that  he  served 
the  within  notice  on  the  within  named  N.  Christy,  trustee, 
as  shown  by  the  above  return  made  by  him,  Chas.  Camp- 
bell, C.  T.  C.  /  r 
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"Sworn  and  subscribed  to  before  me  this  — ^  day  of 
April,  1898.     B.  Parsons,  Notary  Public." 

On  the  8th  day  of  April  the  parties  appeared,  both  in 
person  and  by  attorneys,  and  it  appears  from  the  record 
that  plaintiff  N.  Christy  moved  to  quash  the  notice  upon 
the  "grounds  that  the  benejiciary  under  the  trust  was  not 
a  party  in  the  notice,  and  that  said  K.  Christy  had  appeared 
for  the  purpose  only;  but  before  the  justice  passed  upon 
said  motion,  and  after  it  was  argued,  the  attorney  for  N. 
Christy,  then  made  a  second  motion  that  the  service  was 
defective.  The  motion  was  argued  by  counsel,  and  the 
justice  sustained  the  motion  that  the  constable  had  not 
sworn  to  the  service  on  said  notice.  Therefore  George  W. 
White  asked  the  continuance  of  the  cause  until  he  could 
get  an  amended  return  by  the  constable  on  the  said  notice," 
— and  by  agreement  the  case  was  continued  to  May2,  1898, 
on  which  day  the  record  shows  the  following  proceedings 
were  had:  "May  2d,  1898.  This  day  came  the  plaintiff, 
G.  W.  White,  by  counsel,  and  N.  Christy,  trustee,  in  per- 
son and  by  counsel,  at  9  o'clock  a.  m.,  announced  himself 
ready  for  trial,  and  the  counsel  for  the  plaintiff,  G.  W. 
White,  having  been  present  for  about  one-half  hour  pre- 
vious to  and  up  to  the  time  the  said  motion  was  made,  and, 
immediately  upon  said  motion  being  made,  counsel  for 
White  arose  to  address  the  justice,  when  defendant  N. 
Christy's  attorney  still  pressed  for  the  case  to  be  dismissed 
upon  the  grounds  that  he  had  waited  one  hour,  and  plain- 
tiff White's  counsel,  and  not  himself,  was  ready  for  trial; 
whereupon  the  justice  overruled  said  motion  for  the  reason 
that  the  plaintiff  had  been  present  by  atty.  for  some  time 
previous,  and  announced  himself  readv  for  trial  as  soon  as 
Christy's  atty.  stopped  talking  in  making  a  motion  to  quash 
the  notice,  because  the  notary  who  took  the  afifidavit  of  con- 
stable didn't  use  his  ofBcial  seal,  and  because  he  didn't 
give  the  precise  date  of  month  in  affidavit.  Upon  consider- 
ation the  justice  overruled  said  motion,  whereupon  coun- 
sel for  White  introduced  his  witnesses,  and,  after  hearing 
the  testimony,  and  considered,  the  justice  quashed  the  ex- 
ecution issued  on  the  26tb  day  of  February,  1898,  and  E. 
E.  Taylor,  C.  R.  C.  who  levied  said  execution,  is  ordered 
to  release  the  property  levied  on  in  said  execution."  From 
which  judgment  the  plaintiff  Christy  appealed  to  the  cir 
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cnit  court  of  said  county,  and  on  the  9th  day  of  May,  1898, 
the  following  proceedings  were  had  in  said  case  in  the  cir- 
cuit court;  "This  cause  came  on  this  day  to  be  heard  upon 
motion  of  said  Christy,  trustee,  to  reverse  and  dismiss  the 
judgment  of  Justice  Kelley,  rendered  herein  on  the  2d  day 
of  May,  1898,  on  account  of  defective  notice  and  return 
thereon,  and  for  the  reason  that  said  justice  tried  this 
cause  and  rendered  a  judgment  therein  quashing  execution 
issued  on  the  26th  day  of  February,  1898,  after  9  o'clock  a. 
m.  (the  hour  at  which  said  trial  was  set  was  8  o'clock  a.  m.), 
and  insisting  that  said  justice  had  no  jurisdiction  after 
that  hour  to  try  said  motion  or  cause;  and  that  the  said 
Christy,  trustee,  demanded  a  dismissal  of  this  cause,  and 
of  the  motion  contained  in  said  notice  at  nine  o'clock  a.  m., 
which  the  justice  refused,  and  after  that  time,  and  with- 
out the  consent  of  the  said  Christy,  trustee,  and  in  his  ab- 
sence, rendered  said  judgment  quashing  said  execution,  to 
which  motions  counsel  for  Geo.  W.  White  appeared;  and, 
after  hearing  the  argument  of  counsel  on  said  motion  on 
both  sides,  and  maturely  considering  thereof,  the  court  is 
of  opinion  that  the  motion  of  the  said  Christy  to  reverse  the 
said  judgment  of  the  justice  should  be  sustained.  It  is 
therefore  ordered  that  said  judgment  of  W.  S.  Kelley,  ren- 
dered on  the  2d  day  of  May,  1898,  at  his  office  in  the  town 
of  Elkins,  be,  and  the  same  is  hereby,  reversed,  and  set 
aside,  as  being  rendered  without  jurisdiction,  and  that  the 
said  N.  Christy,  trustee,  recover  from  the  defendant  his 
costs  in  and  about  his  defense  herein  expended."  And 
from  which  judgment  plaintiff  in  error  procured  from  this 
Court  a  writ  of  error,  alleging  that  it  was  error  to  hear  and 
determine  said  motion  in  the  absence  of  all  proof,  and  in 
assuming  certain  facts  existed  manifestly  contrary  to  ex- 
hibits filed,  and  especially  to  transcript  from  docket  of 
judgment  by  said  justice,  and  in  sustaining  said  motion  to 
reverse  said  judgment  for  wantof  jurisdiction  by  said  jus- 
tice to  enter  the  same.  The  only  objection  raised  to  the 
notice  was  that  the  beneficiary  under  a  trust  deed  was  not 
made  a  party  to  it.  The  judgment  was  in  favor  of  the 
trustee,  who  held  the  legal  title  to  the  property  sued  for  in 
the  action  at  law,  and  the  cestui  que  trust  could  not  be 
made  a  party  in  such  proceeding.  The  notice  sufficiently 
describes  the  execution  to  be  quashed,  and  the  party  had 
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fall  ten  days'  notice  prior  to  the  day  set  for  bearing  before 
the  justice,  and  there  is  no  defect  in  the  service.  "The 
only  question  to  be  considered, "as  stated  by  defendant  in 
error  in  bis  brief,  "is  whether  there  was  any  such  error 
committed  by  the  justice  as  justified  the  circuit  court  in 
reversing  his  judgment;"  and  he  cites  Freestone  Co.  v.  Par~ 
risk,  34  W.  Va.  652,  (12  S.  E.  817) ,  to  sustain  the  court  in 
its  action  iu  reversing  the  justice's  judgment.  The  case 
cited  was  very  different  from  the  case  at  bar.  In  that  case 
the  plaintiff  failed  to  appear,  and  prosecute  his  suit,  and 
the  justice,  instead  of  entering  a  judgment  for  nov prose- 
quitur, as  it  was  his  dutv  to  do,  on  motion  of  the  defend- 
ants impanelled  a  jury,  which  rendered  a  verdict,  on  which 
the  justice  rendered  a  judgment  for  the  defendants.  It  is 
contended  by  appellee  that  under  section  66,  chapter  50 
Code,  if  plaintiff  failed  to  appear,  and  prosecute  his  action, 
within  one  hour  after  the  time  for  appearance  mentioned  in 
the  summons  or  last  order  of  continuance,  the  justice  has 
no  jurisdiction  thereafter  in  the  case  to  do  anything  but 
dismiss  it,  if  such  dismission  is  asked  tor  by  the  defend- 
ant. This  is  true  where  the  plaintiff  is  in  default,  and  is 
not  present  looking  after  his  interests  in  th<:  case,  either  bv 
himself  or  his  agent  or  attorney;  but  this  statute  will 
hardly  beheld  to  apply  in  a  case  where  it  appears  from  the 
record  that  the  attorney  for  plaintiff  is  present,  announcing 
himself  ready  for  trial,  when,  for  some  time  before  the  end 
of  the  hour,  defendant's  attorney  was  discussing  a  motion 
to  quash  the  proceedings,  and,  when  the  hour  was  up, 
moved  to  dismiss  the  case  under  said  section,  and  the  jus- 
tice overruled  the  motion,  "for  the  reason  that  the  plaintiff 
had  been  present  by  attorney  for  some  time  previous,  and 
announced  himself  ready  for  trial  as  soon  as  Christy's  at- 
torney stopped  talking  in  making  a  motion  to  quash  the 
notice  because  the  notary  who  took  the  affidavit  of  constable 
didn't  use  his  oBicial  seal,  and  because  he  didn't  give  the 
precise  date  of  month  in  affidavit."  These  tacts  appear  in 
the  proceedings  before  the  justice  in  this  case,  and  are  a 
part  of  the  record.  While  it  is  the  duty  of  the  justice  to 
dismiss  the  action  at  the  end  of  the  hour,  if  moved  to  do  so 
by  the  defendant,  in  case  the  plaintiff  fails  to  appear  and 
prosecute  his  action,  yet  tbQ  plaintiff  has  the  right,  under 
the  sixth  clause  of  the  same  section,  to  show  cause  why 
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his  action  ought  not  to  be  dismissed,  and  has  the  right  to 
contest  the  motion  of  defendant,  even  after  the  hour  is  up, 
at  any  time  before  the  order  of  dismissal  is  made.  It  ap- 
pears that  on  the  overruling  of  the  motion  to  dismiss  the 
case  by  the  justice  be  proceeded  to  hear  the  testimony,  and 
on  consideration  thereof  quashed  the  execution.  The  evi- 
dence adduced  before  the  justice  does  not  appear  in  the 
record.  The  notice  sets  up  the  following  grounds  in  sup- 
port of  the  motion  to  quash  the  execution:  "That  said 
execution  and  writ  of  possession  were  issued  contrary  to 
law;  that  said  justice  had  no  authority  to  issue  the  same, 
that  said  suit  was  taken  to  the  circuit  court  on  appeal  from 
a  judgment  of  James  Coberly.  quashing  a  former  execution 
and  writ  of  possession  issued  m  said  suit  by  the  circuit 
court  afhrmed;  that  the  judgment  upon  which  said  execu- 
tion and  writ  were  based  was  a  nullity;  because  the  said 
Geo.  W.  White  complied  with  the  judgment  or  order  in  said 
suit  before  it  was  appealed  as  aforesaid,  and  before  any 
writ  was  issued  upon  said  judgment;  because  they  (the 
said  defendants)  have  fully  complied  with  every  order  of 
the  court  in  said  cause,  and  for  other  reasons;"  and  the 
only  defense  offered  to  said  notice  was  the  motion  to  quash 
the  notice,  and  the  motion  to  dismiss  the  same,  because  the 
hour  was  up  beyond  which  the  defendant  in  the  notice  was 
not  bound,  under  the  statute,  to  wait  on  the  plaintiff,  as  set 
forth  in  the  record  of  the  justice's  proceedings  under  date 
of  May  2,  1898.  And  this  was  the  only  defense  offered  in 
the  circuit  court,  and  the  court  reversed  and  set  aside  the 
judgment  of  the  justice  as  being  rendered  without  juris- 
diction. The  judgment  of  the  circuit  court  is  reversed; 
and  the  case  remanded,  to  be  heard  upon  the  allegations 
contained  in  the  notice,  and  such  defense  thereto  as  may  be 
propt:r  to  be  made. 

Brannon, Judgb  : 

I  question  whether  the  judgment  is  appealable,  because  it  oaly  re- 
verses the  judgment  of  the  justice,  and  does  not  dismiss  action.  The 
appeal,  by  itsi  own  force,  reversed  the  justice's  judgment.  The  cir- 
cuit cvurt  judgment  did  only  this,  ajid  left  the  action  for  trial  there. 
There  was  no  motion  to  dismiss  the  action.  But  I  consent  to  treat 
the  judgment  as  it  was  liliely  intended,  as  costs  are  g'iven— one  dis- 
missing the  actios.     The  appellee  malies  no  point  as  to  this. 

Reversed.      ,  , 
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CHARLESTON. 

Hogg  v.  Browning  ei  al. 
Submitted  June  8,  1899— Decided  November  18,  1899. 

1.  Lecact—  Will— Charge  on  Land. 

Thoug'h  leg'acies  do  not  stand  upon  as  hig'h  ground  as  debts, 
yet,  if  the  personal  fund  be  inadequate,  or  if  there  are  expres- 
sions in  a  will  tending-  to  show  that  the  testator  had  the  land  in 
his  mind  for  their  payment,  they  are  a  charge  on  the  land 
devised,    (p.  23.) 

2.  "LiKUKCV—Ckarge  on  Land. 

Whether  legacies  are  a  charge  on  land  devised  is  a  question 
of  intent  of  the  testator,    (p.  li.) 

3.  Cbabge  on  RsA\.TY—Le£ary—Will. 

Realty  is  not  chargeable  with  legacies  unless  the  intent  to 
charge  it  Is  expressed  in  the  will,  or  appears  by  implication  from 
it.    (p.  26.) 

Appeal  from  circuit  court,  Brooke  County. 
Action  by  Abba  E.  Hogg  against  Henry  Browning  and 
others.     From  tbe  decree,  complainant  appeals. 

Affirmed. 
W.  W.  Aknett  and  Palmer  &  Palmer,  for  appellant. 
R.  H.  Cotton,  for  appellees. 

Bran HON,  Jodgb: 

Abba  E.  Hogg,  widow  and  sole  legatee  and  devisee  of 
William  Hogg,  deceased,  and  executrix  of  his  will,  brought 
a  chancery  suit  in  the  circuit  court  of  Brooke  County,  Jo 
her  own  right  and  as  executrix,  against  Hannah  Browning 
and  others,  suting  in  her  bill  that  her  husband  died  con- 
siderably indebted,  owning  certain  lands,  and  that  it  would 
be  necessary  to  sell  some  of  the  lands  to  pay  his  debts^and 
that  she  was  sole  devisee  under  his  will  of  those  lands,  and 
stating  that  among  the  debts  was  one  arising  out  uf  a  legacy 
given  by  George  Hogg's  will  to  Hannah  Browning  and  her 
children,  of  two  thousand  eight  hundred  dollars,  which, 
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witb  other  legacies,  George  Hogg's  will  directed  to  be  paid 
by  his  three  sons,  William,  George  W.,  and  John  F.  Hogg; 
and  the  bill  stated  that  it  was  suggested  that  this  legacy, 
in  addition  to  being  a  personal  debt  upon  William  Hogg, 
was  by  reason  of  the  will  of  his  father  a  charge  on  the  land 
devised  to  him;  and  the  bill  asked  that  the  will  be  con- 
strued, and  that  the  court  determine  whether  the  Brown-  ■ 
ing  legacy  was  a  charge,  and  that  the  debts  of  her  husband 
be  ascertained,  and  the  land  be  sold,  giving  her  her  rights 
as  widow.  The  court  decreed  that  Hannah  Browning's 
legacy  was  a  charge,  under  her  father's  will,  on  the  land 
by  it  given  to  William  H<^g,  for  his  portion  of  it,  having 
preference  over  other  debts,  and  the  dower  of  Abba  E. 
Hogg  as  widow  of  William  Hogg,  and  giving  her  a  gross 
sum  for  dower  after  payment  of  liens.  She  appealed  from 
this  decree. 

The  only  question  of  any  import  in  the  case  is  whether 
the  Browning  legacy  is  a  charge  on  the  land.  The  will  of 
George  Hogg,  Sr,  does  not  in  words  charge  it,  but  I  think 
it  clearly  does  so  by  implication.  The  law  as  to  charge  of 
legacies  on  land  as  expounded  by  the  Virginia  and  West 
Virginia  cases  is  very  well  settled.  "  Real  estate  is  nut 
chargeable  with  pecuniary  legacies  unless  the  intention  so 
to  charge  is  expressed  in  the  will  or  such  intention  appears 
by  implication."  McGlaughlin  v.  Mcdlaughlin's  Legatees, 
43  W.  Va.  226(27  8.  E..Z1^)  \Tkomasv.Eecior,22'9i .  Va.  26. 
"Whether  legacies  are  a  charge  upon  real  estateisa  question 
of  intention  on  the  part  of  the  testator."  Read  v.  Gather, 
18  W.  Va.  263.  Downman  v.  Rust,  6  Rand.  (Va.)  587  lays 
down  that  if  ''the  personal  fund  be  inadequate  or  there  be 
expressions  in  a  will  tending  to  show  that  the  testator  had 
the  land  in  his  mind  the  court  will  make  them  (legacies)  a 
charge  on  the  land  rather  than  they  shall  go  unpaid."  2 
Lomax  Ex'rs  171  says:  "Roper  after  reviewing  the 
cases  in  which  legacies  were  charged  by  implication  has 
observed  that  they  afforded  solid  ground  for  inferring  the 
intention  of  the  testator  to  charge  the  real  fund  or  its  pro- 
duce with  legacies  in  aid  of  the  personal  estate.  The  real 
property  was  devised  and  there  were  expressions  con- 
nected with  that  devise  which  afforded  a  reasonably  plain 
inference  that  the  land  or  its  produce  should  be  taken 
subject  to  legacies.     But  where  the  intention  to  subject         , 
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the  real  estate  to  legacies  is  merely  probable  or  conjecttiral, 
and  there  are  no  expressions  to  charge,  except  such  as  are 
capable  of  being  otherwise  satisfied,  a  court  of  equity  will 
not  on  conjecture  or  private  persuasion,  affect  the  real  es- 
tate with  payment  of  legacies.  Where,  indeed,  an  unpro- 
vided child  or  creditors  are  the  persons  endeavoring  to 
establish  the  charge,  the  court  will  incline  in  their  favor,  if 
the  inference  of  intent  to  charge  be  dubious;  but.  where 
the  question  is  between  mere  voluntary  legatees  and  the 
heir  or  the  devisee,  the  court  will  require  satisfactory 
conviction  of  the  intent  to  charge  the  realty  with  legacies." 
13  Am.  &  Eng.  Enc.  Law,  p.  Ill,  is  the  same.  These  ex- 
tracts express  the  law  upon  the  important  and  frequently 
arising  question  of  charges  by  implication  of  legacies  upon 
lands.  With  the  light  shed  by  them,  let  us  look  at  George 
Hoggs'  will:  "  (1)  I  appoint  Robert  M,  Wells  my  executor, 
(2)  I  direct  that  my  three  sons,  hereinafter  named, 
pay  all  my  just  debts  and  funeral  expenses.  (3)  I  give  to 
my  wife,  Sallie  Hogg,  all  my  personal  property  in  and 
about  my  house,  together  with  my  horse,  buggy,  and  har- 
ness, also  the  use  of  the  bouse  in  which  I  now  reside  and 
live,  during  her  natural  lifetime,  for  the  use  and  comfort 
of  her  and  my  daughter  Elizabeth.  (4)  I  direct  that  my 
three  sons,  George  W.,  William,  and  John  F.  Hogg,  pay  to 
my  wife,  Sally,  five  hundred  dollars  per  year  during  her 
natural  lifetime.  (5)  I  give  my  son  George  W.  Hogg  two 
parcels  or  tracts  of  land,  known  as  the  'Mill  Propertv'and 
'Trimble  Farm.'  (6)  I  give  to  my  son  William  the  home- 
stead farm  on  which  I  now  reside.  (7)  I  give  to  my  son 
John  F.  Hogg  my  farm  known  as  the  'Brady  Farm.'  (8) 
I  further  direct  that  my  three  sons,  namely,  George  W., 
William,  and  John  F.  Hogg,  in  consideration  thereof,  pay 
the  following  legacies  and  bequests,  namely:  To  my  dautrh- 
ter  Lucy  Cbeffly,  one  thousand  dollars;  to  my  daughter 
Hannah  Browning,  twenty-eight  hundred  dollars;  to  my 
daughter  Elizabeth  Hogg,  four  thousand  dollars;  to  my 
daughter  Sarah  A.  McCord,  three  thousand  dollars;  to  my 
granddaughters  Sally,  Ame,  and  Myra  Wells,  children  of 
my  daughter  Harriet,  now  dec'd,  fifteen  hundred  dollars. 
*  •  *  (14)  I  direct  that  the  countv  court  appoint  three 
disinterested  freehholders  to  appraise  the  three  propor- 
tions of  land  I  have  given  to  my  sons,  ia  order  that  they 
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may  each  pay  their  due  proportion  of  the  debts,  dues,  de- 
mands, lei^cies,  and  bequests  herein  and  above  men- 
tioned." I  first  call  attention  to  a  distinction  important  to 
be  regarded.  Where  the  testator  gives  pecuniary  legacies, 
and  devises  land  to  others,  the  law  presumes,  unless  the 
intention  is  clear  otherwise,  that  he  intends  the  legacies  to 
be  paid  out  of  his  personalty.  The  personalty  is  the  pri- 
mary fund  for  debts  and  legacies.  But  where  he  gives 
land  to  a  devisee,  and  requires  him  to  pay  a  legacy, 
there  can  be  no  presumption  that  the  testator  intended 
the  devisee  to  pay  legacies  out  of  the  personalty, 
rather  than  realty, — to  make  it  a  mere  personal  obligation 
on  tbe  devisee,  rather  than  a  charge  on  the  land  he  derived 
from  the  testator.  Indeed,  it  should  be  a  presumption  the 
other  way;,  that  is,  he  meant  the  land  to  be  good  for  the 
legacy,  because  he  obliged  the  devisee  to  pay  the  legatee. 
Cirterw  Worrel  (N.  C.)  2  S.  E.  528.  This  will  directs  the 
three  sons  to  pay  all  debts.  It  then  gives  them  lands,  and 
in  immediate  connection  with  the  devising  clauses,  and  in 
language  referring  to  them,  says,  "In  consideration 
thereof"  the  sons  shall  pay  particular  legacies.  He  made 
no  provision  for  their  payment  out  of  personalty,  if  there 
was  anv  besides  that  given  his  wife,  and  it  seems  he  owned 
DO  land  besides  that  given  his  sons;  and  as  he  surely  ex- 
pected all  these  legacies,  amounting  to  twelve  thousand 
three  hundred  dollars,  besides  the  annual  legacy  of  five 
hundred  dollars  to  his  wife,  to  be  paid,  we  may  ask,  how 
could  he  expect  them  to  hn  paid,  except  out  of  the  land? 
The  words  "in  consideration  thereof"(that  is,  in  consider- 
ation of  tbe  gifts  of  lands  to  his  sons,  they  should  pay), 
alone  show  plainly,  under  the  case  referred  to  in  6  Rand. 
(Va.) ,  that  the  testator,  having  no  personalty,  but  requir- 
ing his  sons  to  pay  in  consideration  of  devises,  "had  the 
land  in  mind"  for  their  payment,— in  fact,  looked  only  to 
the  land.  Next  add  the  force  of  the  clause  requiring  an 
appraisement  of  the  value  of  the  lands  to  show  the  propor- 
tion "of  tbe  debts,  dues,  demands,  legacies,  and  bequests 
herein  mentioned."  It  tells  us  that  the  testator  meant 
each  son  to  pay  proportionately  to  the  land  he  received, 
thus  making  it  the  measure,  basis,  and  consideration  of  the 
obligation  of  his  sons  to  pay.  And  under  the  text  cited 
from  Lomaz  these  daughters  are  not  mere  strangers,  but 
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daughters,  having  a»  strong  claim  on  tiim  for  payment  of 
what  he  gave  them  as  had  the  sons  to  retain  their  lands; 
and  shall  they  keep  his  lands,  valued  at  thirty-nine  thons- 
and  five  hundred  dollars,  and  the  daughters  go  unprovided 
for  and  unpaid?  Did  George  Hogg  intend  a  result  so  un- 
just and  disastrous  to  his  daughters,  which  might  entail 
upon  them  abject  poverty  and  want?  Law  and  common 
sense  say  that  he  did  not.  Therefore  the  circuit  court 
properly  held  that  Mrs.  Browning's  legacy  was  a  charge 
on  the  land  devised  to  William  Hogg. 

The  claim  in  Mrs.  Hogg's  petition  for  appeal,  that  she 
was  not  given  land  in  kind  for  dower,  instead  of  money,  is 
utterly  untenable,  when  we  see  from  her  bill  that  she  con- 
sented to  a  sale  of  her  husband's  land,  and  to  receive  "her 
dower  interest  in  money  out  of  the  amount  realized  from 
the  sale."  Her  point  that  her  age  was  fixed  at  forty-two 
for  assessing  her  dower  interest  in  money  becomes  nil 
when  we  see  that  she  was  before  the  commissioners,  gave 
a  deposition  (which  she  has  not  inserted  in  the  record), 
and  the  parties  agreed  her  age  to  be  forty-two  as  the  com- 
missoners  report,  and  she  did  not  except.  She  was  given 
her  interest  after  payment  of  the  legacy  to  Mrs  Browning, 
and  other  liens  having  preference  over  her  dower,  and  this 
was  no  error.     Decree  affirmed. 

AJlrmed. 
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CHARLESTON. 

Felton  zj,  Felton  e/i/.. 
Submitted  June  15,  1899— Decided  November  18,  1899. 

1.  Receives — Reporl. 

A  Bpecia.1  receiver's  report  of  his  accounts  has  no  binding'  force 
in  the  case  unless  confirmed  by  the  court,    tp.  28.) 

2.  Receiver — Commissioner. 

A  special  receiver  may  be  required  by  the  court,  at  the  instance 
of  any  party  interested,  to  make  settlement  before  a  oommis- 
sioner;  and  a  commissioner  is  not  bound  to  take  as  correct  the 
report  of  tils  accounts  made  by  the  receiver,    (p.  28.) 

3.  Receiver— 5rf//^ni*n/. 

A  settlement  of  a  receiver's  accounts  made  by  a.  commissioner 
is  taken  to  be  right  as  to  matters  of  fact,  unless  intrinsic  or 
other  evidence  manifests  errors  in  it.    (p.  28. ) 

4.  CoMUissiON'ER — Report. 

If  a  commissioner  fail  to  return,  as  he  should  do,  with  his 
report,  tlie  evidence  before  him,  the  party  desiring  it  must  ask 
the  court  to  require  its  production;  else,  he  cannot  make  its 
absence  a  ground  of  error,    (p.  30.) 

Appeal  from  circuit  court,  Randolph  County. 

Suit  by  Jobn  C.  Felton  against  Joaepb  H.  Felton  and 
others.  From  the  settlement  of  the  accounts  of  Henry 
Skidmore,  receiver,  he  appeals. 

Affirmed, 

Sakuel  V.  Woods  and  W.  T.  George,  for  appellant. 

F.  O.  Blue,  for  appellees. 

Brannon,  Juiwii:. 

In  the  chancery  suit,  in  the  circuit  court  of  Randolph 
County,  of  Felton  v,  Felton,  Henry  Skidmore  was  ap- 
pointed special  receiver  of  certain  personal  property  in- 
volved  in  the  suit,  consisting  of  lumber,  logs,  wagons, 
horses,  a  sawmill,  and  other  things  pertaining  to  a  lumber 
business,  with  power  to  sell  lumber  on  hand,  manufacture 
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into  lumber  lo^  already  cut,  and  sell  the  lumber,  aad  sell 
tbe  mill  and  other  property.  The  receiver  was  called  to 
settle  his  accounts  bv  reference  to  a  commissioner,  aod, 
the  commissioner  finding  in  his  hands  a  balance  of  five 
hundred  and  seventeen  dollars  and  ninety-five  cents,  the 
court  confirmed  the  report  over  exceptions  made  by  Skid- 
more,  and  directed  him  to  apply  the  same  ou  specified  costs 
and  debts  decreed  against  tbe  fund;  and  Skidmore  appeals 
because  the  court  found  ia  bis  hands  a  balance  of  five  hun- 
dred and  seventeen  dollars  and  ninety-five  cents,  instead 
of  one  hundred  and  ninety-seven  dollars  and  thirty-eight 
cents,  as  shown  by  his  report  as  receiver.  It  seems  to  be 
claimed  that  the  report  of  Skidmore  as  receiver  must  be 
taken  as  correct,  even  over  the  master's  report.  Skid- 
more made  one  report  to  the  court,  which  was  not  con- 
firmed; the  court  expressly  reserving  all  questions  touch- 
ing its  correctness  for  future  action.  The  other  report 
was  laid  before  the  commissioner.  I  do  not  understand 
that  a  mere  report  or  account  of  a  receiver  has  any  binding 
force,  unless  confirmed,  because  it  is  his  own  ex  parte 
statement,  may  be  partial,  and  is  to  be  examined  by  the 
court  or  master.  There  is  a  wide  distinction  between  his 
report  and  a  master's.  Smith,  Rec.  S  355;  High,  Rec  § 
801.  Tbe  receiver  should,  without  order,  render  accounts 
and  vouchers  at  reasonable  intervals,  with  vouchers,  for  in- 
spection by  those  interested,  who.  if  not  satisfied,  can  ask 
a  settlement  before  a  commissioner;  and  he  is  at  all  times 
subject  to  be  called  on  by  the  court  to  pass  his  accounts 
before  the  master.  Beach.  Rec.  §5  746,  748,  801;  Smith.Rec. 
§  416;  High,  Rec.  §S  797,  802.  So  there  is  no  error  in  re- 
fusing to  receive  and  decree  upon  the  receiver's  reports. 
But  was  it  error  to  confirm  tbe  commissioner's  report? 
need  not  say  much  as  to  the  rule  that  commissioners'  re- 
ports, in  general,  as  to  matters  of  fact,  are  taken  as  cor- 
rect, unless  shown  to  be  erronous.  Fry  v.  Feamsler,  36  W. 
Va.  554,  (15  a  E.  253) .  It  is  laid  down,  as  to  settlement  of 
receiver's  accounts,  that  the  points  of  mistake  must  be 
definitelv  specified,  and  the  errors  must  be  clearly  shown, 
if  dependent  on  facts,  and  not  intrinsic.  Beach,  Rec.  §  SOI. 
One  exception  to  the  report  is  that  it  finds  too  great  an 
amount  of  receipts,  and  should  have  taken  the  receiver's 
reports  as  to  this. 
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\  have  shown  that  the  report  has  no  probative  effect. 
There  is  no  other  proof  in  the  record  to  show  the  cominia- 
sioner's  debit  of  receipts  excessive.  If  the  evidence  before 
him  were  in  the  record,  and  we  could  see  his  error  in  this 
matter  of  fact,  we  should  correct  it.  Until  chapter  8,  Acts 
1895,  a  commissioner  need  not  return  the  evidence  before 
him,  unless  exceptions  were  tiled  within  ten  dajs;  but  un> 
der  that  act  be  must  return  the  evidence  with  his  report. 
Findley  v.  Smith,  42  W.  Va.  299,  (26  S.  E.  370) .  If  he  does 
not,  the  party  should  ask  the  court  to  make  him  do  so. 
Skidmore  did  not  do  this.  We  therefore  cannot  say  that 
there  is  or  is  not  any  error  as  to  this  exception.  And,  as 
to  refusal  to  allow  a  disbursement  of  two  hundred  and  for- 
ty-five dollars  and  fifteen  cents,  no  evidence  bears  upun  it; 
no  evidence  shows  it  to  be  a  disbursement  authorized  by 
court,  or  actually  necessary.  The  total  of  assets  is  one 
thousand  four  hundred  and  two  dollars  and  twenty-four 
cents.  Very  many  disbursements,  amounting  to  eight 
hundred  and  eighty-four  dollars  and  twenty-nine  cents, 
were  allowed.  This  one  is  a  large  one.  materially  dimin- 
ishing the  small  fund;  and  High  on  Receivers  (section  798) 
says  that  "a  receiver  will  not  ordinarily  be  permitted  to 
make  anv  expenditures  which  will  seriously  diminish  the 
fund  without  the  sanction  and  authority  of  the  court,  and 
it  is  his  dutj'  to  apply  to  the  court  for  instructions  as  to  ex- 
penditures." This  court  held  in  Crtimlish^s  Adni'r  v. 
RuUroad  Co.,  40  W.  Va.  627,  (22  S.  E.  90),  that,  in  the  ab- 
sence of  authority  previously  given,  expenditures  of  a  re- 
ceiver, to  be  allowed,  must  be  reasonable,  proper,  essential, 
and  necessary  in  the  due  and  ordinary  execution  of  his 
office,  and  such  as  were  contemplated  in  hia  appointment, 
and  according  to  the  nature  of  his  business.  In  cases  in- 
volving large  outlay,  he  must  "always  apply  to  the  court  in 
advance  for  authority  to  make  it."  No  evidence  shows 
anything  whatever  under  this  rule  for  this  large  outlay, 
eating  up  the  little  remnant  left  after  seemingly  large  le- 
gitimate expenditures,  and  no  authority  of  court  to  make 
it;  and, the  commissioner  andcourt  refusing  it, we  areasked 
to  reverse  for  its  disallowance.  From  the  little  I  can  glean 
from  the  face  of  this  voucher,  it  seems  excessive  for  the 
work  committed  to  the  receiver,  when  we  see  so  many 
other  vouchers  for  such  work.    I  see  nothing  to  show  that 
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it  is  within  the  work  contemplated  in  the  appointmeat.  It 
is  not  shown  to  be  necessary  in  the  accompliahmeat  of  that 
work. 

As  to  a  refusal  to  allow  an  item  of  eighteen  dollars  al- 
leged by  the  exception  to  have  been  allowed  by  a  court  or- 
der: There  is  no  such  order  in  the  record.  No  evideace 
shows  that  the  commissioner  erred  in  allowing  only  one 
hundred  dollars  for  compensation  to  the  receiver  in  addi- 
tion to  attorney's  fee  of  fifty  dollars. 

There  was  an  exception  because  the  commissioner  did 
not  file  with  his  leport  the  evidence  before  him-  He  does 
not  expressly  mention  it  in  his  report,  as  a  part  of  it;  but 
he  surely  filed  it,  and  if  he  did,  it  would  identify  itself  with 
the  case,  and  need  not  be  specially  mentioned  in  the  report. 
He  must  ba^e  filed  it,  because  several  depositions  taken  be- 
fore the  commissioner  are  in  the  record,  and  the  clerk  cer- 
tifies that  others  were  omitted  from  the  record  by  direction 
ofSkidmore'a  counsel.  If  there  is  anything  in  them  to 
help  his  cause,  I  presume  he  would  have  ioserted  them. 
The  commissioner  does  not  appear  to  have  failed  to  return 
the  depositions.  But,  if  he  did,  Skidmore  could  and  should 
have  asked  the  court  to  require  him  to  file  them.  A  partv 
cannot  let  his  case  go  to  hearing,  knowing  of  such  failure 
of  the  commissioner,  without  asking  the  court  to  compel 
their  production.  He  can  get  tDe  benefit  of  them  without 
resorting  to  an  appeal.  But  they  seem  to  have  been  re- 
turned, and  the  counsel  of  Skidmore  asked  the  clerk  to 
omit  them. 

Another  assignment  of  error  is  that  the  court  det;reed 
the  distribution  of  the  fund  found  in  the  receiver's  hands, 
and  recommitted  the  case  to  a  commissioner  to  take  addi- 
tional proof  as  to  money  which  had  or  should  have  come 
into  the  hands  of  the  receiver.  The  receiver  was  not  dis- 
charged, and  would  have  further  money  in  his  hands  in  the 
future.  This  recommitment  could  not  go  back  of  the  close 
of  the  confirmed  settlement.  I  understand  it  to  be  com- 
mon practice  to  decree  distribution  from  time  to  time  of 
funds  in  the  hands  of  receivers,  plainly  going  to  creditors, 
on  which  the  receiver  can  have  no  possible  personal  claim, 
as  this  receiver  had  not.  Creditors  might  complain  of  this. 
He  cannot.  Interlocutoryor/c^/c^ew/e //(t;  orders  for  distri- 
bution are   very  common,   and   chiefly  concern  creditors 
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not  the  receiver,  who  has  no  claim  on  the  fund.  Smith, 
Rec.  §  357.  No  creditor  is  complaining  of  this.  The  rec- 
ord indicates  that  the  business  is  practically  closed.  De- 
cree affirmed. 


CHARLESTON. 

Koontz  z:  Koontz,  ci  a/.  

47      ml 

Submitted  June  8,  1899— Decided  Nov.  18,  1899.  »j-^ 

1.  DKMUHRER^/Vearfinjf  and  Practice.  I  *T 

When  a  demurrer  to  a  declaration  is  overruled,   and  the  order       L 
overruling-  it  shows  the  fact  that  nothing  was  alleged  by  the  de- 
murrant in  favor  of  hi&  demurrer,  and  final  judgment  is  obtaine<l 
by  the  plaintiff  in  the  case,  the  judgrment  will  not  be  reversed  by 
reason  of  any  defect  in  the  declaration,    (p.  33.) 

2.  Rbcord— 5iV/  of  Exceptions. 

A  paper  purporting  to  be  a  bill  of  exceptions  and  copied  into 
the  record  as  such,  will  not  be  regarded  or  treated  by  the  appel- 
late Court  as  a.  part  of  the  record,  unless  the  record  shows  that  it 
was  by  some  order  or  memorandum  entereil  on  the  order  book  of 
the  trial  court,  made  a  part  of  the  record,   (p.  34.) 

Error  to  circuit  court,  Marshall  County, 

Actiun  by  Elizabeth  Koontz  against  E.  W.  Koontz  and  T. 
M.  Powell.  Judgment  for  plaintiff,  and  defendants  bring 
error. 

Affrmed. 

Robert  White,  for  plaintiffs  in  error. 

J.  Howard  Holt,  for  defendant  in  error. 

McWhokter,  Judge: 

Elizabeth  Koontz,  administratrix  of  William  Koontz,  de- 
ceased, brought  her  action  of  assumpsit  in  the  circuit  court 
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of  Marshall  Comity  against  E.  W.  Koontz  and  T.  M.  Pow- 
ell, laying  her  damages  at  four  thousand  dollars.  At  the 
March  term,  1897,  defendants  appeared,  and  demurred  to 
the  plaintiff's  declaration,  and  the  record  shows  that,  no 
cause  being  assigned  therefore,  the  demurrer  was  over- 
ruled by  the  court.  The  defendants  then  filed  in  writing 
the  plea  of  payment,  to  which  plea  plaintiff  replied  gener- 
ally, and  a  jury  was  duly  impaneled  to  try  the  issue,  and 
on  the  26th  day  of  March  the  jury  returned  a  verdict  for 
the  plaintiff,  and  assessed  her  damages  at  two  thousand 
seven  hundred  and  eighty-seven  dollars  and  seventy-nine 
cents.  The  defendants  moved  the  court  to  set  aside  the 
verdict  of  the  jury  and  grant  them  a  new  trial.  On  the  7th 
day  of  April,  the  defendants  filed,  in  support  of  their  said 
motion,  the  affidavits  of  J.  K.  P.  Barker,  E.  W.  Koontz,  T. 
M.  Powell,  and  H.  W.  Hunter,  and  on  the  10th  day  of 
April,  18^7,  the  court  heard  the  arguments  of  counsel  on 
said  motion,  and  overruled  the  same,  to  which  ruling  of  the 
court  the  defendants  objected  and  excepted,  and  the  court 
rendered  judgment  upon  said  verdict;  and  this  is  all  that 
appears  from  the  record.  There  is,  however,  copied  with 
the  record,  and  immediately  following  the  said  judgment 
entered  on  the  verdict,  a  paper  which  purports  to  be  a  bill 
of  exceptions  on  behalf  of  the  defendants,  signed  by  O.  L. 
HoUiday,  special  judge,  but  there  is  no  memorandum  or 
reference  to  the  paper  on  the  record  recognizing  it,  or  fil- 
ing it,  or  making  it  a  part  ot  the  record  Jn  the  case.  There 
is  no  entry  on  the  record  book  in  reference  to  any  bill  of 
exceptions,  or  to  any  bill  of  exceptions  being  prepared,  or 
signed,  or  asked  fur;  and,  under  the  uniform  rulings  of 
this  Court  for  many  years,  said  paper  cannot  be  considered 
in  the  hearing  of  the  case  in  this  Court.  In  Phelfs  v.  Smith, 
16  W.  Va.  522  (Syl.,  point  1) ,  it  is  held:  "When  the  record 
does  not  show  that  a  bill  of  exceptions  had  been  taken,  and 
made  a  part  of  the  record  by  order  of  the  court  below,  the 
appellate  court  will  not  consider  it  a  part  of  the  record, 
and  will  not  look  to  it  for  any  purpose  upon  writ  of  error." 
And  in  Bank  v.  Showacre,  26  W.  Va.  48  (Syl.,  point  4) : 
"A  paper  purporting  to  be  a  bill  of  exceptions,  and  copied 
into  the  record  as  such,  will  not  be  regarded  or  treated  by 
the  appellate  court  as  a  part  of  the  record  unless  the  rec- 
ord shows  that  it  was,  by  some  order  or  memorandum, 
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entered  on  tbe  order  book  of  the  trial  court,  made  a  part  of 
the  record."  In  Sweeney  v.  Baker,  13  W.  Va.  158,  tliere 
was  copied  by  the  clerk  into  the  record  a  certificate  signed 
by  the  judge,  stating  that  a  demurrer  to  the  declaration 
had  been  filed,  and  overruled  by  the  court,  but  that  the 
clerk  had  not  entered  the  filing  of  the  demurrer  on  the  rec- 
ord, and  it  was  held  that  the  certificate  of  the  judge  was  no 
part  of  the  record.  See,  also,  Ramshiirg  v.  Erb-,  16  W.  Va. 
787;  HUleary  v.  Thompson,  11  W.  Va.  113;  Park  v.  Pelro- 
leum,Co.,  25  W.  Va.  108;  Handy  v.  Scott,  26  W.  Va.  710;  Pe- 
g-ram V.  Stori^,  31  W.  Va.  220,  (6  S.  E.  485;)  Winters  v. 
AW/,  31  W.  Va.  450,  (7S.  E.  443).  The  defendants  ap- 
plied for  and  procured  a  writ  of  error,  assigning  numerous 
errors,  all  based  upon  the  rulings  complained  of  and  the 
evidence  in  the  case,  which  should  have  been  brought  here 
by  bill  of  exceptions;  but,  that  not  baviag  been  done,  this 
Court  is  unable  to  see  whether  error  was  committed  to  the 
prejudice  of  defendants  or  not  on  the  errors  assigned. 
There  is  nothing  before  this  Court  in  support  of  the  mo- 
tion for  a  new  trial  except  tbe  four  afBdavits  filed,  and,  id 
tbe  absence  ot  the  proceedings  and  evidence  in  the  case, 
it  is  impossible  to  see  whether  they  are  merely  cumulative, 
or  what  weight  should  be  given  them  on  tbe  hearing  of  the 
motion. 

The  demurrer  to  the  declaration  was  overruled  by  the 
court,  the  court  stating  in  the  order  overruling  the  demur- 
rer the  fact  that  nothing  was  alleged  by  the  demurrants  in 
support  of  their  demurrer;  and  it  does  not  appear  from  the 
record  that  the  defendants  objected  or  excepted 
to  the  rulings  of  the  court  in  overruling  the  demur- 
rer, but  immediately  filed  their  plea  of  payment,  and  en- 
tered upon  the  trial  of  the  issue  thus  made;  and  in  their  pe- 
tition for  writ  of  error  it  is  not  assigned  as  error.  Yet 
plaintiffs  in  error,  in  their  brief,  insist  upon  it  as  error  for 
which  the  judgment  should  be  reversed.  Section  29,  chap- 
ter 125,  Code,  in  the  first  clause  provides  that:  "On  a  de- 
murrer (unless  it  be  to  a  plea  io  abatement,}  tbe  court  shall 
not  regard  any  defect  or  imperfection  in  the  declaration  or 
pleadings,  whether  it  has  heretofore  been  deemed  mts- 
pleadiag  or  insufficient  pleading  or  not,  unless  there  be 
omitted  something  so  essential  to  the  action  or  defense  that 
judgment  according  to  law,  and  the  very  right  of  the  cause         . 
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caanot  be  ^iven."  This  va  iatended  to  direct  the  court  in 
deciding  a  demurrer  when  defects  or  imperfections  in  the 
pleadings  are  pointed  out  by  the  demurrant,  and  means 
that  a  demurrer  shall  not  be  sustained  on  merely  technical 
grounds,  or  mere  want  of  form;  and  the  last  clause  of  said 
section  provides  that:  "If  nothing  be  allei^ed  by  the  de- 
murrant in  support  of  his  demurrer,  the  court,  if  it  over- 
rules the  same,  shall  state  that  fact  in  the  order,  and,  if 
final  judgment  be  obtained  in  the  cause  by  the  party  whose 
pleading  is  demurred  to,  the  same  shall  not  be  reversed  bv 
reason  of  any  defect  in  the  pleading  su  demurred  to." 
The  question  of  demurrer  is  not  before  this  Court  on  ob- 
jection or  exception,  and  the  plain  and  unmistakable  Jan- 
guage  of  the  statute  is  that,  in  case  the  fact  is  stated  in  the 
order  that  nothing  was  alleged  in  support  of  the  demurrer, 
and  the  same  was  overruled,  and  final  judgment,  obtained, 
in  the  cause  by  the  party  whose  pleading  is  demurred  to, 
the  judgment  should  not  be  reversed  by  reason  of  any  de- 
fect in  the  pleading  so  demurred  to.  A  pleading,  when 
presented,  is  presumed  to  be  sufBcient,  and  it  is  the  duty 
of  a  demurrant,  if  he  thinks  it  insufficient,  and  desires  to 
take  advantage  of  it.  at  least  to  call  the  attention  of  the 
court  to  the  defects  or  imperfections  in  such  pleading;  and, 
unless  he  does  so,  the  court  is  authorized,  under  the  stat- 
ute, to  make  such  failure  to  appear  upon  the  record,  and 
when  it  is  made  to  so  appear  the  action  of  the  court  in  over- 
ruling the  demurrer  is  conclusive  as  to  him.  The  judg- 
ment of  the  circuit  court  complained  of  is  affirmed. 

Affirmed. 
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Whipkev  v.  Nicholas  et  at.  *»  tei 

*T    as 

Submitted  June  22,  1899— Decided  Nov.  18,  1899.  ^^^% 

1.     Appeal  and  'ERKOs^Evideitcf.  .    —  ■, 

All  assi^ments  of  error   founded  on  doubtful  and  conflicting    I  W  T; 
questions  of  evidence  will  be  disregarded  or  overruled  by  this     I47 

Court  unless  it  is  plainly    manifest   that   the   circuit   court   has     ^ * 

erred  against  the  true  preponderance  of  the  evidence,     (p.  36.) 
3,      Special  Zvoct.— Qualifications. 

A  litigant    who  without   objection  joins    in  the   selection  of  a 
Mpecial  judge  to  hear  and  determine  his  case  will  not  be  permit- 
ted to  raise  mere  technical  objections  to  the  selection  and  qualifi- 
cation of  such  judge  after  he  has  decided  against  such   litigant. 
(p.  37.) 
Appeal  from  circuit  court,  Calhoun  County. 
Bill  by  James  E.  Whipkey  against  George  W.  Nicholas 
and  otbers.     Decree  for  plaintiff.     Defendants  appeal. 
Affirmed. 

Robinson  &  Pierpoint  and  J.  W.  Fidler,  for  appellant. 
Linn  &  Hamilton,  for  appellee. 

Dent,  President: 

At  March  rules,  1897,  Calhoun  County.  James  E.  Whip- 
key filed  his  bill  in  chancery  againstG.  W.  Nicbolas,allegiag 
that  by  a  certain  contract  in  writing,  bearing  date  the  15th 
dar  of  December,  1890,  the  defendant  sold  him  a  certain 
tract  of  land,  supposed  to  contain  one  hundred  and  sixteen 
and  one-balf  acres,  at  nine  dollars  and  twenty-five  cents 
per  acre,  and  agreed  that  a  survey  should  be  thereafter 
made,  and  if  there  proved  to  be  a  deficiency  the  amount 
was  to  be  ascertained  and  deducted  from  the  unpaid  pur- 
chase money,  and  if  there  was  a  surplus  the  amount  was  to 
be  added  to  the  purchase  price;  that  afterwards  a  deed 
had  been  executed  by  the  defendant  for  the  land,  still  with 
the  same  understanding;  that  plaintiff  had  about  paid  the 
purchase  money,  and  had  a  survey   made,  which  showed 

L:,j,i..dbiCiOO^Ie 


36  Whipkey  r.  Nicholas.  14" 

that  the  tract  only  contained  eighty-seven  and  five-eighths 
acres,  and  on  this  basis  he  owed  the  defendant  less  than 
sixteen  dollars,  which  be  tendered  the  defendant,  and  de- 
manded his  notes,  and  a  release  of  lien,  which  defendant 
refused;  and  he  prayed  foe  such  relief  as  he  was  entitled 
to  in  the  premises.  Defendant  answered,  admitting  the 
contract,  but  claimed  at  the  time  the  deed  was  made  the 
old  contract  was  mutually  abrogated,  and  they,  orally 
agreed  that  the  sale  should  be  considered  in  gross,  and  not 
by  the  acre.  Defendant  also  demurred  to  the  bill  for  the 
reason  that  the  contract  was  that  the  deed  was  to  be  made 
to  Mary  L.  Whipkey  and  her  hei^-s  by  said  James  E.  Whip- 
kev,  and  be  insists  tbat  the  said  Mary  L.  Whipkey  and  her 
heirs  should  be  parties  plaintiff.  This  suit  does  not  affect 
the  title  to  the  property,  but  is  only  a  question  of  the  re- 
duction of  the  purchase  money,  in  which  said  James  E. 
Whipkey  alone  is  interested.  The  demurrer  was  properly 
overruled. 

The  court  below,  on  a  hearing  of  the  case,  granted  the 
relief  prayed  by  the  plaintiff,  and  from  this  decree  defend- 
'  ant  Nicholas  appeals  and  relies  on  twelve  different  assign- 
ments of  error,  the  first  of  which  has  been  disposed  of, — 
being  the  question  raised  by  the  demurrer.  The  next  six 
relates  to  the  action  of  the  circuit  court  on  the  merits,  and 
are  to  the  effect  that  the  finding  of  the  court  was  contrary 
to  the  prepondenance  of  the  evidence,  which  is  to  some  ex- 
tent conflicting.  It  is  useless  lo  repeat  it  all  here.  The 
appellant  insists  that  the  court  erred  in  abating  the  pur- 
chase money  and  cancelling  the  notes,  without  allowing  the 
appellant  the  privilege  of  rescinding  the  sale  and  refunding 
the  purchase  mouey,  according  to  the  holding  in  the  case 
of  P,ttU\-  Boivmaii,  37  W.  Va.  715.  (17  S.  E.  210).  This 
was  because  there  was  an  express  agreement  between  the 
parties  that  in  c.ise  there  was  a  deficiency  it  should  be  as- 
certained, and  deducted  from  the  purchase  price.  Pratt 
V.  Boii'maii  only  applies  where  ihere  is  no  such  agreement. 
Appellant  Sitvs  the  agreement  u'&s  abrogated.  The  court, 
from  the  evidence,  reached  a  conirary  conclusion;  and, 
while  there  might  be  grave  doubts  as  to  whether  such  con- 
clusion was  right,  yet  this  Court  will  not  disturb  it,  unless 
contrary  to  the  plain  preponderance  of  the  evidence. 
Spvrg'm  V.  Spurght,  47  W.  Va.  .18.  C34  S.  E.  7S0(;  Toke  v. 
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Shay,  47  W.  Va.,  40  (234  S.  E.  748) ;  Filzf^erald  v.  WhidmiU 
Co.,  42  W.  Va.  570,  (26  S.  E.  315) ;  Richardson  v.  Raiphsnv 
der,  40  W.  Va.  15,  <20  S.  E.  854) :  Smith  v.  Toke,  27  W.  Va. 
639;  Barhtiv.  Cleavenger,  35  W.Va.  720,  (14  S.  E.  273). 
This  Court  is  unable  to  say  that  the  holdingf  of  the  circuit 
court  was  plainly  wrong  as  to  this  question,  and  any  of  the 
others  presented,  which  depend  on  a  preponderance  of  the 
evidence,  such  as  that  the  sale  was  by  the  acre,  and  not  in 
gross;  that  the  plat  and  report  of  S.  P.  Bell  furnished  the 
proper  basis  for  the  determination  of  the  amount  of  the 
land;  and  that  there  was  only  sixteen  dollars  due  the  ap- 
pellant. This  rule  is  too  well  established  to  be  disregarded 
now,  sustained  as  it  is  by  both  reason  and  authority. 

The  eleventh  assignment  of  error  relates  to  the  question 
of  tender  before  suit  brought.  The  tender  seems  to  be 
fully  sustained  by  the  evidence,  and  this  assignment  ap- 
pears to  have  been  abandoned  in  the  argument. 

The  other  four  assignments  relate  to  the  selection,  qual- 
ification, and  constitutionality  of  the  special  judge.  The 
constitutional  question  is  settled  in  the  case  of  State  v. 
Williams,  14  W.  Va.  851.  An  examination  of  the  record 
reveals  the  fact  that  the  appellant  agreed  in  writing  that 
K.  M.  Bennett  should  act  as  special  judge  in  the  case. 
He  is  therefore  bound  thereby,  and  cannot  take  any  excep- 
tion thereto  that  he  might  have  otherwise  taken.  Any 
error  committed  therein  is  not  to  his  prejudice.  The  de- 
cree of  the  circuit  court  is  affirmed. 

Affirmed. 
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Spurgin  i-.  Spubgin. 

Submitted  June  14.  1899— Decided  Nov.  18,  1899. 
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I   J^  ^  Unless  plainly  erroneous,  the  decrees  of  the  c 


it  be  disturbed,     (p.  33.) 
Ml      MS 

47      ^  Appeal  from  circuit  conrt,  Preston  County. 

C *^^  Bill  by  Lucian  Spnrgin  against  Jesse  Spurgin.     Decree 

for  plaintiff,  and  defendant  appeals. 

A^rwcd. 
P.  J.  Cbogan  and  Nell  J.  Fortney,  for  appellant. 
W.  G.  WoRLEY  and  C.  P.  Girahd,  for  appellee. 

Dknt,  President: 

Lucian  Spurgin  filed  hl^  bill  in  the  circuit  court  of  Pres- 
ton Count}' against  his  father,  Jesse  Spurgin,  claiming  that 
about  the  year  1882,  the  time  of  plaintiff's  marriage,  his 
father,  in  consideration  of  love  and  affection,  and  services 
rendered  since  he  became  of  age,  to  wit,  the  30tb  of  June, 
1875,  agreed  to  give  him  that  portion  of  the  home  farm 
which  lies  between  the  Brandondville  road,  on  the  north, 
and  Ami  Mover's  farm,  on  the  south,  and  between  the 
Hazelton  and  Glade  Farms  road,  on  the  east,  and  a  private 
road  leading  from  J.  J.  Moyer's,  on  the  west,  containing 
about  one  hundred  and  seventy-five  acres;  that  with  the 
aid  of  his  father  he  built  thereon  a  house  worth  about  one 
thousand  dollars,  and  immediately  moved  thereon  and  took 
possession  of  such  land;  that  he  put  many  improvements 
thereon,  such  as  building  a  barn,  corncribs,  wagon  sheds, 
summer  kitchen,  planting  an  orchard,  and  otherwise  im- 
proving the  land  as  a  farm;  that  he  continued  to  live  thereon 
and  make  these  improvements  from  the  year  1882  up  until 
the  year  1893,  when  he  removed  toUniontown,  Pa.,  for, the 
purpose  of  carrying  on  the  butcher  business,  renting  his 
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farm  in  the  meantime  to  Mrs.  Martha  F.  Smith.  During 
all  these  years  bis  father  never  disputed  his  right  to  the 
land,  but  constantly  admitted  it,  and  promised  to  make  a 
deed  for  it.  It  is  shown  in  evidence  that  in  the  meantime 
his  mother  died,  and  his  father,  who  is  now  more  than 
three  score  and  ten,  married  his  hired  Rirl.  By  bis  first 
wife  his  father  had  three  children, — two  daughters  and  one 
son,  the  plaintiff.  He  now  has  a  son  by  this  second  wife, 
and  to  the  son  and  mother  he  has  deeded  the  residue  of  the 
home  farm, — about  three  hundred  acres, — and  all  bis  per- 
sonal property.  The  father  answered,  controverting  the 
material  allegations  of  the  bill.  Numerous  depositions 
were  taken  by  both  parties,  and  the  evidence  is  highly  con- 
tradictory and  confiicttng.  The  father,  in  bis  testimony, 
denies  everything  except  that  his  son  continued  to  live  with 
him  from  the  time  when  he  was  twenty-one  in  1875,  until 
1882,  when  he  married.  Then  he  built  him  a  house  on  that 
portion  of  the  farm  in  controversy,  and  permitted  him  to 
use  the  farm,  up  until  he  moved  away,  in  1893,  when  he 
(the  father)  claims  to  have  rented  it  to  Mrs.  Smith.  He 
contradicts,  and  is  contradicted  by,  numerous  witnesses, 
The  circumstances  are  strongly  in  favor  of  the  plaintiff's 
pretentions.  Still,  the  case  is  not  free  from  grave  and 
serious  doubt.  A  father  has  no  right  to  raise  hopes  in  the 
breast  of  a  son,  and  thus  secure  his  services  for  almost  a 
score  of  years  after  his  majority, — the  very  cream  of  bis 
manhood,— and  then  cast  him  off  without  recompense  be- 
cause be  (the  father)  has  taken  unto  himself  a  new  wife, 
with  the  expectancy  of  new  heirs.  While  children  should 
reverence  their  parents,  parents  should  deal  justly  with 
their  children.  Plalc  v.  Durst,  42  W.  Va.  63,  (24*  S.  E. 
580) .  It  is  the  settled  law  in  this  State  "that  a  gift  of  land, 
based  on  meritorious  consideration,  by  reason  of  which  the 
donee  has  been  induced  to  make  valuable  improvements 
will  be  enforced  inequity  by  conveyance  of  the  legal  title," 
Crim  V.  Eni^land,  46  W.  Va.  480,  (33  S.  E.  310).  It  has 
also  been  well  settled  that  in  doubtful  cases  the  decree  o 
the  circuit  court  will  prevail,  as  this  Court  never  makes  a 
"last  guess,"  nor  disturbes  the  decrees  of  the  lower  court 
unless  plainly  erroneous.  Toke  v.  Shay,  47  W.  Va.  40,  (34 
S.  E.  748) .  The  court  is  unable  to  arrive  at  the  conclusion 
in  this  case  that  the  decree  compi 


nplained  of  is  plainly  errone-        . 
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ous,  and  therefore  it  must  stand.  The  same  priaciple  ap- 
plies to  the  motion  for  security  for  costs.  The  objection 
to  the  insufficiency  of  the  description  of  the  land  is  fully 
met  in  the  case  of  Crrm  v.  England,  cited.  For  the  fore- 
going reasons,  the  deree  is  affirmed. 

AJirmed. 


CHARLESTON 

Yoke  el  al.y  v.  Shay  et  al. 

Submitted  June  19,  1899— Decided  Nov.  18,  1899. 

Appf.al  akd  Ersqr. 

A  decree  of  a.  circuit  court  founded  on   conflicting-  and  coi 
dictory  testimony  will  not  be  disturbed  unless  plainly 

(p.   44  J 

Appeal  from    circuit    court,    Tyler  County. 

Action  by  A,  J,  Yoke  and  others.  Judgment  for  plain- 
tiffs.    Defendants  appeal. 

Affirmed. 

Hall  &  Hall  and  Hubbard  &  Hubbard,  for  appellants. 

RoBT.  McEldowney,  T.  p.  Jacobs,  V.  B.  Archf:r,  and 
Erskine  &  Allison,  for  appellees. 

Dent,  President; 

The  case  of  A.  J.  Yoke  and  others  against  J.  W.  Shay  and 
others,  from  the  circuit  court  of  Tyler  County,  involves 
the  construction  of  the  following  lease,  which  is  copied 
here  because  of  its  singular  character:     "Agreement  made 

and  entered  into  the day  of  March,  A.  D.,  189 — ,  bj 

and  between  Homer  L.  Bowser  and  Marietta  Bowser,  his 
wife,  of  first  part,  county  of  Tyler,  and  state  of  West  Vir- 
ginia, part—  of  the  first   part,  and   W.  J,  Steele  and  John 
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Mathews,  party  of  second  part,  witnessetb,  that  the  said 
partii:s  of  the  first  part,   for  and  in   consideration  of  the 

sum  of  one  dollar  to in  hand  well  and  truly  paid  by  the 

said  party  of  the  second  part,  the  receipt  of  which  is  here- 
by acknowledged,  and  of  the  covenants  and  agreements 
hereinafter  contained  on  the  part  of  the  said  party  of  the 
second  part,  to  be  paid,  kept  and  performed,  ha —  granted, 
demised,  leased,  and  let,  and  by  these  presents  do  grant, 
demise,  lease,  and  let,  unto  the  said  party  of  the  second 
part,  his  heirs,  executors,  administrators,  or  assigns,  for 
the  sole  and  only  purpose  of  mining  and  operating  for  oil 
and  gas,  and  of  laying  pipe  lines  and  of  building  tanks,  sta- 
tions, and  structures  thereon  to  take  care  of  the  said  pro- 
dircts,  all  that  certain  tract  of  land  situate  in  Ellsworth 
district,  Tyler  county,  and  state  of  West  Virginia,  on  the 

waters  of ,  bounded  substantially  as  follows:     On  the 

north  by  lands  of  Briggs  &  Dundee  &  Leonard  Roberts, 
on  the  east  by  lands  of  C.  C.  Fluharty,  on  the  south  by 
lands  of  John  Wetzel  and  John  Devaui,  onthe  west  by  lands 
of  N.  C.  Fluharty   and  Joe   Mercer,  containing  forty  (40) 

acres,  more  or  less;  reserving,   however,   therefrom 

acres  around  the  buildings,  on  which  no  well  shall  be 
drilled  by  either  party  except  by  mutual  consent.  It  is 
agreed  that  this  lease  shall  remain  in  force  for  the  term  of 
five  (S)  years  from  this  date,  and  as  much  longer  as  the 
rent  for  failure  to  commence  operations  is  paid,  and  as  long 
after  the  commencement  of  operations  as  said  premises  are 
operated  for  the  production  of  oil  or  gas.  In  consideration 
of  the  premises,  the  said  party  of  the  second  part  coven- 
ants and  agrees:  Ist,  to  deliver  in  the  pipe  lines  to  the 
credit  of  the  first  parties,  their  heirs  or  assigns,  free  of 
cost,  the  equal  }i  (one-eighth)  of  all  oil  produced,  and 
saved  from  the  leased  premises;  and,  2nd,  to  pay  three 
hundred  dollars  per  year  for  the  gas  from  each  and  every 
gas  well  drilled  on  said  premises,  the  product  from  which 
is  marketed  and  used  off  the  premises, — said  payment  to 
be  made  on  each  well  within  sixty  days  after  commencing 
to  use  the  gas  therefrom  as  aforesaid,  and  to  be  paid  yearly 
thereafter.  While  the  gas  from  said  well  is  soused,  it's 
agreed  that  said  second  party  is  to  have  gas  free  for  oper- 
ating three  farms  leased  by  second  party  at  this  date. 
First  party  is  to  have  gas  free  for  bouse  purposes.    Second 
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party  covenants  and  agrees  to  locate  all  wells  so  as  to  in- 
terfere as  little  as  possible  with  the  cultivated  portions  of 
the  farm,  and  pay  all  damages  to  growing  crops  by  reason 
of  operations:  provided,  however,  that  this  lease  shall  be- 
come null  and  void,  and  all  rights  hereunder  shall  cease  and 
determine,  unless  a  well  shall  be  completed  on  the  said 
premises  within  —  from  the  date  thereof,  or  unless  the 
lessee  shall  pay  at  the  rate  of  ten  dollars  (SIO.OO)  per 
month  in  advance  for  each  additional  month  such  comple- 
tion is  delayed,  from  the  time  above  mentioned  for  the  com- 
pletion of  such  well  until  a  well  is  completed.  Such  pav* 
ments  may  be  made  direct  to  the  lessor,  or  deposited  to  his 
credit  in  Tyler  County  Bank,  at  Sistersville.  A  failure  to 
operate  said  lease  after  said  well  is  completed,  or  pay  said 
rentals,  for  more  than  30  thirty  days,  shall  render  this 
lease  null  and  void,  and  all  rights  of  the  second  party  shall 
cease.  There  is  no  rental  paid  on  this  lease,  or  while  drill- 
ing or  operating  said  lease.  It  is  agreed  that  second  party 
shall  have  the  privilege  of  using  sufficient  water  from  the 
premises  to  run  all  ni;cessary  machinery,  and  at  any  time 
to  remove  all  machinery  and  fixtures  placed  on  said  prem- 
ises, and,  further,  shall  have  the  rig'ht  at  any  time  to  sur- 
render this  lease  to  first  part — for  cancellation,  after  which 
all  payments  and  liabilities  to  accrue  under  and  by  virtue 
of  its  terms  shall  cease  and  determine,  and  this  lease  shall 
become  absolutely  null  and  void.  Witness  the  following 
signatures  and  seals:  Homer  L.  Bowser,  [Seal.]  Mar- 
rietta  Bowser.  [Seal.]  W.  J.  Steele.  [Seal.]  John  Math- 
ews.    LSeal.] 

"State  of  West  Virginia,  County  of  Tyler— ss:  I,  W.  E. 
Van  Camp,  a  notary  public  of  said  county,  do  certify  that 
Homer  L.  Bowser  and  Marrietta  Bowser,  his  wife,  whose 
names  signed  to  the  writing  above,  bearing  date  the  9th 
day  of  March,  IS'JT,  has  this  day  acknowledged  the  same 
before  me  in  my  said  county.  Given  under  my  hand  this 
the  9th  dav  of  March,  1897.  W.  E.  Van  Camp.  Notary 
Public." 

The  plaintiffs  claimed  that  they  had  fully  complied  with 
this  lease,  by  a  due  payment  of  the  rents  provided  for 
therein,  while  the  defendants'  lessor  claims  they  had  for- 
feited by  failure  to  pay  rents,  and  released  the  premises, 
The  circuit  court  sustained  the  contention  of  the  plaintiffs, 
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and  perpetually  enjoined  all  operators  uader  the  second 
lease.     The  defendants  appeal. 

Under  the  lease  the  plaintiffs  begaa  paying  their  rentals 
forty-one  days  after  its  delivery,  by  deposit  to  the  credit 
of  the  lessor  in  the  Tyler  County  Bank,  in  Sistersville,  ac- 
cording to  the  provisions  of  the  lease.  The  lessor  insists 
that  the  payment  of  rentals  should  have  commenced  with- 
in thirty  days.  While  there  are  some  other  minor  questions 
urged,  this  is  the  only  one  presented  worthy  of  the  consid- 
eration of  the  Court.  Counsel  attempt  to  object  to  the 
manner  of  deposit,  because  of  the  way  in  which  the  bank 
kept  its  books.  With  this  the  plaintiff  has  nothing  to  do. 
The  lessor  in  the  lease  designated  the  bank  as  the  proper 
depository,  and  all  the  plaintiff  was  required  to  do  was  to 
make  the  deposit  and  leave  the  payment  to  the  bank  as  it 
saw  fit.  The  certificate  of  deposit  was  proper  as  evidence 
thereof,  and  counsel's  objection  thereto  is  frivolous. 

This  lease  was  written  bv  the  lessor  himself.  Hence 
the  reasons  given  in  Bettman  v.  Harness,  42  W.  Va.  433, 
(26  S.E  .  271) .  (36  L.  R.  A.  566) ,  why  an  oil  lease  should  be 
construed  most  strongly  against  a  lessee,  does  not  apply 
in  this  case,  but  the  construction  should  be  to  the  contrary. 
It  shows  on  its  face  that  it  is  not  strictly  a  lease  to  search 
for  and  produce  oil,  but  a  lease  to  obtain  rent.  It  provides 
that  "this  lease  »hall  remain  in  force  for  the  terra  of  five 
years  from  this  date,  and  as  much  longer  as  the  rent  for 
failure  to  commence  operations  is  paid."  By  the  payment 
of  the  rent  the  lease  is  to  be  continued  indefinitely,  though 
no  effort  is  made  to  find  oil  or  gas.  The  primary  object  is 
rent,  not  oil  or  gas.  This  provision  is  in  the  granting  part 
of  the  lease.  Afterwards  it  is  provided:  "However,  that 
this  lease  shall  become  null  and  void,  and  all  rights  there- 
under shall  cease  and  determine,  unless  a  well  shall  be 
completed  on  the  said  premises  within  — — from  that  date 
thereof,  or  unless  the  lessee  shall  pay  at  the  rate  of  ten 
dollars  (StO.OO)  per  month  in  advance  for  each  additional 
month  such  completion  is  delayed."  This  provision  was 
undoubtedly  intended  to  fix  a  period  for  the  beginning  of 
the  payment  of  rent,  and  not  that  the  parties  had  any  idea 
a  well  would  be  completed  within  the  period.  The  two 
other  leases  exhibited  as  made  at  the  same  time  with  the 
lease  in  controversy  provide  that  a  well  shall  be  commenced 
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withia  thirty  days,  or  the  pavment  of  rentals  begun.  To 
require  the  commencement  of  a  well  within  thirty  days  is 
not  unreasonable,  but  to  require  the  completion  of  a  well  in 
such  time  is  unreasonable,  unless,  in  deference  to,  Cushwa 
V.  Association,  45  W.  Va.  490,  (32  S.  E.  259).  it  is  held  that 
"completion"  means  commencement.  The  wording  of 
these  leases  in  this  respect  is  rather  against  than  in  favor 
of  the  lessor's  pretention.  They  are  oil  leases,  wbile  bis  is 
distinctly  a  rent  lease.  His  lease  shows  tbat  be  was  after 
rent  and  not  royalties.  It  was  natural  for  him  to  want  tbe 
rent  to  begin  at  once, — hence  the  blanks  in  the  lease, — 
while  tbe  lessees  would  want  as  long  time  as  possible  to  be- 
gin paying.  Tbe  lessor  says  it  was  to  be  thirty  days;  the 
lessees,  ninety.  If  thirty,  why  the  blanks?  The  lessor 
wrote  the  contract.  Why,  if  the  time  was  su  definite,  did 
he  not  fill  it  in  betore  signing?  This  question  depends 
wholly  upon  contradictory  testimony,  and  it  is  the  estab- 
lished rule  of  this  Court,  in  cases  of  doubt,  not  to  disturb 
the  decree  of  tbe  circuit  court.  It  is  impossible  to  say 
tbat  a  wrong  conclusion  was  plainl)' reached.  Under  the 
holding  of  this  Court  in  tbe  case  of  Richardson  v.  Ralph- 
snyder,  40  W.  Va.  15,  (20  S.  E.  854),  this  appeal  is  without 
possible  justification,  and  tbe  decree  is  therefore  afBi-med. 
Affirmed. 
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submitted  June  14,  1899— Decided  Nov.  18,  1899. 

J.     JuDCMBNT — Injunction— Judgmeat  Credtlor. 

The  mere  insolvency  of  a  judgment  creditor  will  not,  of  itself, 
justify  an  injunction  against  the  enforcement  of  a  judgment  at 
law,  in  order  to  let  in  a  set -off  which  might  have  been  pleaded  at 
law  atthe  time  such  judgment  was  recovered,     (p.  49.) 

2,  ^v.i~Ov¥— Equitable  Relic/. 

When  u  party  has  been  summoned  to  answer  an  action  at  law 
for  the  recovery  of  money  and  allows  judgment  by  default  to  go 
againft  him.  although  at  the  time  of  such  recovery  he  had  jodg- 
menta  against  the  plaintiff  which  he  might  have  pleaded  as  a  set- 
off, he  cannot,  on  the  ground  that  he  mistook  the  time  at  which 
the  case  was  to  be  tried,  combined  with  the  fact  of  the  Insolvency 
of  the  plaintiff,  come  into  equity  to  obtain  the  benefit  of  such 
set-off.      (p.  491 

3.  ^r.T~Ovv  —Judgment—  Pleading. 

A  party  is  not  compelled  to  plead  a.  set-off  in  such  an  action, 
and  if  judgment  is  obtained  against  him,  and  he  holds  judgments 
against  the  plaintiff,  he  may,  on  motion  in  a  court  of  law  after 
notice,  have  hlsjudgment  setoff  againstthe  plaintiff's  judgment. 
(p.  49.  t 

Appeal  from  circuit  court,  Preston  County. 

Bill  by  Harrison  Zinn-and  others  against  M.  W.  Dawson 
and  Lloyd  C.  Shaffer.  Decree  for  plaintiffs.  Defendants 
appeal. 

Reversed. 

P.  J.  Ckogan,  for  appellants. 

James  A.  Brown  and  John  W.  Mason,  for  appellees. 

English,  Judc.e: 

Harrison  Zinn,  Lorenzo  M.  Zinn,  Milford  C.  Gibson,  and 
T.  F.  Lanbam  filed  tbeir  bill  in  the  circuit  court  of  Preston 
County  against  M.  W.  Dawson  and  Lloyd  C.  Shaffer,  sheriff 
of  said  county,  praying  an  injunction  to  restrain  said 
Shaffer  and  Dawson  from  collecting  certain  executions  set 
forth  and  described   in  their  bill  in  favor  of  said  Dawson. 
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It  appeal's  from  the  pleadings  in  this  cause  that  the  defend- 
ant Dawson,  at  the  March  term,  1897,  of  said  court,  ob- 
tained a  judgment  by  default  against  the  plaintiffs  Harri- 
son Zian  and  Lorenzo  M.  Zinn  for  seventy-nine  dollars  and 
fortv-five  cents,  and  a  judgment  against  the  plaintiffs  Har- 
rison Zinn,  M.  C.  Gibson,  and  T.  F.  Lanham  for  one  hun- 
dred and  one  dollars  and  forty-one  cents,  and  twenty-four 
dollars  and  sixty-five  cents  costs,  and  that  executions  were 
issued  and  levied  on  both  of  said  judgments;  that  the  plain- 
tiffs obtained  an  injunction  restraining  Dawson  from  col- 
lecting his  said  judgments,  or  either  of  thi^m.  alleging  that 
Dawson  was  insolvent,  and  claiming  that  the  plaintiffs  Zinn 
and  Gibson  were  the  owners, by  assignment,  of  three  judg- 
ments upon  which  executions  had  been  issued,  then  in  the 
hands  of  the  officers,  which  judgments  were  against  said 
Dawson;  praying  that  their  judgments  might  be  setoff 
against  the  judgments  of  Dawson,  and  alleging  that  they 
would  have  been  tiled  and  pleaded  as  an  offset  at  the  time 
said  judgments  were  obtained  by  Dawson  but  for  the  fact 
that  they  mistook  the  time  when  the  matters  upon  which 
said  judgments  are  founded  were  to  be  passed  upon  and 
decided  on  the  law  side  of  the  court.  An  iujuactidn  was 
granted  as  prayed  for,  and  an  amended  bill  filed,  in  which 
the  plaintiffs,  among  other  things,  alleged  that  they  had 
asked  tbc  sheriff  to  balance  the  said  executions,  which  he 
declined  to  do.  The  defendant  Dawson  demurred  to  the 
plaintiffs'  bills,  and  filed  his  answer  thereto,  denying  every 
material  allegation,  and  the  plaintiffs  filed  a  special  replica- 
tion. On  September  H,  1897,  said  demurrer  was  over- 
ruled, and  the  motion  to  dissolve  the  injunction  also  over- 
ruled, the  court  holding  that  the  plaintiffs  were  entitled  to 
have  their  executions  set  off  and  balanced  against  the  ex- 
ecutions in  favor  of  the  defendants,  and  referred  the  case 
to  a  commissioner,  who  made  report,  which  was  excepted 
to  by  the  defendants.  In  the  final  decree  the  court  con- 
firmed the  commissioner's  report,  balanced  and  set  off  the 
plaintiff's  executions  against  the  defendants,  and  also  de- 
ducted the  costs  of  this  chancery  suit  from  the  defendants' 
judgments,  and  found  a  balance  of  fourteen  dollars  and 
seven  cents  due  Dawson,  for  which  execution  was  directed 
to  issue  in  bis  favor.  From  this  decree  said  Dawson  ob- 
tained this  appeal. 
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Can  we  sustain  the  action  of  the  court  in  overruling  tbe 
defendants'  demurrer  to  the  plaintiffs'  bill  and  amended 
bill?  Looking  at  the  case  thereby  presented,  were  tbe  de- 
fendants entitled  to  the  relief  prayed  for  in  a  court  of 
equity?  One  of  the  grounds  relied  on  by  the  plaintiffs  in 
support  of  their  prayer  for  an  injunction  and  general  relief 
is  that  the  defendant  Dawson  is  notoriously  insolvent,  and 
that  he  intended  to  schedule  against  tbe  executions  then  in 
the  hands  of  the  sheriff  in  their  favor.  This  question  was 
presented  to  this  Court  in  the  case  of  Sayre's  Adm'r  v. 
Harpold,  33  W.  Va.  553,  (11  S.  E.  16),  where  it  was  held 
that  "the  mere  insolvency  of  a  judgment  creditor  will  not, 
of  itself,  justify  an  injunction  against  the  enforcement  of  a 
judgment  at  law,  in  order  to  let  in  a  set-off  which  might 
have  been  pleaded  at  law  at  the  time  such  judgmeai  was 
recovered."  The  plaintiffs  in  this  case  seek  to  excuse 
themselves  for  their  failure  to  make  their  defense  at  law 
by  filing  and  proving  their  set-off  by  alleging  that  they 
were  mistaken  as  to  the  time  wbeu  the  matters  upon  which 
said  Dawson's  judgments  are  founded  were  passed  upon 
by  the  circuit  court  on  the  common-law  side.  This  fact, 
however,  would  not  confer  jurisdiction  on  a  court  of  equity, 
as  will  he  seen  by  reference  to  the  case  of  Shields  v.  Mc- 
Clung,  6  W.  Va.  79, — a  case  in  which  Haymund,  president 
reviews  tbe  authorities  bearing  upon  the  point,  and  holds 
that  "a  party  to  whom  a  day  and  opportunity  have  been  al- 
lowed to  make  his  defense  against  a  demand  set  up  against 
him  iu  a  court  of  law,  but  who  has  wholly  failed  to  avail 
himself  of  them,  will  not  be  entertained  in  a  court  of  chan- 
cery on  a  bill  seeking  relief  against  the  judgment  which 
has  been  rendered  against  him  in  consequence  of  his  de- 
fault, upon  grounds  which  might  have  been  successfully 
taken  in  the  court  of  law,  unless  some  reason,  founded  in 
fraud,  accident,  surprise,  or  some  adventitious  circum- 
stances beyond  the  control  of  the  party,  be  shown  why  the 
defense  was  not  made  in  that  court."  The  excuse  offered 
in  that  case  for  failure  to  make  tbe  defense  at  law  was  that 
the  suit  was  brought  in  Greenbrier  County;  that  the  de- 
fendant resided  in  Kanawha  County,  and  as  soon  as  he  was 
served  with  process  he  sought  by  letter  to  employ  an  attor- 
ney to  defend  his  case,  and  thought  he  had  done  so,  but 
was  under  a  misapprehension  as  to  the  term  at  which  the 

c,„„..>  Google 


48  ZiNN  V.  Dawson.  t47 

case  would  be  called  for  trial,  and  the  attorney  be  bad 
spoken  to,  not  understanding'  tbat  he  had  been  definitely 
retained,  failed  to  apptar  and  make  defense,  and  judgment 
was  rendered  against  him.  On  this  state  of  facts,  this 
Court  held  the  defendant  was  not  entitled  to  equitable  re- 
lief. To  the  same  effect,  see  Knapp  v.  Snyder,  15  W.  Va. 
454;  Afford  \-.  Moore's  Adm'r,  Id.  .597;  .V/ccm  v.  Rucirr,  10 
Gratt.  .';06.  See  also,  Hudson  i".  A7/»/c  9  Gratt.  379,  where 
it  was  held  (first  point  of  syllabus) :  "In  an  action  at  law, 
the  defendant  is  prevented  by  unavoidable  accident  from 
setting  up  offsets  which  be  held  against  the  plaintiff,  these 
offsets  being  in  no  way  connected  with  the  debt  sued  upon. 
He  has,  however,  a  plain  remedy  at  law  for  the  recovery  of 
bis  claims.  Held,  he  is  not  entitled  to  enjoin  the  judgment, 
and  set  up  his  offsets  against  it,  but  must  pursue  his  rem- 
edy at  law  for  their  recovery."  In  tbat  case  Hudson  bad 
employed  counsel  to  make  his  defense,  and  was  taken  sud- 
denly ill  while  in  the  town  in  which  the  court  house  was  lo- 
cated, and  could  not  for  that  reason  appear,  and  yet  this 
state  of  facts  was  not  considered  suflicient  to  allow  him  to 
go  into  equity  for  relief.  The  case  of  Faulkner's  Adm'x  v. 
Harwood,  6  Kand.  (Va.)  125,  is  quoted  with  approval  by 
Lee,  J,,  in  Slack  v.  Wood,  9  Gratt,  43.  In  the  first  named 
case  it  was  held  that,  "after  a  trial  at  law,  a  court  of  equity 
will  not  grant  a  new  trial  merely  because  injustice  has  been 
done,  but  the  party  applying  for  the  new  trial  must  show 
that  he  has  done  everything  that  could  be  reasonably  ex- 
pected from  him  to  obtain  relief  at  law."  In  the  case  at 
bar  the  appellees  had  been  summoned,  and  were  in  court, 
and  should  have  informed  themselves  as  to  the  time  the 
case  would  be  heard,  and  their  failure  to  do  so  affords  no 
valid  excuse  for  omitting  to  put  in  their  defense  at  law. 
That  one  judgment  may  be  set  off  against  another,  and  the 
larger  one  discharged  pro  tanio,  see  Skinie  v.  Si»inwHs,36 
Ga.  402;  also  Scott  \.  Rivers,  \  Stew.  &  P.  24,  where  it  was 
held  that  "courts  of  law,  in  the  exercise  of  legitimate  and 
incidental  powers,  have  authority  to  authorize  the  set-off  of 
one  judgment  against  another,  existing  between  the  same 
parties  in  the  same  court."  The  practice  in  this  matter 
of  setting  off  judgments  is  indica  cd  in  2  Freera.  Judgm.  S 
467,  where  it  is  said:  "The  satisfaction  of  a  judgment  may 
be  wholly  or  partly  produced  by  co.npelling  the  judgment 
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creditor  to  accept  in  paymeDt  a  judgment  against  him  in 
favor  of  the  judgment  debtor,  or  in  other  words,  by  setting 
off  one  judgment  against  another.  This  is  usually  brought 
about  by  a  motion  in  behalf  of  the  party  who  desires  to 
have  his  judgment  credited  upon,  or  set  off  against  a  judg- 
ment against  him.  The  court,  in  a  proper  case,  will  grant 
the  motion.  Its  powers  to  do  this  cannot  be  traced  to  any 
particular  statute,  and  exists  only  in  virtue  of  its  general 
equitable  authority  over  its  officers  aud  suitors," — citing 
numerous  authorities.  See,  also,  Wat.  Set-Off,  §g  345,  346. 
Now,  even  if  the  plaintiffs  were  honestly  mistaken  as  to 
the  time  when  the  action  at  law  against  them  was  to  be 
heard,  and  for  that  reason  failed  to  set  off  their  judgments 
at  the  trial,  yet  here  is  a  plain,  complete,  and  adequate  rem- 
edy at  law,  by  which  they  could,  on  motion,  have  bad  iheir 
judgments  set  off  against  the  judgment  of  plaintiff,  Daw- 
son, and  for  that  reason  they  should  not  have  been  enter- 
tained in  a  court  of  equity.  In  the  case  of  Faulconer  v. 
Stinson,  44  W.  Va.  549,  (29  S.  E.  1011),  this  court  savs: 
"But  in  Sayre's  Adrn'r  v.  Hartiold,  33  W.  Va.  SS3,  (11  S.  E. 
16),  it  is  held  that  mere  insolvency  of  a  judgment  debtor 
will  not  alone  justify  an  injunction  to  a  judgment  to  let  in 
a  set-off  which  might  have  been  pleaded;  th  s  seems  well 
settled,"— citing  High.  Inj.  §  132;  BartCb.  Prac.  22;  Had- 
son  V.  Kline,  supra.  Barton,  in  his  Chancery  Practice 
(page  22) ,  quotes  from  the  opinion  of  Staples,  J.  {Linke  v. 
Fleming,  25  Gratt,  707) ,  as  follows:  "A  very  interesting 
question  has  been  raised  and  discussed  by  the  learned 
coaasel  in  this  case.  It  is  whether  the  insolvency  of  a 
judgment  creditor  is  a  sufficient  ground  for  a  court  of 
equity  to  decree  a  set-off  against  him  upon  which  the 
debtor  might  have  successfully  relied  by  way  of  defense  in 
the  action  at  law,  but  which  he  failed  to  do,  without  any 
circumstances  of  excuse  for  such  failure.  This  question 
has  never  been  settled  in  this  court,  nor  can  it  be  consid- 
ered as  settled  by  the  decisions  of  foreign  courts."  And 
Mr.  Barton  adds:  "The  generally  received  oiiinion  is  that 
where  the  party  had  his  opportunity  to  the  set-off  at  law, 
and  gives  no  excuse  for  not  having  done  so,  the  mere  fact 
of  insolvency  will.not  entitle  him  to  relief  in  equity  against 
the  judgment."  In  the  case  at  bar  the  insolvency  of  Daw- 
son cannot  be  regarded  as  material,  for  the  reason  that  his 
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judgment  was  the  largest,  and  the  plaintiffs'  judgments 
would  only  be  set-off  pro  tanto;  and,  if  the  judgments  had 
been  set  off  at  law,  the  plaintiffs  could  oot  have  been  in- 
jured by  the  insolvency  of  Dawson,  as  they  would  not  have 
to  resort  to  Dawson's  property  for  any  balance. 

Applying  these  principles  to  the  facts  in  this  case,  my 
conclusion  is  that  the  mere  insolvency  of  Dawson,  in  the 
circumstances,  did  not  entitle  the  plaintiffs  to  relief  in 
equity.  Neither  was  the  excuse  offered  to  account  for 
their  failure  to  plead  their  judgments  as  a  set-off  in  court 
of  law  sufficient  to  entitle  them  to  the  relief  prayed  for. 
The  court  erred  in  overruling  the  demurrer  to  the  plain- 
tiffs' bill,  and  perpetuating  the  injunction.  The  decree 
complained  of  is  therefore  reversed,  and  the  bills  dismissed. 
Reversed. 


CHARLESTON. 

SpRraGSToK  et  al.  v.  Morris  ei  al. 
Submitted  June  17,  1899— Decided  Nov.  18,  1899. 

Decree— Recitals. 

The  recitals  of  a  decree  which  is   directly  attacked   for  fraud 
and  surprise  in  the  procurement  are  not  presumed  to  be  a.bsolute 
Tcritiea,  but  are  subject  to  impeachment,     (p.  S3.) 
Dec  REE — Impeachment. 

A  decree  of  confirmation  founded  on  afalsereport  of  sale  made 
may  be  impeached  by  an  interested   party  guiltless  of  culpable 
fraud  or  neglect,     (p-.  5Z) 
DiUINUTION  OP  RBCOKD. 

A  litigant  suggesting  a  diminution  of  the  record,  and  obtain- 
ing from  this  Court  a  writ  of  certiorari,  must  have  the  alleged 
omitted  portions  of  the  record  copied  at  his  own  expense,  and  the 
certiorari  will  be  regarded  as  abandoned  on  his  refusal  to  do  bo. 
(p.  55.) 
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Appeal  from  circuit  court,  Ritchie  Couoty. 

Bill  by  America  J.,  and  J.  R  Spriagston  against  P.  W. 
Morris,  A.  J.  Patton,  and  B.  F.  Ayres.  Decree  for  defend- 
ants, and  plaintiffs  appeal. 

/Reversed. 

H.  C.  Showaltbk,  for  appellants. 

B.  F.  AvBRS  and  P.  W.  Morris,  for  appellees. 


America  J.  Sprinsgton  and  J.  B.  Springston,  her  hus- 
band, filed  their  original  bill  in  nature  of  a  bill  of  review,  in 
the  circuit  court  of  Sitchie  County  against  the  administra- 
tor of  the  estate  of  S.  D.  Webb,  deceased,  and  others,  in 
which  it  is  alleged:  That  the  said  America  J.  Springston 
is  an  heir  at  law  and  distributee  of  the  estate  of  said  S.  D. 
Webb  deceased.  That  in  said  court  about  the  1st  day  of 
May,  1891,  one  J.  R.  Sigler  filed  a  general  creditors'  bill 
, against  the  three  heirs  of  said  Webb  to  ascertain  the  debts, 
and  the  property  liable  to  the  payment  of  the  same,  and 
enforce  the  sale  thereof.  The  debts  and  property  were 
ascertained  by  reference  to  a  commission,  and  a  decree 
was  entered  directing  a  sale  of  two  tracts  of  land,  one  con- 
taining one  hundred  and  eighty-three  and  a  half  acres,  and 
the  other  five  acres;  and  also  an  order  was  entered  consol- 
idating said  cause  with  another  suit  instituted  by  H.  E. 
McGregor,  and  to  enforce  a  judgment  lien  against  J.  V. 
Webb,  who  .vas  an  heir  at  law  of  S.  D.  Webb,  deceased. 
That  the  special  commissioners,  H.  Peck  and  B.  F.  Ayres, 
advertised  and  sold  the  said  one  hundred  and  eighty-three 
and  a  half  acres  of  land  on  the  1st  day  of  the  June  term  of 
court,  1893  (being  the  20tti  day  of  June),  to  A.  J.  Patton 
and  R.  W.  Morris  at  the  price  of  five  hundred  and  fifty-one 
dollars.  The  report  of  sale  was  returned  by  one  of  the 
special  commissioners  (Ayres),  to  which  the  plaintiffs 
took  exceptions  for  inadequacy  of  price,  and  filed  affidavits 
to  sustain  the  same,  showing  the  land  to  be  worth  at  least 
one  thousand  two  hundred  dollars.  Plaintiffs  also  made 
an  upset  bid  of  seven  hundred  dollars,  and  filed  a  bond  to 
secure  the  same;  and  the  plaintiffs  understood  the  sale 
would  be  set  aside,  and  the  cause  continued  until  the  next 
term  of  court.     That  with  this  understanding  the  plaintiff 
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J.  B.  Springston,  who  was  present,  representing  his  wife's 
interest,  returned  to  their  home,  which  was  about  sixteen 
miles  from  the  court  house.  That,  after  court  adjourned, 
plaintiffs  learned  for  the  first  time  that  on  the  29th  day  of 
June,  1S93,  a  decree  had  been  entered  under  a  new  report 
of  said  commissioner,  Ayres,  in  which  he  reported  that  the 
said  land  was  sold  on  the  20th  day  of  June,  1893,  to  the 
same  purchasers  at  the  price  of  seven  hundred  and  ten  dol- 
lars, confirming  such  sale,  and  awarding  a  writ  of  posses- 
sion. The  plaintiffs  charge  that  this  decree  was  obtained 
by  collusion  and  fraud  between  the  commissioner  and  said 
purchaser,  and  without  the  knowledge  or  consent  of  plain- 
tiffs. They  also  object  to  a  certain  sura  of  twelve  dollars 
and  thirty-four  cents  allowed  to  J,  R.  Sigler,  which  was 
barred  by  the  statute  of  limitations,  and  also  to  the  consol- 
idation of  the  two  causes.  As  to  the  consolidation  of  the 
two  causes,  it  is  hardly  necessary  to  say  that  this  was  im- 
proper, especially  if  the  costs  of  both  suits  were  paid  out 
of  the  estate  of  S.  V.  Webb,  deceased.  Otherwise,  it 
would  not  prejudice  the  rights  of  the  plaintiffs.  This, 
however,  is  not  clear  from  the  bill.  Such  questions,  and 
others  not  here  disposed  of,  if  found  necessary,  can  be 
brought  to  the  attention  of  the  court  when  this  cause  is  re- 
manded. The  defendant  B.  F.  Ayres.  commissioner,  and 
the  purchasers,  A.  J.  Patton  and  P.  W.  Morris,  answered 
the  hill,  but  wholly  disregarded  the  allegations  as  to  the 
two  reports  of  sale,  the  upset  bid,  and  bond  filed;  but  they 
deny  fraud  and  collusion,  and  rely  on  the  decree  of  confir- 
mation and  recitals  as  a  verity  that  cannot  be  impeached. 
The  circuit  court  decided  in  their  favor,  and  dismissed  the 
bill  at  plaintiffs'  costs.  From  this  decree  plaintiffs  ap- 
peal, and  assign  as  error  the  dismissal  of  their  bill. 

Defendants  insist  that  the  plaintiffs  have  no  right  to 
question  the  recitals  of  the  decree  confirming  the  sale. 
Stale-v.  Vest,  21  W.  Va.  796.  This  is  not  the  rule  where  a 
decree  is  directly  impeached  for  fraud  or  surprise  in  its 
procurement.  It  may  be  an  absolute  verity  as  to  what  oc- 
cured  in  court  and  was  there  recorded,  but  nfit  as  to  the 
recitals  therein  contained  as  to  what  occurred  other  than 
in  the  presence  of  the  court  at  the  time  of  the  entry  of  the 
decree,  Black.  Jud^m.  §  233.  If  such  rule  were  to  be 
held  good  in  all  leases,  no  decree  could  be  impeached  for 
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fraud  or  surprise;  and  yet  such  is  ordinary  equity  juris- 
diction. Bart.  Ch.  Prac.  (2d  Ed.)  p.  841.  The  doctrine 
of  the  absolute  verity  of  the  record  must  always  yield  to 
that  higher  equitable  doctrine  that  fraud  vitiates  all  things. 
"It  is  the  just  and  proper  pride  of  our  mature  system  of 
equitv  jurisprudence  that  fraud  vitiates  every  transaction; 
and  however  men  may  surround  it  with  forms,  solemn  in- 
struments, proceedings  conforming  to  all  the  details  re- 
quired in  the  laws,  or  even  by  the  formal  judgment  of 
courts,  a  court  of  equity  will  disregard  them  all,  if  neces- 
aarv,  that  justice  and  equity  may  prevail."  Warner  v. 
Blakeman,  43  N.  Y.  507;  Freem.  Judgm.  §  489.  The 
proper  way  in  which  to  attack  such  a  decree,  when  the  ob- 
ject is  merely  to  set  aside  the  decree,  and  then  permit  the 
original  suit  to  continue  to  Enal  hearing,  is  by  an  original 
bill  in  the  nature  of  a  bill  of  review.  Manionv,  Faky,  11 
W.  Va.  482.  So  the  plaintiffs'  bill  must  be  regarded. 
^tuam  V.  Fleming,  22  W.  Va.  404.  The  object  of  the  orig- 
inal part  of  the  bill  is  to  set  up  new  matter,  not  in  the  rec- 
ord, impeaching  the  recitals  of  the  decree.  As  in  this  case 
the  plaintiffs  allege  that  the  land  was  sold  on  the  20th  day 
of  June,  1893,  to  Patton  and  Morris  at  the  price  of  five  hun- 
dred and  ten  dollars;  that  Commissioner  Ayres  made  the 
report  to  this  effect  to  the  court;  that  on  the  26th  day  of 
June  plaintiffs  indorsed  exceptions  thereon  for  inadequacy, 
and  filed  an  upset  bid,  offering  seven  hundred  dollars  with 
bond  an i  secnrity;  that  the  bond  was  accepted  in  open 
court,  and  the  judge  made  the  announcement  from  the 
bench  that  the  sale  would  be  continued  until  the  October 
term,  and  then  stated  the  upset  bid;  that  after  the  plain- 
tiffs, laboring  under  the  belief  that,  the  sale  was  continued, 
had  left  court  and  returned  to  their  homes,  the  commis- 
sioner of  sale  made  a  new  report  to  the  court,  that  h^  had 
sold  the  land  to  the  same  purchasers  at  the  price  of  seven 
hundred  and  ten  dollars  on  the  same  day  the  other  sale  was 
made,  to  wit,  the  20tb  day  of  June,  and  had  a  decree  en- 
tered confirming  such  sale.  These  allegations  attack  the 
second  report  of  the  commissioner  as  being  false  and  unr 
true,  and  made  and  procured  by  the  commissioner  and  al- 
leged purchasers  in  fraud  of  plaintiffs'  rights,  and  that  the 
decree  formed  thereon  was  invalid  because  thereof. 
These  allegations  are  fully  sustained  by  the  proofs  and  the 
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record  other  tlian  the  decree,  and  in  fact  they  are  not  oth- 
erwise controverted  by  the  defendants  in  their  joint  an- 
swer, but  are  virtually  admitted.  This  is  a  practice  that 
should  be  severely  discountenanced  by  the  circuit  court, 
as  without  legal  justification,  and  fraudulent  as  to  parties, 
who  have  no  notice  thereof  and  do  not  consent  thereto. 
A  special  commissioner  is  the  representative  of  the  court, 
and  should  at  alt  times  deal  honestly  and  openly  with  its 
litigants  and  the  court  itself,  and  not  deceive  either  the  oae 
or  the  other  by  questionable  practices.  The  commit 
sioner,  in  his  brief,  attempts  to  justify  his  conduct  with 
this  language:  "On  the  first  day  of  the  term  the  land  was 
sold  to  A.  J.  Pattoo  and  P.  W.  Morris,  as  appears  from 
what  is  called  the  'Report',  found  in  *  *  *  the  record. 
There  were  exceptions  taken  to  it,  and  affiant  and  the  ex- 
ceptor were  trying  to  get  the  sale  set  aside  and  postponed 
until  the  first  day  of  the  next  term,  when  he  offered  to  bid 
the  sum  specified  in  his  affidavit;  but  the  court  ruled  that 
the  purchaaers  had  a  right  to  increase  their  bid  made  on 
the  first  day  of  the  term  to  $710,  if  they  saw  fit  to  do  so. 
The  man  who  filed  the  upset  btd  was  absent,  and  no  one 
offered  any  more  for  him,  and  all  further  objections  to  the 
sale  were  tacitly  waived,  and  it  was  reported  at  $710,  as  of 
the  20th  June,  1893;  and  there  were  no  exceptions  taken 
whatever  to  the  confirmation  by  the  court,  and  the  court's 
record  recites  the  truth  when  it  says  that  "it  came  on  to  be 
heard  without  any  exception.'"  There  is  neither  allega- 
tion nor  proof  that  the  exceptor  was  trying  to  get  the  sale 
set  aside  and  postponed  until  the  first  day  of  the  next 
term  of  the  court,  but  the  allegation  and  proof  is  that  the 
sale  had  already  been  set  aside  and  postponed  until  the 
next  term,  except  in  so  far  as  the  entry  of  a  formal  order 
was  concerned.  Nor  is  there  allegation  or  proof  that  the 
court  ruled  that  the  purchasers  might  increase  their  bid 
made  oo  the  first  day  of  the  term  to  seven  hundred  and  ten 
dollars,  and  if  such  was  done  in  open  court  it  would  not 
have  been  necessary  to  make  out  a  new  report,  dating  it  as 
of  the  first  one;  and  the  court  would  not,  certainly,  permit 
the  biddings  to  be  opened  without  notice  to  the  parties 
most  interested,  or  their  attorneys.  Such  would  be  an  er- 
roneons  practice.  If  done,  the  record  should  show  it. 
The  dealings  of  a  court  with  a  subject-matter  before  ft 
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should  be  open  and  public,  without  concealment  or  decep- 
tion, taking  advaniage  of  the  absence  of  interested  or  inno- 
cent parties,  whose  absence  is  caused  by  prior  oral  and  ap- 
parently final  rulings  of  the  court  touching  the  same  mat- 
ter; and  this  always  will  be  presumed  in  favor  of  tht  court 
unless  the  contrary  is  shown.  Unless  plainly  apparent, 
the  court  cannot  be  held  responsible  for  wrong  conduct  on 
the  part  of  its  officers.  And  it  cannot  be  presumed  that  if 
the  court  knew  the  facts  it  would  permit  a  commissioner 
of  sale  to  falsify  bis  report,  as  was  done  in  this  case,  to  the 
injury  of  an  absent  litigant.  The  purchasers  may  be  en- 
tirely free  from  blame  in  the  matter;  but,  when  it  was 
brought  to  their  attention  by  plaintiffs'  bill,  they  should 
have  been  prompt,  ea;rer,  and  willing  to  decline  to  be  bene- 
fited by  the  unconscionable  advantage  they  had  obtained 
by  reason  of  the  confiding  and  innocent  absence  of  the 
plaintiffs,  instead  of  tenaciously  clinging  thereto  behind 
supposed  legal  barriers.  This  would  have  entirely  freed 
them  from  the  charge  of  collusion. 

The  motion  to  dismiss  for  failure  to  print  the  omitted 
portions  of  the  record  will  be  overruled,  from  the  fact  that 
such  portions  of  the  record  are  not  before  this  Court  for 
its  inspection. .  Affidavits  cannot  supply  the  place  of  the 
records,  and  the  court  will  not  act  upon  them,  but  only 
from  self-inspection  on  return  of  the  certiorari.  It  appears 
that  the  clerk  of  the  circuit  court  would  not  copy  them,  for 
the  reasons  that  neither  party  would  pay  him  therefor.  It 
is  a  rule  of  this  Court,  that  the  party  applying  for  the  writ 
of  certiorari  must  pay  for  the  copying  of  the  alleged  omit- 
ted portions  of  the  record,  and  if  he  refused  to  do  so,  that 
this  wilt  amount  to  a  waiver  of  tne  writ,  and  be  so  re- 
garded. 

For  the  foregoing  reasons  the  decree  of  the  circuit  court 
dismissing  the  plaintiffs' bill  is  reversed  and  annulled  at 
the  costs  of  the  appellees  Ayera,  Morris,  and  Patton; 
and  the  order  entered  by  it  on  the  29th  day  of  June,  1893, 
in  the  case  of  Sigler  and  others  against  Musgrave  and  oth- 
ers, confirming  the  alleged  sale  of  the  one  hundred  and 
eighty-three  and  one-half  acres  of  land,  is  also  set  aside,  re- 
versed, and  annulled,  and  this  cause  is  remanded  to  the 
urcmt  court  to  be  further  proceeded  in  according  to  the 
rules  and  principles  governing  courts  of  equity. 
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CHARLESTON. 

Cramer  v.  Pomeboy  ei  al. 
Submitted  June  17.  1899— Decided  Nov.  18.  1899. 

1,  Appeal  and  Kn^on—Evidence. 

When  the  question  ia  whether  a  fact  has  t>eeu  established  by 
the  evidence,  either  directly  or  inferentially,  in  favor  of  the  de- 
murrer, a  fair  test  is  furnished  by  the  inquiry,  would  the  court 
set  aside  the  verdict,  had  the  jury,  on  the  evidence,  found  the 
fact?     (p.  57.) 

2.  GrKUlUG— Justice  of  the  Peace. 

A  case  in  which  thetestimony  shows  that  the  plaintiff  lost  to 
the  defendants,  betting  at  faro,  within  twenty-four  hours,  two 
hundred  and  seventy  dollars,  and  paid  or  delivered  the  same  to 
them,  and  was  entitled  to  recover  it  back  by  suit  before  a  justice 
of  the  peace,     (p.  58.) 

Error  to  circuit  court,  Tyler  Countv. 

Action  by  John  C.  Cramer  against  Daniel  Pomeroy  and 
A.  H.  Simons.  Judgment  for  plaintiff.  Defendant  brings 
error. 

Affirmed. 

B,  T.  BowEKS,  tor  plaintiffs  in  error. 

F.  L.  Blackmarr,  for  defendant  in  error. 

English,  Judge: 

This  was  a  civil  action  brought  by  Cramer  against  Pome- 
roy and  Simons  before  a  justice  of  the  peace  in  Tyler 
County  to  recover  from  the  defendants  two  hundred  and 
seventy  dollars,  which  was  lost  by  him  on  December  24, 
1895,  in  a  gambling  house  belonging  to  said  defendants,  in 
the  to\vn  of  Sistersville,  W.  Va.,  known  as  the  "Manhat- 
tan," in  the  game  of  faro.  Judgment  was  rendered  for  the 
plaintiff  for  two  hundred  and  seventy  dollars,  costs,  and 
interest  thereon  until  paid.  The  defendants  appealed  to 
the  circuit  court.  The  case  was  tried  in  that  court  before 
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a  jury.  There  was  a  demurrer  to  tbe  evidence,  aad  tbe 
matters  of  law  arising  upon  said  demurrer,  being  submit- 
ted to  the  court,  were  found  for  the  plaintiff,  and  judg- 
ment was  rendered  against  the  defendants  and  their  surety 
in  the  appeal  bond  for  two  hundred  and  eighty  dollars  and 
tea  ceat»,  with  interest  from  the  29th  of  April,  1897,  until 
paid,  and  costs.  Thereupon  tbe  defendants  moved  the 
court  to  set  aside  the  conditional  verdict  and  judgment 
aforesaid,  and  grant  tbem  a  new  trial,  for  the  reason  that 
the  same  was  not  sustained  by  either  the  law  or  the  evi- 
dence, which  motion  was  overruled.  Tbe  defendants  ex- 
cepted and  took  a  bill  of  exceptions  setting  forth  tbe  testi- 
mony, and  obtained  this  writ  of  error. 

The  plaintiffs  in  error  claim  that  the  circuit  court  erred, 
in  its  rulings  upon  the  demurrer  to  the  evidence,  in  ren- 
dering a  joint  judgment  against  Pomeroy  and  Simons  un- 
less from  the  evidence  both  were  jointly  winners  of  the 
money  lost  by  plaintiff,  and  that  the  evidence  does  not 
show  that  the  defendant  Simons  was  the  winner,  or  that 
be  bad  any  thing  to  do  with  the  game  at  whicb  tbe  money 
was  lost.  In  the  case  of  C/apion's  Adnis  v.  Morris,  & 
Leigh,  278,  it  was  held  tnat  on  a  demurrer  to  evidence  the 
demurrant  waives  all  his  own  evidence  that  at  all  conflicts 
with  that  of  the  other  party,  admits  the  truth  of  his  adver- 
sary's evidence,  admits  all  inferences  of  fact  that  may 
fairly  be  deduced  from  that  evidence,  and  submits  it  to 
the  court  to  deduce  such  fair  inferences.  See  Makleman 
V.  Insurance  Co.,  6  W,  Va,  508;  also,  Ware  v,  Stephenson, 
10  Leigh,  165,  where  8tanard,  J,,  delivering  the  opinion  of 
the  court,  said:  "When  the  question  is  whether  or  no  a 
fact  ought  to  be  taken  as  established  by  the  evidence, 
either  directly  or  inferentially,  in  favor  of  the  demurrer,  I 
do  not  know  a  juster  test  than  would  be  furnished  by  tbe 
inquiry,  would  the  court  set  aside  the  verdict,  had  the 
jury,  on  the  evidence,  found  the  fact?  If  tbe  verdict  so 
finding  tbe  fact  would  not  be  set  aside,  it  ought  to  be  con- 
sidered as  established  by  the  evidence  demurred  to."  In 
the  case  at  bar  only  one  witness  was  introduced,  and  he 
was  the  plaintiff,  and  from  his  testimony  it  appears  that 
the  defendants  seemed  to  own  the  gambling  house  in  which 
the  money  was  lost;  that  he  was  invited  to  the  place  by 
Pomeroy,  one  of  the  defendants,  and  by  him  was  given  the 
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key  to  tbe  room  usually  kept  locked,  "where  the  nice  peo- 
ple play;"  that  he  knew  tbe  proprietors,  and  knew  huw 
tbey  did  business,  and  had  seen  them  at  times,  when  the 
f^atnes  closed,  take  the  money  from  the  gaming  tables  and 
the  faro  bank,  count  it,  set  down  tbe  amount  in  a  book,  put 
the  money  in  bags,  and  deposit  it  in  the  safe  in  the  front 
room;  that  be  had  seen  tbe  defendants  put  money  in  tbe 
safe,  and  go  to  it  and  get  money;  that  they  bad  tbe  keys  to 
tbe  safe.  On  the  evening  tbe  plaintiff  lost  this  two  hun- 
dred and  seventy  dollars,  tbe  defendant  Pomeroy  and 
Fred  Papaugh  dealt,  and  took  the  money  that  plaintiff  lost, 
and  put  it  in  a  drawer  of  the  faro  bank  which  was  operated 
in  the  said  gambling  bouse.  How  Papaugh  happened  to 
be  dealing  faro  on  that  particular  evening  does  not  appear. 
This  testimony  was  evidently  elicited  by  questions  pro- 
pounded to  the  witness,  and  when  he  states,  in  tbe  con- 
clusion of  bia  testimony:  "It  was  generally  understood 
that  taey  kept  tbe  house.  I  never  saw  any  one  else  there, 
except  them  doing  anything  or  exercising  any  control  over 
tbe  place," — it  is  evident  that  he  did  not  mean  Pomeroy 
and  Papaugh,  bat  meant  Pomeroy  and  Simons,  the  defend- 
ants, who,  as  be  bad  before  stated,  collected  the  winnings 
from  tbe  faro  bank  and  other  gaming  tables,  deposited 
them  in  the  safe,  and  carried  the  keys.  The  money  lost 
by  plaintiff  went  into  the  drawers  of  the  faro  bank,  and  tbe 
necessary  inference  from  that  and  tbe  other  testimony  is 
that  tbe  defendants  received  tbe  money  lost,  althougb 
Simons  was  not  actually  present  when  it  was  lost  by  plain- 
tiff. Applying  the  test  indicated  by  Judge  Stanard  in 
Ware  v.  Stephenson,  supra,  if  this  case  had  been  left  to  the 
jury,  aod  a  verdict  bad  been  returned  for  the  plaintiff,  we 
could  not  have  set  it  aside.  Tbe  whole  testimony,  consid- 
ered together,  shows  that  the  defendants  were  running 
this  gambling  house,  aod  tbe  money  lost  went  into  their 
money  drawers;  and  for  that  reason  we  cannot  disturb  the 
finding  aod  jadgment  of  the  court,  wbicb  is  affirmed. 
Affirmed. 
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CHARLESTON. 

Uhl  v.  Ohio  Rivbr  R.  Co. 

Submitted  June  21,  1899— Decided  November  28,  1899.       j  JJ 

1.     Wat  o»  Necessity— A'aAfm/  Gas— Pipe  Lines.  |  «1 

If  a.  land  owner  conveys  a  right  of  via.y  throug-h  his  farm  in 
fc«  to  a  railroad  companj',  aad  years  afterwards  natural  g-as  Is 
found  on  his  lands  situated  on  the  further  side  of  such  right  of 
way  from  hU  residence,  the  law  will  imply  a  way  of  necessity 
by  which  he  may  pipe  such  gas  to  his  residence  for  use 
therein;  the  pipes  to  be  so  laid  and  constructed  as  not  to  interfere 
in  any  wise  with  such  railroad  company's  proper  use  and  occu- 
pation of  its  rig-ht  of  way.     (p.  61.) 

Appeal  from  circuit  court.  Wood  County. 
Bill  bj  C.  D.  Ubl  against  the  Ohio  River  Railroad  Com- 
pany.    Decree  for  defendant,  and  plaintiff  appeals. 

Reversed. 
McCldrb  &  FoRRBR,  for  appellant. 
H.  P.  Camden,  for  appellee. 

Dent,  President: 

C.  D.  Uhl  appeals  from  a  decision  of  the  circuit  court  of 
Wood  County  dissolvings  an  injunction  obtained  by  him 
against  the  Ohio  River  Railroad  Company  in  words  as  fol- 
lows: "To  restrain,  inhibit,  and  enjoin  the  Ohio  River 
Railroad,  its  agents,  employes,  attorneys,  and  servants, 
from  interfering  with  complainant's  use  of  his  crossing  in 
laying  pipe  lines  over  the  right  of  way  of  said  railroad  com- 
pany to  complainant's  residence,  to  run  through  same  gas 
and  oil  produced  from  complainant's  land  lying  between 
said  railroad  and  the  Ohio  river,  but  to  be  so  laid  or  con- 
structed as  not  to  interfere  in  anywise  with  said  railroad 
company's  nse  and  occupation  of  its  road,  its  rails,  cross- 
ties,  track,  or  operation  of  its  said  railroad,  until  the  fur- 
ther order  of  the  court."  The  admitted  facts  are  as 
follows:  The  appellant  on  the  13th  day  of  April,  1882, 
granted  a  strip  of  land  fifty  feet  wide,  dividing  his  farm  ta    r 
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the  appellee,  as  a  right  of  way  for  its  railroad,  without 
reservation,  except,  as  a  part  of  the  consideration,  that  the 
grantee  should  make  a  good  roadway  or  crossing  where 
the  private  road  of  said  Uhl  crosses  said  railroad,  and  also 
put  in  or  build  cattle  stops  wherever  said  railroad  comes 
from  one  field  to  the  other.  This  grant  has  been  held,  in 
this  Court,  in  a  case  decide  herewith  between  said  parties, 
to  invest  the  appellee  with  the  fee  simple  of  said  strip  of 
land.  The  appellant  at  the  time  of  his  grant  knew  nothing 
with  regard  to  his  land  being  underlaid  with  oil  and  gas, 
and  made  no  reservation  respecting:  the  same.  Gas  in  pay- 
ing quanties  ha&  been  found  on  the  land  on  the  opposite 
side  of  the  right  of  wav  from  his  dwelling  house,  and  ap- 
pellant sought  to  convey  it  under  the  railroad  through  a 
pipe  for  use  at  his  residence.  The  appellee  refused  to  per- 
mit him  to  do  so,  and  he  obtained  this  injunction.  He 
claims  the  right  to  do  so  (1)  because  of  the  roadway  or 
crossing  before  mentioned;  (2)  by  implication  of  law, 
through  necessity.  It  would  not,  certainly,  come  under 
the  first,  for  the  reason  that  this  is  a  crossing  over  a  rail- 
road, and  was  intended  to  he  the  customary  farm  roadway- 
No  thought  was  had  of  gas  or  oil  at  the  time  of  its  reserva- 
tion, and  no  provision  was  made  iu  relation  thereto.  And 
it  cannot  be  said  the  parties  had  in  contemplation  at  that 
time  things  that  in  no  wise  entered  their  minds,  and  of 
which  they  were  both  equally  and  entirely  ignorant. 
There  is  do  doubt  but  what  the  appellant,  if  he  had  then 
entertained,  even  the  remotest  prospects  of  gas  and  oil  de- 
velopments, would  have  made  every  necessary  reservation 
in  relation  thereto.  Is  there  a  way  implied  by  necessity? 
Certainly  not  as  to  the  oil,  for  it  can  be  secured  in  barrels 
or  tanks,  or  reduced  to  such  condition  that  it  can  be  trans- 
ported across  the  present  roadway  without  the  use  of  an 
underlying  pipe  line.  At  least,  there  is  nothing  to  show 
such  necessity  disclosed  by  the  record.  Gas  is  entirely 
different.  The  only  way  it  can  be  conveyed  from  one 
point  to  another,  so  as  to  be  of  practical  utility,  is  through 
confinement  in  pipes.  Otherwise,  it  is  lost,  although  when 
properly  conveyed,  and  used  for  heating  and  lighting,  it  is 
of  the  greatest  value  and  comfort.  It  is  being  produced  on 
the  appellants'  land.  He  cannot  convey  ii  to  bis  dwelling 
house,  and  get  the  benefit  of  it,  without  ciosbing  the  right 
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of  way  doaated  by  him  to  the  appellee.  The  appellee  re- 
fuses to  allow  him  to  do  so,  for  love  or  money,  except  prob- 
ably at  an  exorbitant  price.  The  excuse  is  that  it  will  en- 
danger the  running  of  its  cars.  The  Court  will  take  judic- 
ial notice  of  the  fact  (being  common  knowledge  to  all  men) 
that  gas  can  be  so  confined  in  pipes  that  it  can  be  trans- 
ported across  this  right  of  way  in  a  perfectly  harmless 
manner.  In  Jones,  Easem.  §  315,  it  is  said  that:  "A 
right  of  way  is  never  implied  because  it  is  convenient.  It 
must  be  necessary  tor  tbe  reasonable  enjoyment  of  the  es- 
tate."— that  is,  the  beneficial  use  and  enjoyment.  And  in 
section  3t9:  "But  the  fact  that  one  has  a  right  of  way  by 
grant  or  reservation,  for  a  limited  or  special  purpose,  does 
not  debar  him  from  a  way  of  necessity  for  all  purposes." 
"A  way  of  necessity  arises  by  an  implied  reservation, 
*  *  *  as  well  as  by  an  implied  grant,"  Section  306. 
It  "presumes  an  understanding  of  tbe  parties  that  one  sell- 
ing a  portion  of  his  land  shall  have  a  legal  right  of  access  to 
the  remainder  over  the  part  sold,  if  he  can  reach  it  in  no 
other  way,"  "Even  where  one  conveys  to  a  railroad  com- 
pany a  right  of  way  through  his  land,  he  has  a  way  of  ne- 
cessity over  the  land  conveyed,  so  as  to  leach  a  part  that  is 
cutoff  by  the  railroad."  Section  307.  "The  prevailing 
view  in  this  country  is  that  a  way  of  necessity  is  not  lim- 
ited to  such  use  of  the  land  granted  as  was  actually  made 
or  contemplated  at  the  time  of  tbe  conveyance,  but  is  a 
way  for  any  use  to  which  the  owner  may  lawfully  put  the 
granted  land  at  any  time."  Section  323.  "The  way  im- 
plied is  usually  one  for  all  purposes  for  which  the  grantee 
may  need  to  use  it  for  the  iuU  enjoyment  of  the  property 
conveyed"  or  retained.  Section  324.  "Such  ways  are  im- 
plied in  direct  contradiction  to  the  grantor's  covenants  of 
general  warranty."  Section  305.  The  implication  of 
necessity  is  a  mere  fiction  of  the  law  for  public 
policy,  to  secure  to  the  owner  the  full  enjoyment  of  bis  es- 
tate in  grant  or  reservation,  and  which  he  would  be  other- 
wise entirely  deprived  of  by  the  pure  obstinacv  of  his 
grantor  or  grantee.  This  is  a  plain  case  of  a  dog  in  the 
manger.  What  it  cannot  eat  it  will  not  let  others  eat.  It 
is  certainly  a  matter  of  gratification  that  the  law  permits 
the  polite  removal  of  the  obstruction.  The  cases  relied  on 
by  appellee's  counsel  are   not  against,  but  rather  in  favor 
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of,  this  conclusion.  The  principal  case  of  United  States 
Pipe-Lme  Co.  v.  Delaware,  L.  &  W.  R.  Co.,  (N.  J.  Err.  & 
App.)  41  AtL  759,  42  L.  R.  A.  572,  was  an  attempt  by  the 
pipe-line  company  to  lay  a  pipeline  for  public  use  through 
the  rigfht  of  way  of  a  railroad  company,  by  reason  of  a  pri- 
vate right  of  way  reserved  by  the  adjacent  laodowner. 
The  court  held  that  this  could  not  be  lawfully  done,  for  the 
reason  that:  "The  layingof  these  pipes  in  the  roadway  in 
no  sense  conferred  a  benefit  on  the  lands  to  which  the  way 
waa  appurtenant,  nor  were  the  pipes  adapted  to  facilitate 
or  promote  access  between  the  two  parcels  of  land  to 
which  the  easement  was  appurtenant.  They  extend  un- 
der ground  the  entire  distance  of  the  way,  and  are  designed 
to  be  used  as  a  part  of  a  pipe  line  for  the  purpose  of  con- 
veying oil."  The  injunction  in  this  case  limits  the  pipe 
line  "to  facilitate  or  promote  access  between  the  two  par- 
cels of  land  to  which  the  easement  was  appurtenant,"  and 
it  confers  "a  benefit  on  the  lands,"  and  is  an  absolute  ne- 
cessity to  their  reasonable  and  proper  enjoyment  by  the 
owner  thereof.  For  these  reasons  the  judgment  of  the 
circuit  court  is  reversed,  the  injunction  is  so  modified  as 
to  strike  out  the  words  "and  oil,"  making  it  apply  togas 
alone,  and  the  cause  is  remanded  to  the  circuit  court  to  be 
further  proceeded  in  according  to  the  rules  and  principles 
governing  courts  of  equity. 

Branhon,  Judge: 

I  concur  for  the  reason  that  I  think  the  crossing-  reserved  in  the 
right  of  way  deed  g-ivcn  the  right  to  put  in  the  piping-.  Though 
such  a  use  at  that  crossing-  may  not  have  been  dreamed  of  at  the  date  of 
tbedeed.yet  the  crossing- was  (or  use  for  any  purpose  which  mlghtthere- 
aiter  be  called  for  in  the  conveyance  from  the  land  of  its  products— 
whether  a  wagon  carrying  wheat  or  coal,  or  a  pipe  or  other  appro- 
priate means  of  carrying  gas  — ao  it  did  not  practically  impair  the  use 
of  the  right  of  the  railroad  to  use  its  track.  If  you  say  this  reserved 
crossing  does  not  include  the  right  to  this  pipe  easement,  because  it 
was  not  thought  of,  then  how  can  you  concede  the  right  for  the  same 
use  at  other  points  in  the  line  of  right  of  way?  Neither  was  it 
thought  of  then.  It  grows  only  from  implication.  Counsel,  after  I 
had  written  this  note,  cited  United  States  Pipe-Ling  Co.  i,  Delaware, 
L.  &  W.R.Co.i^.l.  Err.A  App.)«  Atl.  7S9,  42L.  R.  A.  572,  to  show 
that,  uuder  a  right  of  way  reserved,  an  oil  pipe  cannot  be  lud;  but 
that  was  where  a  third  party  wanted  to  lay  it  for  conveyance 
of  oil  forthe  public,  not  an  owner  of  land  toconvey  the  produce  of  his 
land,  for  which  the  right  was  reserved.     It  may  be  that,  if  that  res- 
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erration  of  a  croBsing-  were  abaent,  tbere  would  be  a  rl^ht  of  way  of 
neceMity.  In  Watts  v.  Railroad  Co.,  39  W.  Va.  203,  (19  S.  K.  521) 
33  L  R.  A.  674, 1  indicated  tliat  where  no  crosaing  is  reserved  none 
exists;  but  that  opinion  did  not  relate  to  a  way  of  necessity.  Wiiere 
there  is  no  other  ingress  or  egress,  save  over  the  track,  a  way  of 
(teccBBity  may  exist;  but.  It  not  being  necessary  to  base  the  decision 
OD  that,  I  prefer  to  reserve  that  question.  3  Elliott,  R.  R  ,  g  1138, 
questions  whether  a  grant  of  a  strip  for  a  railroad  gives  impliedly  a 
right  to  a  crossing  between  the  parts  of  the  land  severed  by  it,  by  im- 
plication. I  do  nit  think  it  would  for  mere  convenience.  It  might 
from  necessity.  It  is  as  clear  that  a  way  of  necessity  may  be  re- 
garded aa  reserved  by  implication  to  one  who  conveys  one  tract,  or 
part  of  <nie,  retaining  the  other  or  balance,  as  it  is  conferred  by  im- 
plicatioR  in  favor  of  a  grantee  under  proper  circumstances.  See 
caa«s  cited  in  Jones,  Easem.  gg  306,  3u7,  3  Elliott,  R.  R.  supra; 
Carbrey  t.  Willis,  83  Am.  Dec.  68«,  and  note;  EUiott  v.  Rhett,  57  Am. 
Dec  7S0,  and  full  note.  Can  the  party  make  a  pipe  line  wherever  he 
ebooaes,  and  endanger  the  road? 

Reversed. 


CHARLESTON. 

Potts  v.  Fitch  et  al. 

Submitted  June  17, 1899— Decided  November  28,  1899. 

U     tm^xi— Fraud. 

F.  agrees  with  P.,  L.,  and  T.  that  they  shall  jointly  acquire 
an  oil  lease  on  10  acres  of  land,  which  he  represents  will  coat 
an  oil  leaseon  ten  acres  of  land,  which  he  represents  will  cost  forty 
dollars,  and  that  they  shall  share  equally  in  the  expenses  and 
(44,  and  that  tuey  shall  share  equally  In  the  expenses  and 
profits  of  said  leasehold.  F.  takes  the  lease  in  his  own  name, 
and,  becoming  aware  that  a  valuable  oil  well  bad  tieen  drilled 
near  by,  when  about  to  assign  to  P.  his  proportion  of  the 
lease  he  falsely  represented  to  blm  that  he  bad  already  as- 
signed one-half  thereof  to  I,.,  and  thereby  Induced  said  P.  to 
accept  aa  hia  ah&re  one-eighth  instead  of  one-fourth,  which 
he  did  under  protest,  and  paid  for  it.  Under  this  state  of 
facts  F.  was  a  trustee  for  P..  L.,  and  T.,  and  by  reason  of  the 
fraud  should  not  be  Allowed  to  retain  the  one-eighth  which 
he  withheld  from  P.    (p.  67.) 

E.     Statute  of  Pkauos. 

Such  a  trust  is  not  affected  by  the  statute  of  frauds,     (p.  69.) 
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Appeal  from  circuit  court,  Wetzel  County. 
Bill  by  M.  B.  Potta  against  W.  E.  Fitch  and  others.     De- 
cree for  defendants,  and  plaintiff  appeals. 

Hevcrsed. 
Hall  &  Hall,  for  appellant. 
E.  B.  Snodgrass  and  T.  P.  Jacobs,  fur  appellees. 

English,  Judge: 

M.  B.  Potts  brought  a  suit  in  equity  in  the  circuit  court 
of  Wetzel  County  against  W.  E.  Fitch,  F.  P.  Lowther,  E. 
J.  Thompson,  and  Henry  Oil  Company,  a  corporation,  and 
filed  bis  hill  at  August  rules,  1897.  ia  which  he  claims  that 
he  and  the  defendants  entered  into  an  agreement  to  pro- 
cure a  lease  for  oil  and  gas  purposes  on  a  certain  tract  of 
land  of  about  ten  acres  situated  in  Tyler  County,  W.  Va., 
that  said  parties  were  to  share  equally  in  the  expenses 
and  profits  of  same:  tbat  said  Fitcb  attended  to  taking  the 
lease,  and  took  it  in  his  own  name;  that  at  the  time  said 
agreement  was  made  an  oil  well  was  being  put  down  in  the 
immediate  vicinity,  known  as  "Wood's  Well  No.  I;"  that, 
after  said  Fitch  was  advised  that  Wood's  well  had  been 
drilled,  and  was  a  producer,  but  before  plaintiff  was  aware 
of  the  fact,  he  met  Fitch,  in  the  presence  of  said  E.  J. 
Thompson,  and  sought  to  obtain  an  assignment  ot  one- 
fourth  of  the  lease  in  accordance  with  the  contract.  Fitch, 
however,  represented  to  plaintiff  that  he  had  already  given 
to  said  Lowther,  his  father-in-law,  an  undivided  half  inter- 
est in  the  lease,  leaving  himself  at  that  time  only  one- 
fourth  interest,  and  tbat,  if  he  assigned  one-fourth  of  the 
lease  to  plaintiff,  be  would  be  left  without  anv  interest; 
which  statement  was  false,  as  plaintiff  afterwards  learned. 
The  plaintiff,  relying  on  said  false  statement,  agreed  to  ac- 
cept one-eighth  which  was  assigned  to  him.  and  paid  his 
proportion  of  the  money  therefor,  and  received  said  eighth, 
protesting  that  he  was  entitled  to  one-fourth  of  the  entire 
lease.  The  plaintiff  also  alleges  that  at  the  time  the  one- 
eighth  interest  wasassigined  to  him  said  Fitch  held  three- 
eighth.  Lowther  one  undivided  one-fourth,  and  Thompson 
an  undivided  one-fourth,  and  that  Fitch's  statement  to  him 
that  he  had  conveved  ooe-balf  interest  to  Lowther,  and,  if 
he  conveyed  one-fourth  interest  to  plaintiff,  he  would  have 
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no  interest  left,  was  false.  He  also  alleged  that  be  had  al- 
ways been  ready  and  willing'  to  pay  Fitch  or  any  other 
person  entitled  to  the  said  purchase  price,  or  to  pay  the 
same  into  conrt,  as  might  be  ordered  in  this  suit,  aod 
prayed  that  said  Fitch  be  declared  to  bold  said  one-eighth  , 
of  said  lease  claimed  by  plaintiff  as  trustee  for  him,  and 
that  be  be  ordered  to  convey  said  undivided  eighth  to  com- 
plainant, or  that  a  commissioner  be  appointed,  if  neces- 
sary, to  convey  the  same;  that  a  receiver  be  appointed  to 
take  charge  of  and  preserve  the  oil  produced  from  said 
property,  etc.  The  defendant  Fitch  filed  a  plea,  in  which 
he  relied  upon  the  statute  of  frauds,  and  also  filed  his  an- 
swer, denying  every  material  allegation  in  the  bill,  and  also 
demurred  to  plaintiffs  bill.  Depositions  were  taken  and 
filed  by  both  plaintiff  and  defendants.  The  plea  filed  by 
defendants  was  excepted  to,  and  the  exception  sustained, 
and  the  cause  heard  upon  the  depositions  filed.  The  plain- 
tiff's bill  was  dismissed,  and  from  tbis  decree  the  plaintiff 
obtained  this  appeal. 

The  first  assignment  of  error  claims  that  the  coart  erred 
in  dismissing  the  plaintiff's  bill;  the  second,  that  the  court 
erred  in  not  decreeing  the  one-eighth  of  the  leasehold  de- 
scribed in  the  bill  to  plaintiff;  and,  sixth,  the  court  erred 
because  the  jugdment  was  contrary  to  the  law  and  the  evi- 
dence. These  assignments  raise  the  same  questions,  and 
may  be  considered  together.  The  evidence  discloses  the 
fact  that  there  was  an  agreement  between  Fitch,  Lowtber, 
Thompson,  and  the  plaintiff  to  jointly  procure  a  lease  for 
oil  and  gas  purposes  on  a  certain  ten-acre  tract  belonging  to 
William  Ferreil  and  said  parties  were  to  share  equally  in 
the  expenses  and  profits  of  same  leasehold,  for  which  they 
were  to  pay  forty  dollars.  It  appears  that  Fitch  obtained 
said  lease,  and  took  it  in  his  own  name,  and,  when  the  time 
came  to  assign  to  each  party  his  respective  portion  of  one- 
fourth  thereof,  Fitch  deceived  and  misled  plaintiff  by  his 
^se  representations,  and  thereby  induced  him  to  accept 
one-eighth  instead  of  one-fourth.  Now,  what  was  the  legal 
effect  of  this  state  of  facts?  A  court  of  equity  surely 
would  not  permit  the  plaintiff  to  be  deprived  of  the  benefit 
of  his  contract  by  false  aod  fraudulent  representations. 
The  contract  alleged  in  the  bill  and  shown,  I  think,  by  the 
weight  of  evidence,  raised  a  trust  in  favor  of  the  plaintiff. 
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In  Walraven  v.  Lock,2  Patt.  &  H.  547,  it  is  held  that:  "If 
one  purchases  a  piece  of  land,  and  takes  a  deed  in  bia  own 
name  under  a  parol  agreement  with  another  that  it  is  for 
his  benefit,  and  that  he  may,  within  a  reasonable  time,  by 
paying  a  certain  sum,  become  entitled  to  the  land,  a  trust 
is  raised  in  favor  of  the  latter,  and  the  agreement  may  be 
proved  in  favor  of  the  latter,  and  the  agreement  may  be 
proved  by  parol  evidence.  The  statute  of  frauds  has  no 
application  to  such  case."  In  support  of  this  proposition, 
see  also,  Currence  v.  Ward,  43  W.  Va.  368,  (23  S.  E.  329) , 
where  it  is  held  that  "neither  an  express  nor  constructive 
trust  in  lands  need  be  created,  declared,  or  proven  in  writ- 
ing in  this  State,  but  may  be  shown  by  oral  evidence." 
Without  entering  into  a  strict  analysis  of  the  testimony 
taken  in  the  cause,  the  allegations  of  the  bill  seem  to  be 
sustained  by  the  weight  of  the  testimony.  Thompson,  one 
of  the  original  parties  to  the  contract,  says  that,  before  the 
assignment  of  one-fourth  of  said  lease  was  made  to  him  and 
one-eighth  to  Potts,  Fitch  told  him  that  he  had  heard  that 
the  Wood  well  had  come  in,  and  was  showing  for  a  good 
one,  and  he  remarked,  "We  had  better  make  out  the  as- 
signment at  once."  This  was  before  diuner,  and  after 
dinner  they  went  to  witness  room  to  make  out  the  assign- 
ments, and,  while  writing  the  same,  he  asked  Fitch 
the  amount  of  Mr.  Potts'  interest,  so  that  he  could  specify 
it  in  the  assignment,  and  Fitch  replied,  "One-eighth." 
Mr.  Potts  was  present,  and  demurred  against  one-eighth 
interest,  claiming  that  one-fourth  had  been  promised  him. 
The  substance  of  Fitch's  reply  was  that  he  could  not  give 
him  a  greater  interest,  because  Dr.  Lowther  had  taken  a 
half  interest,  and,  if  he  assigned  one-fourth  to  plaintiff  and 
one-fourth  to  Thompson,  he  would  have  nothing  himself. 
That  the  plaintifE  was  to  have  one-fourth  interest  in  the 
lease  is  shown  by  the  testimouy  of  Hugh  McEldownev, 
who  says  Fitch  told  him  plaintiff  took  one-fourth  interest; 
and  by  that  of  E.  J.  Thompson,  who  says  it  was  under- 
stood that  "we  were  to  receive  a  quarter."  This  witness 
received  his  fourth,  but  plaintiff  was  reduced  to  one-eigbht 
apon  said  false  representation.  Wetzel  also  testifies  that 
Fitch  told  him  that  plaintiff  was  to  have  one-fourth  of  said 
ten-acre  lease.  It  is  plain  from  the  testimony  that  Fitch  , 
had  heard  that  the  Wood  well  No.  1  was  a  producer,  and 
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conceived  the  idea  of  boldinff  three-eiffhthsof  said  lease, 
instead  of  one-fourtb,  as  originally  agreed  and  understood; 
and,  in  order  to  carry  out  this  design,  represented  to  plain- 
tiflf  that  he  had  already  assigned  one-half  to  his  father-in- 
law.  But,  when  we  look  at  Exhibit  B  filed  with  plaintiff's 
bill,  it  appears  that  Lowther  had  assigned  him  only  one- 
fourth  interest,  clearly  showing  that  the  plaintiff  was  in- 
duced to  accept  the  one-eighth  by  misrepresentation  and 
fraud.  The  facts  proven  establish  an  agreement  between 
Fitch,  Potts.  Thompson,  and  Lowther  that  Fitch  should 
acquire  the  lease  on  said  tract,  and  they  were  to  share 
equally.  This  arrangement  created  an  express  trust, 
which,  in  this  State,  is  not  affected  by  the  statute  of 
frauds,  but  may  be  shown  by  oral  evidence.  See  Currentre 
V.  Ward,  supra;  Aeasev.  Capehart,  8  W.  Va.  95  (Syl.,  point 
1).  In  Murray  v.  Sell,  23  W.  Va.  47S.,  Snydkr,  J.,  deliver- 
ing the  opinion  of  the  Court,  said:  "When  the  relation  of 
trustee  and  cestui  que  trust  is  once  established,  that  no 
subsequent  dealings  with  the  trust  property  by  the  trus- 
tees can  relieve  it  of  the  trust  as  between  him  and  his  ces- 
tui que  trust,  is  too  well  established  to  require  argument." 
It  appears  that  at  the  time  the  one-eighth  was  assigned  to 
plaintiff  he  was  readv  and  willing  to  pay  for  one-fourth 
part,  as  agreed  in  the  contract,  and  accepted  the  one-eighth 
under  protest,  although  he  paid  for  it,  and  was  prevailed 
on  to  accept  it  under  false  representations.  Such  being 
the  case,  after  reading  the  testimony  in  the  light  of  the  au- 
thorities above  quoted,  I  am  of  opinion  that  said  Fitch  ob- 
tained the  lease  as  trustee,  and  held  the  same  for  himself, 
and  the  other  three,  and  that  he  fraudulently  withheld 
from  the  plaintiff  the  one-eighth  part  thereof,  and  that 
said  plaintiff,  upon  the  payment  of  the  remainder  of  his 
proportionate  share  of  the  purchase  money  for  said  fourth 
part,  is  entitled  to  an  assignment  thereof,  and  that  the 
court  erred  in  dismissing  the  plaintiff's  bill.  The  decree 
complained  of  is  reversed,  and  the  cause  remanded. 

ON  PETITION  FOK  REBKARING. 

Counsel  for  W.  E.  Fitch,  in  his  petition  for  a  rehearing 
in  this  case,  contends  that  a  trust  is  not  created  in  the  ab- 
sence of  payment  of  purchase  money.  This,  however,  de- 
pends on  the  circumstances  of  each  particular  case,     tn**-^^'^ 
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JVease  v.  Caf  chart,  8  W.  Va.  95,  it  was  held  tliat:  "When 
a  debtor  has  conveyed  land  to  a  trustee  to  secure  a  debt, 
and  afterwards  another  person  and  the  debtor  agree  that 
the  former  shall  purchase  the  land,  and  bold  it  as  a  secur- 
ity for  the  purchase  money  he  pays,  and  accordingly  the 
debtor  acquiesces,  and  the  other  purchases  the  land,  the 
transaction  constitutes  a  trust,  which  a  court  of  equity  will 
enforce,"  The  case  just  cited  was  instituted  to  enforce  a 
parol  contract,  and  no  money  was  paid  to  the  party  who 
agreed  to  purchase  the  property  and  hold  for  the  trust 
debtor.  The  case  of,  Heiskel  v.  Powell,  23  W.  Va.  7l7,  re- 
lied on  by  petitioner  to  show  that  tlit;  agreement  must  be 
followed  by  payment  of  money  in  order  to  create  a  trust, 
is  very  different  in  its  facts  from  the  one  under  considera- 
tion. In  this  case  when  the  interest  of  Potts  was  to  be  as- 
signed to  him,  and  he  was  ready  and  willing  to  pay  for  the 
one-fourth  interest,  he  was  met  by  the  false  and  fraudu- 
lent statement  made  by  Fitch  that  he  had  already  conveyed 
one-half  to  Lowther,  his  father-in-law,  and  that,  if  he  con- 
veyed to  Potts  one-fourth,  he  would  have  none  left  for  him- 
self, and  thereby  induced  Potts  to  accept  one-eighth. 
Browne,  St,  Frauds,  §  448at  quotes  from  Glass  v,  Hii/hert, 
102  Mass.  35,  as  follows:  "The  fraud,"  says  Judge  Wells 
in  Glass  v.  Hulbert,  "most  commonly  treated  as  taking  an 
agreement  out  of  the  statute  of  frauds  is  that  which  con- 
sists in  setting  up  the  statute  against  its  performance  after 
the  other  party  has  been  induced  to  make  expenditures,  or 
a  change  of  situation  in  regard  to  the  subject-matter  of  the 
agreement,  or  upon  the  supposition  that  it  was  to  be  car- 
ried into  execution,  and  the  assumption  of  rights  thereby 
to  be  acquired;  so  that  the  refusal  to  complete  the  execu- 
tion ot  tbe  agreement  is  not  merely  a  denial  of  rights  which 
it  was  intended  to  confer,  but  the  infliction  of  an  unjust  and 
unconscientious  injury  and  loss.  In  such  cases  the  party 
is  held,  by  force  of  his  acts  or  silent  acquiescence  which 
have  misled  the  other  to  his  harm,  to  be  estopped  from  set- 
ting up  the  statute  of  frauds,"  The  fraudulent  represen- 
tation of  Fitch  in  this  case  induced  Potts  tu  change  bis 
situation  in  regard  to  the  subject-matter  by  accepting  one- 
eighth  instead  of  one-fourth,  and  for  that  reason  he  is 
estopped  from  setting  up  the  statute  of  frauds.  Nothing 
was  said  about  the  original  agreement  being  made  as  to  the 
L:,j,i..db^CiOO^Ie 


W.Va  J  Potts  v.  Fitch.  69 

seventy-four-acre  tract  when  one-fourth  was  assigned  to 
Thompson,  one-fourth  to  Lowther,  and  one-eiguth  to 
Potts.  They  each  were  assigned  portions  of  the  ten-acre 
tract,  and  the  fact  that  the  Wood  well  was  a  producer  was 
carefully  concealed  from  Potts.  In  the  case  of  Campbell 
V.  Fetlerman,  20  W.  Va.  398,  it  is  held  that  collateral  cir 
cumstances  attending  the  agreement,  and  mistake  or  fraud 
in  the  procurement  or  execution  of  the  agreement,  may  be 
proved  by  parol  evidence.  See,  also,  1  Pom.  Eq.  Jur.  §  431, 
note  3.  Herm.  Estop,  p.  1072,  §  946,  says:  Estoppels 
inpaisa.T&  well  founded  when  confined  to  the  legitimate 
purpose  of  preventing  one  man  from  being  injured  by  the 
acts  or  misrepresentations  of  another."  See,  also  Bige- 
low,  Estop.  712,  where  it  is  said,  "It  is  everywhere  con- 
ceded, indeed,  that  the  title  to  land  can  be  affected  by  es- 
toppel in  pais  arising  from  fraud."  It  is  so  apparent  that 
the  false  representations  made  by  Fitch  were  induced  by 
the  fact  that  he  had  heard  that  the  Wood  well  was  a  pro- 
ducer, and  for  that  reason  he  wanted  to  retain  as  much  of 
this  lease  as  possible,  and  made  these  fraudulent  represen- 
tations, that  his  reliance  upon  the  statute  of  frauds  cannot 
avail  him.  Story,  in  his  Equity  Pleadings  (section  767), 
thus  states  the  law:  "Whatever  may  be  the  doubts  in 
some  cases  of  trust,  it  seems  clear  that,  where  the  bill 
sets  up  a  parol  trust,  the  nonperformance  of  which  would 
be  a  fraud  upon  the  plaintiff,  or  where  the  parol  trust  is  a 
secret  trust,  alleging  to  be  in  fraud  of  the  public  policy  of 
the  country,  a  pure  plea  of  the  statue  will  not  prevail;  for 
the  statute  will  never  be  allowed  to  cover  fraud.*'  See, 
also.  Haig-v.  Kaye,  7  Ch.  App.  469,  where  it  is  held  that 
"the  statute  of  frauds  cannot  be  used  by  a  defendant  to 
cover  a  fraudulent  act."  It  is  true  that  in  the  case  of 
Nash  V.  Jones,  41  W.  Va.  769,  (24  S.  E.  592) ,  in  one  point  of 
the  syllabus  it  was  held  that,  "where  a  man  merely  employe 
an  agent  to  buy  an  estate,  who  buys  it  for  himself,  and  de- 
nies the  trust,  and  no  part  of  the  purchase  money  is  paid 
by  the  principal,  and  there  is  no  written  agreement,  he 
cannot  compel  the  agent  to  convey  the  estate  to  him,  as 
that  would  be  in  violation  of  the  statute  of  frauds;"  but  in 
that  case  the  facts  were  materially  difFerent  from  the  case 
at  bar,  for  Potts  did  not  employ  Fitch  as  his  agent  to  buy 
an  estate,  but  Potts,  Lowther,  and  Thompson  agreed  to  go 
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in  with  Pitch,  and  purchase  this  lease  for  fortv  dollars, 
each  to  take  one-fourth,  and  for  convenience  the  lease  was 
assigned  to  Fitch  alone,  and,  no  doubt.  Fitch  intended  in 
good  faith  to  assign  a  fourth  of  each  of  the  other  three,  and 
would  have  done  so  had  not  the  Wood  well  near  by  come  in 
a  producer.  Then  he  conceived  the  idea  of  defrauding 
Potts  out  of  one-half  of  his  interest  by  falsely  claiming  that 
he  had  conveyed  one-half  to  Lowther,  his  father-in-law,  and 
would  have  none  left  for  himself  if  be  assigned  one-fourth 
to  Potts,  The  statute  of  frauds  will  not  avail  Fitch  to 
cover  this  fraudulent  act,  or  protect  him  from  its  effects. 
For  these  reasons  the  rehearing  should  be  refused. 
J^eversed. 


CHARLESTON. 
368|  Childeks  ei  al.  z:  Neely. 

S  Submitted  June  17,  1899— Decided  November  28,  1899. 

I 

1.  Miming  Partnership — Otl  Lease. 

Where  tenants  in  common  or  joint  tenants  of  an  oil  lease 
or  mine  unite  and  co-operate  in  working  it,  they  constitute  a 
mining  partnerehip.      (p.  72). 

2.  Mining  Partnership— Ci>«/rt>/. 

When  members  of  u  mining  partnerebip  cannot  a^ree  in 
management,  those  having  a  majority  interest  control  its 
management  in  all  things  necesKary  and  proper  (or  its  opera- 
tion,    (p.  73). 

3.  Mining  PAHTtiKiisBir'-Dissolution. 

A  sale  of  his  interest  by  a  member  of  a  mining  partnership 
to  another  member  or  a  stranger  doea  not  dliieolve  the  part- 
nership, as  in  ordinary  partnerships,     (p.  74). 

4.  Mining  Partnership — Negligence  of  Partner. 

If  loss  come  to  the  firm  by  the  culpable  negligence  or 
breach  of  duty  or  wrongful  conduct,  or  diTersion  of  the 
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social  property  from  the  firm's  business  to  other  busineea  by 
one  member,  he  is  personally  accountable  therefor  in  an  ac- 
counting betvreen  the  memberB.     (p.  75). 

5.  Mining  Pabtnebship— ii>«  /or  Advancement. 

Partners  have  a  lien  on  a  social  property  for  advances  or 
balance  due  them,  after  debts;  but  if  they  have  divided  the 
property  or  product  of  tbe  business,  giving  each  Ms  share  in 
severalty,  and  separatiugr  it  from  the  balance,  no  aucH  lien 
exists  i>n  the  property  or  product  eo  actually  divided.  Such 
is  the  case  with  "division  orders"  in  oil  mioliiB'.     (p.  7^. 

6.  Mining  pASTSEiiaBiP—Dtssoiu/ian. 

If  a  bill  is  filed  by  a  member  of  a  co-partnership  for  dis- 
solution and  account,  and  cause  is  shown  for  dissolution, 
there  should  be  a  decree  of  dissolution  and  full  account,  not 
one  allowing-  the  partnership  to  continue  its  bUBincBS,  and 
making-  only  a  partial  account,  aud  decreeing  on  its  basis  in 
favgr  of  one  against  another  member  for  a  balance  on  such 
partial  account,  leaving  assets  untouched  by  the  account,  (p. 
78). 

7.  Miming  Fabtmershif — Dissolation  Receiver, 

When  cause  is  shown  for  dissolution  of  a  partnership,  and 
the  members  are  discord.ant  and  at  ill  will,  and  the  partner- 
ship hopeless  of  prosperity,  it  should  be  disBolved,  and  a  re- 
ceiver and  manager  appointed,  instead  of  leaving  its  asBcta 
and  buaineas  wholly  in  the  posseBsion  and  control  of  one 
member,  exdnding  the  other,     (p.  78.) 

8.  Mining  "PiUTSSKSsie^EquiiabU  Relief. 

Equity,  as  a  general  rule,  does  not  entertain  a  bill  for  ac- 
count between  partners  unless  a  diBsolution  and  -winding  up 
are  asked,  and  cause  therefor  shown.  Then  there  should  be 
dissolution  and  full  final  account,     (p.  73). 

Appeal  from  circuit  court,  Tyler  County. 
Bill  by  J.  M.  Childers  and  another  ag^atnst  S.  H.  N^ely. 
Judgment  for  plaintiffs,  and  defendant  appeals. 

Reversed. 
F.  L.  Blaceharr,  for  appeilaot. 
Robert  McEldowney  and  G.  M.  McCoy,  for  appellees. 

Shannon,  Judge: 

Childers  and  Ramey  filed  a  bill  in  equity  in  the  circuit 
court  of  Tyler  against  Neely,  praying  that  a  partnership 
between  Ibem  be  dissolved,  an  account  taken  "of  all  its  ac- 
counts, dealings,  and  transsictions  whatever,"  and  that  a 
manager  be  appointed  to  take  charge  of  the  property. 
Tbe  business  was  oil  production.     Neely  admitted  the  joint 
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enterprise,  bnt  denied  the  partnership;  and  be  joined  in 
request  for  account,  and  did  not  resist  a  dissolution,  if  a 
partnership.  The  decrees  made  a  partial  account,  decreed 
its  balance  ag^aiost  Neely,  and  denied  him  further  partici- 
pation, in  the  partnership  and  be  appealed. 

This  case  raises  an  interesting  and  important  subject 
in  this  mining  State;  that  is,  whether,  and  when,  joint  ten- 
ants ur  tenants  in  common,  jointly  operating  for  oil,  are 
partners,  or  merely  co-owners.  The  bill  asserts  a  part- 
nership, while  Neely  denies  it,  asserting  that  it  is  a  case, 
not  of  partnership,  but  co-ownership. 

In  two  leases  of  town  lots  for  oil  and  gas  purposes, 
Childers  owned  one-fourth  interest;  Kamey,  a  three-eighth 
interest;  Neely,  a  three-eighth  interest.  They  were  so 
far  joint  tenants.  They  agreed  to  develope  the  lots  for  oil, 
but  made  no  written  articles  of  partnership,  in  fact,  no 
oral  express  formation  of  a  partnership.  They  simply,  by 
an  indefinite  understanding,  agreed  to  develop  their  com- 
mon property,  each  giving  his  skill,  paying  bis  share  of 
outlay  proportionate  to  his  ownership,  and  getting  his 
share  of  the  product  proportioned  to  such  ownership.  I 
use  the  word  "product,"  instead  of  "profits,"  because 
there  was  no  contract  explicit  in  this  point  to  distinguish 
product  from  profit.  "Partnership  must  be  distinguished 
from  joint  management  of  property  owned  in  common. 
Where  two  partners  own  a  chattel,  and  make  a  profit  by 
the  use  of  it,  they  are  not  partners  without  some  special 
agreement  which  makes  them  so."  T.  Pars.  Partn.  g  76. 
Two  heirs  or  other  co-owners  of  a  farm,  jointly  farming  it 
for  profit,  are  not  partners.  There  is  a  peculiar  partner- 
ship, called  a  "mining  partnership,"  partaking  partly  of 
the  nature  of  an  ordinary  trading  or  general  partnership, 
on  the  one  hand,  and  partly  of  a  tenancy  in  common,  on  the 
other.  It  is  an  important  question  to  those  engaged  in  the 
oil  and  other  mining  business  whether  each  one  is  jointly 
and  severally  liable  for  all  the  doings  of  every  or  any  other 
of  the  associates  in  the  venture,  as  in  ordinary  trading 
partnerships.  What  is  a  mining  partnership?  15  Am.  & 
Eng.  Enc.  Law,  p.  609,  says:  "When  tenants  in  common 
of  a  mine  unite  and  co-operate  in  working  it,  they  consti- 
tute a  mining  partnership."  Many  authorities  there  cited 
thus  define  it.  See  the  California  case  of  Skillman,  t 
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Lachman,  83  Am.  Dec.  96,  and  note  discassing  it  fully; 
Lamar's  Ex'r  v.  Jfale,  79  Va.  147.  Mere  co-working 
makes  them  partners,  without  special  contract.  Barring. 
&  A.  Mines  &  M.  Courts  of  equity  take  jurisdiction  of  them 
as  if  general  partnerships.  2  Colly,  Partn.  chapter  35. 
Of  coarse,  owners  of  mines,  oil  leases  or  farms  can  by 
agreement  make  an  ordinary  partnership  therein;  but 
"where  tenants  in  common  of  mines  or  oil  leases  or  lands 
actually  engage  in  working  the  same,  and  share,  according 
to  the  interest  of  each,  the  profits  and  loss,  the  partner- 
ship relation  subsists  between  them,  though  there  is  no 
express  agreement  between  them  to  be  partners  or  to 
share  profits  and  loss."  Duryea  v.  Burt,  28  Cal.  569. 
The  presumption  in  such  case  would  be  that  of  a  mining 
partnership,  rather  than  an  ordinary  one,  in  absence  of  an 
express  agreement  forming  an  ordinary  general  partner- 
ship. Perhaps  the  case  of  Bank  v.  Osborne,  159  Pa.  St. 
10,  28  Atl.  163,  and  other  cases  in  that  state  cited  in  Bryan, 
Petroleum  &  Natural  Gas,  283,  would  justify  the  inference 
that  the  parties  operated  as  tenants  in  common;  but  the 
current  of  authority  elsewhere  recognizes  the  inference  of 
mining  partnerships.  That  state  does  not  recognize  such 
a  partnership.  Justice  Field  said  in  Kahn  v.  Smelting  Co., 
1(C  U.  S.  645,  26  L.  Ed.  266;  "Mining  partnerships,  as  dis- 
tinct associations,  with  different  rights  and  liabilities  at- 
taching to  their  members  from  those  attaching  to  mem- 
bers of  ordinary  partnerships,  exist  in  all  mining  commun- 
ties.  Indeed,  without  them  successful  mining  would  be 
attended  with  difficulties  and  embarrassments  much 
greater  that  at  present."  One  leading  distinction  between 
the  mining  partnership  and  the  general  one  is  that  the 
general  one  has,  as  a  material  element  of  its  membership, 
a  delictus  person<e  (choice  of  person),  while  the  other 
has  not.  Those  forming  an  ordinary  partnership  select 
the  persons  to  form  it,  always  from  fitness,  worthiness  of 
personal  confidence;  but  we  know  such  is  not  always  or 
often  the  case  in  oil  ventures.  It  is  because  of  this  delectus 
fersona  that  the  law  gives  such  wide  anthority  of  one  mem- 
ber to  bind  another  by  contracts,  by  notes,  and  otherwise. 
One  is  the  chosen  agent  of  the  other.  Hence,  when  one 
member  dies  or  is  bankrupt,  or  sells  his  interest  to  a 
stranger,  even  to  an  associate,  the  partnership  is  closed       . 
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one  chosen  member  is  gone,  the  unioa  broken,  becaase  he 
may  have  been  the  chief  dependence  for  success,  and  the 
newcomer  may  be  aa  unacceptable  person,  who  would  en- 
tail failure  upon  the  firm.  In  the  mining  partnership, 
those  occurences  make  no  dissolution,  but  the  others  go 
on;  and,  io  case  a  stranger 'has  bought  the  interest  of  a 
member,  the  stranger  takes  the  place  of  bim  who  sold  his 
interest,  and  cannot  be  excluded.  If  death,  insolvency,  or 
sale  were  to  close  up  vast  mining  enterprises,  in  which 
many  persons  and  large  interests  participate,  it  would  en- 
tail disastrous  consequences.  From  the  absence  of  this 
delectus  fersonee  in  mining  companies  fiows  another  re- 
sult, distinguishing  them  from  the  common  partnership, 
and  that  is  a  more  limited  authority  in  the  individual  mem- 
ber to  bind  the  others  to  pecuniary  liability.  He  cannot 
borrow  money  or  execute  notes  or  accept  bills  of  exchange 
binding  the  partnership  or  its  members,  unless  it  is  shown 
that  he  had  authority;  nor  can  a  general  superintendent  or 
manager.  They  can  only  bind  the  partnership  for  such 
things  as  are  necessary  in  the  transaction  of  the  particular 
business,  and  are  usual  in  such  business.  Charles  v. 
Bskleman,  5  Colo.  107;  Skillman  v.  Lachman,  83  Am.  Dec. 
96,  and  note;  McConnell  v.  Denver,  35  Cal.  365;  Jones  v. 
Clark,  42  Cal.  181;  Manmlle  v.  Parks,  7  Colo.  128,  2  Pac. 
212;  Cotigdon  v.  Olds,  18  Mont.  487,  46  Pac.  261;  Judge  v. 
Bras-well,  13  Bush.  67;  Waldron  v.  Hughes,  44  W.  Va.  126, 
(29  S.  E.  505) .  In  fact,  it  is  a  rule  that  a  nontrading  part- 
nership, as  distinguished  from  a  trading  commercial  firm, 
does  not  confer  the  same  authority  by  implication  on  its 
members  to  bind  the  firm;  as,  e.  g.  a  partnei  ship  to  run  a 
theatre  or  other  single  enterprise  only.  Pease  v.  Cole,  53 
Conn.  53,  22  Atl.  681;  DeardorJ's  Adtn'r  v.  Thacher,  78  Mo. 
128;  Smith,  Merc.  Law,  82;  T.  Par.  Partn.  §  85;  Pooley 
V.  Whitmere,  27  Am.  Rep.  733.  A  mining  partnership  is  a 
nontrading  partnership,  and  its  members  are  limited  to 
expenditures  necessary  and  usual  in  the  particular  busi- 
ness. Bates,  Partn.  §  329.  Members  of  a  mining  part- 
nership, holding  the  major  portion  of  property,  have  power 
to  do  what  may  be  necessary  and  proper  for  carrying  on 
the  business,  and  control  the  work,  in  ca-^e  all  cannot 
agree,  provided  the  exercise  of  such  power  is  necessary 
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and  proper  for  carrying  on  tbe  enterprise  for  the  benefit 
of  all  concerned.     Dougherty  v.  Crearyy  89  Am.  Dec.  116. 

These  principles  settle  much  of  this  case.  The  demur- 
rer was  properly  overruled,  because  there  was  a  partner- 
ship, and  equity  only  has  jurisdiction  to  settle  partnership 
accounts.  5  Am.  &  Eng.  Dec.  Eq.  74;  17  Am.  &  Eng. 
Enc.  Law,  1273, 

Neely  excepted  to  the  commissioner's  report  of  settle- 
ment because  of  the  allowance  to  Ramey  of  an  expenditure 
advanced  by  Ramey  of  three  hundred  and  sixty-dine  dol- 
lars and  seventy-hve  cents,  as  excessive,  and  because  for 
repairs  on  two  boilers  without  his  consent.  If  tbe  parties 
were  mere  joint  tenants,  consent  would  be  necessary. 
Ward^.  Ward's  Heirs,  40  W.  Va.  611,  (21  S.  E.  746),  29 
L.  R.  A.  449.  But,  being  partners,  as  above  stated,  a 
partner  has  power  to  order  necessary  repairs.  Besides, 
Ramey  owned  a  majority  interest.  The  boilers  were 
burnt  badly,  and  it  seems  that  tbis  outlay,  though  large,  is 
proven,  and  was  necessary  and  usual  in  such  a  business, 
and,  if  unattended  with  other  circumstances,  would  be 
clearly  allowable  under  principles  above  stated.  The  com- 
missioner reports  that  the  injury  to  the  boilers  came  from 
neglect  of  the  pumpers;  but  much  evidence  tends  to  show 
that  Ramey,  without  consent  of  Neelv,  removed  the  boilers 
off  the  ground  owned  by  the  firm,  upon  a  lease  of  Ramey 
and  Cbilders,  in  which  Neely  bad  no  interest,  and  used 
them  with  another  boiler  in  boring  and  operating  wells 
thereon  in  connection  with  these  wells  of  the  firm,  in 
Neely's  absence,  and  put  too  much  work  upon  tbem,  with 
inadequate  supply  of  water,  which,  likely,  by  heavy  firing, 
caused  the  burning  of  the  boilers.  If  this  is  so,  how  can 
Ramey  expect  pay  for  this  outlay?  Would  so  serious  an 
injury  have  occurred  to  the  boilers  had  this  improper  use 
of  tbem  not  been  made?  We  caonot  say  so  with  certainty, 
but  it  seems  not  likely.  Ramey  has  no  just  claim,  to  be 
repaid  expenditure  for  repairs  caused  by  himself, — the  di- 
version of  the  firm  property  to  his  own  work,  from  tbe 
work  of  tbe  firm.  Losses  from  neglect  of  duty  or  bad 
laith  of  a  partner,  or  breach  of  duty,  or  breach  of  a  part- 
nership agreement,  or  improper  diversion  of  its  property 
to  purposes  foreign  to  its  business,  will  be  charged  to  him, 
in  accounting.    17  Am.  &  Eng.  Enc.  Law,  1217;  1  Coolly. 
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Partn.  §  312;  Story,  Partn.  §  169;  T.  Pars.   Partn.  §  ISl. 
Ramey  does  not  deny  such  use. 

The  exception  for  the  two  hundred  and  thirty-nine  dol- 
lars and  seventy-five  cents  allowed  Kamey  for  three-eighths 
of  expense  seems  not  well  taken,  and  was  properly  over- 
ruled. The  commissioner  reports  that  Neely  should  be 
allowed  notbinfr  for  such  use  of  the  boilers  for  business  of 
Cbilders  and  Ramey  outside  the  legitimate  firm  business, 
yet  allows  him  one  hundred  dollars  therefor.  We  are  una-  . 
Me  to  say  that  such  sum  is  not  correct  in  amount,  and  will 
have  to  sustain  the  commissioner  as  to  it. 

Neely  excepted  because  the  commissioner  reported  that 
he  was  not  entitled  to  any  allowance  on  the  claim  made  by 
Neely,  that  by  reason  of  the  use  of  the  firm's  boilers  in 
boring  and  operating  wells  of  Cbilders  aud  Ramey  on  ad- 
joining leases  owned  by  them,  in  which  Neely  was  not  in- 
terested, the  two  welis  of  the  firm,  which  had  been  bored 
before  the  others  were,  and  were  paying  wells,  were  often 
shut  down  and  unproductive,  while  those  other  wells  were 
going  OQ,  and  that  by  reason  of  want  of  water  and  steam, 
and  the  inadequacy  of  the  engines  to  run  all  the  wells,  five 
or  six  in  number,  the  production  of  the  firm's  wells  was 
diminished.  The  commissioner  says  that  Neely  suffered 
no  appreciable  injury  thereby.  If  injured  at  all,  it  was  ap- 
preciable, and  to  be  estimated.  Ramey  states,  in  short, 
that  Neely  was  not  entitled  to  a  cent  on  this  score.  Neely 's 
evidence  is  distinct  that  he  was  there  numerous  times,  and 
found  these  two  wells  still.  He  swears  to  a  large  loss  from 
this  cause.  He  furnishes  considerable  evidence  to  sustain 
him  in  some  loss  from  this  score,  and  it  seems  that  equity 
should  make  some  compensation  for  it.  There  is  evidence 
that  Ramey,  when  asked  why  the  wells  were  shut  down, 
said  that  he  had  a  larger  interest  in  the  other  wells.  Ra- 
mey (having  bought  out  Cbilders'  interest,  and  Neely  be- 
ing absent  almost  all  the  time  of  operation)  had  sole  charge. 
The  commissioner  bases  his  opinion  of  no  injury  to  Neely 
from  pipeline  reports,  which  are  before  us,  but  it  does 
seem  from  the  evidence  that  the  firm  business  was  neg- 
lected, and  loss  to  it  accrued  therefrom  to  an  appreciable 
extent,  for  which  some  compensation  should  be  made.  It 
is  diEBcult  to  say  what  should  be  allowed  on  this  account,  it 
being  a  thing  of  only  approximate  estimate;  and  still  it 
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seems  an  allowance  should  be  made,  as  Ramey  is  claiming^ 
for  outlay,  and  himself  controlled  the  business. 

When  this  suit  was  brougbt,  Childers  and  Ramey  ob- 
tained in  it  an  injunction  enjoining  the  pipeline  companies 
transporting  the  firm's  oil  from  paving  Neely  for  his 
share  of  the  oil  to  which  be  was  entitled  under  his  division 
orders,  and  enjoining  Neely  from  any  further  participa- 
tion in  the  partnership,  and  from  selling  bis  share  of  the 
oil;  thus  taking  from  him  the  wells  and  their  proceeds, 
and  leaving  Ramey  in  sole  charge  of  them.  Neely  com- 
plains that  the  court  refused  to  dissolve  this  injunction. 
His  counsel  says  there  was  no  right  to  it,  as  the  bill 
charged  no  insolvency.  The  bill,  however,  did  charge  that 
Neely  had  failed  to  contribute  his  part  of  the  expense  of 
the  business,  and  that  Ramey  and  Childers  had  made  large 
outlays  therefor,  and  that  Neely  had  refused  to  make  set- 
tlement, and  was  largely  indebted  to  his  associates  from 
the  transactions  of  the  partnership.  This  justifies  the  in- 
jonction,  if  the  oil  of  Neely  were  social  assets,  as  partners, 
in  advancing  for  expenditures  for  the  partnership,  have  a 
lien  on  partnership  property  for  advances.  Skillman  v. 
Lachman,  83  Am.  Dec.  109;  Duryea  v.  Burl,  28  Cal.  570; 
T.  Pars.  Partn.  §  402,  note.  But  this  lien  is  only  on  part- 
nership property  while  distinctly  such;  for  it  is  the  law 
that  if  there  is  a  separation  or  division  of  the  property,  or 
part  of  it,  there  is  no  lien.  If  two  partners  consign  goods 
for  sale,  and  direct  the  consingee  to  carry  the  proceeds  to 
the  account  of  each,  and  it  is  done,  neither  partner  has  any 
lien  on  the  share  of  the  other  in  those  proceeds,  though  it 
would  have  been  otherwise  if  they  had  remained  part  of 
the  common  property.  2  Lindl.  Partn.  §  683;  1  Colly. 
Partn.  §  108,  note.  Now,  these  partners  agreed  to  have 
division  orders  when  they  began  business  (that  is,  tbe  pipe 
lines  to  give  each  certificate  of  bis  share  of  tbe  oil  com- 
mitted to  them,  which  was  a  product  of  the  wells);  and 
this  effected  a  separation  of  that  product,  making  each 
on^'s  share  his  several  property,  and  severing  it  from  the 
social  property,  if  it  was  such  at  any  moment.  There  be- 
ing no  lien,  there  was  no  justification  for  the  injunction. 
It  perhaps  disabled  Neely  from  paying  as  the  bill  de- 
manded of  him. 

There  is  another  error  in  the  proceeding.     The  bill  de- 
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maoded  a  dissolution.  It  showed  abundant  cause,  and  the 
evidence  shows  abundant  cause,  of  dissolution.  The  bill 
charges  that  the  plaiatiffs  and  Neely  made  a  settlement  to 
a  certain  date,  but  that  tbey  had  been  unable  to  get  Neely 
to  make  a  settlement  since  then;  tbat  he  was  violent  and 
abusive,  bad  threatened  them  with  violence,  and  declared 
be  would  have  nothiog  more  to  do  with  them;  that  be 
would  not  contribute  to  expenses;  that  bills  remained  un 
paid;  and  that  because  of  the  unsatisfactory  condition  of 
the  business,  and  the  "disagreements,  dissentions,  and 
disaffections  between  the  partners,  the  property  and  busi- 
ness were  sufiferini^."  The  evidence  shows  these  disagree- 
ments and  dissensions.  Thus,  it  was  plain  that  the  busi- 
ness was  hopeless  of  success  and  prosperity,  and  the 
interests  of  all  parties  demanded  absolute  dissolution  at 
the  hands  of  the  law.  Reconciliation,  harmony,  and  suc- 
cess were  utterly  beyond  hope.  17  Am.  &  Eng.  Enc,  Law, 
1104.  Therefore  the  court  should  have  decreed  dissolution 
absolute,  and  directed  an  account  of  the  partnership,  and 
wound  it  up.  But  it  decreed  no  dissolution,  but,  on  the 
contrary,  suffered  the  partnership  still  to  subsist,  and,  in- 
deed, go  on  in  the  sole  hands  and  management  of  Kamey, 
excluding  Neely  therefrom,  and  decreed  that  the  settle- 
ment by  the  commissioner  should  only  apply  to  its  date, 
leaving  it  open  to  future  account.  The  decree  perpetuated 
the  injunction,  forever  prohibiting  Neely  from  participa- 
tion in  the  business,  and  provided  that  when  he  should  pay 
four  hundred  and  eighty-seven  dollars  and  fifteen  cents 
found  due  from  him,  and  costs,  the  injunction  should  cease. 
That  excellent,  very  late  work,  containing  the  leading  late 
decisions  in  equity  in  America  and  England,  the  American 
and  Knglish  Decisions  in  Equity,  with  elaborate  notes  col- 
lecting decisions  (volume  5,  p.  52),  lays  down  the  rule  that 
equity  can  only  entertain  jurisdiction  for  an  account  when 
it  can  make  a  final  decree  in  the  suit;  citing  Randolph's 
Adm'x  V.  Kinney,  3  Kand.  394.  That  work  (page  lO?) 
says.,  "As  a  general  rule,  a  bill  for  accounting  between 
partners  which  does  not  also  seek  a  dissolution  of  the  part- 
nership will  not  be  maintained;"  citing  cases, — among 
them,  Colville  v.  Gibnan,  13  W.  Va.  314,  in  which  Judge 
Green  fully  sustains  this  position.  T.  Pars.  Partn.  §  206: 
2  Lindl.  Partn.  948.     If  there  ever  were    cases  which','-^'-' 
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bill  and  proof,  called  for  dissolution,  and  final  account,  not 
partial,  this  is  one.  And,  besides  the  showing  of  bill  and 
proof,  a  petition  for  rehearings  alleged  that  Ramey  had 
sold  the  boilers.  The  evidence  so  shows.  This  would 
charge  Ramey  to  credit  of  Neely.  There  was  partnership 
property  in  Ramey's  hands.  There  could  only  one  ade- 
quate relief  be  given, — dissolution,  sale  of  the  property  en- 
tire, and  full  account.  But  no  provisions  was  made  for 
dissolution,  sale,  or  full  account, — only  a  partial  settlement 
and  decree  against  Neely  for  the  sum  found  by  it.  The 
bill  alleged  that  the  property  couM  not  be  divided  in  kind. 
If  the  injunction  applied  to  property  belonging  to  the  firm, 
on  whii.b  a  lien  rested  for  the  other  partners,  it  would  be 
proper  to  continue  it  until  final  account  and  decree.  Ro- 
breckt  V. Robreckt 46  W.Va.  738, (34  S.  E.  801) .  But  Neely's 
share  of  the  oil  was  his  separate  property.  And  I  do  not 
see  why  he  should,  without  cause,  be  excluded  from  par- 
ticipation, letting  Ramey  have  sole  control.  A  receiver, 
impartial  between  them,  was  proper,  under  the  circum- 
stances. "If  no  dissolution  is  sought,  a  receiver  and  man- 
ager will  nut  be  appointed;  but;  with  a  view  to  a  dissolution 
or  winding  up,  a  receiver  and  manager  will  be  appointed, 
if  there  are  any  such  grounds  for  appointment  as  are 
proper  in  other  cases,  or  if  the  partners  cannot  agree  to 
working  the  mines  until  sold."  Colly.  Fartn.  §  381. 
Therefore  we  dissolve  the  injunction,  reverse  the  decree, 
overrule  the  demurrer  to  the  bill,  and  remand  for  further 
proceedings  as  herein  indicated,  and  further  according  to 
principles  governing  courts  of  equity  in  suuh  cases. 

Reversed. 


CHARLESTON. 

Shepherd  v.  Snodgrass  et  al. 

Sabmitted  Sept.  12,  1899— Decided  Nov.  28,  1899. 

Deposition— 5if»a/«rtf. 

Though  re^lar  to  liare  a  witness  to  si|fn  a.  deposition,  jet    -,,^.,1  . 
its  omission  will  not  snppresB  the  deposition,     (p.  61).  O 
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2.  Deposition — Certification. 

Though  regular  in  depositions  to  Btate  in  the  caption  or 
cloBing'  crrtiflcate  the  names  of  the  witnesses,  yet  its  omis- 
sion will  not  suppress  the  depositions,  if  it  is  certified  in  efltct, 
in  caption  or  certificate,  that  the  depositions  were  duly  taken, 
sworn  to,  etc.,  so  as  to  identify  them.      (p.  81). 

3.  Deposition— ^rurfin^  to  Wiinets. 

Depositions  taken  in  shorthand  by  the  stenographer,  and  after- 
wards written  out  in  long-hand  by  the  steoo^apher,  but  not  read 
to  or  by  the   witnesses   after  being  written  in    longhand,  if   ob- 
jected to,  cannot  t>e  read,  though  the   stenographer  certifies   that 
they  were  fully  and  truly  written  out  by  him  in  longhand  In 
the  words  spoken  by  the  witnesses,     (p.  81). 
Appeal  from  circuit  court,  Wetzel  County. 
Bill  by  George  W.  Shepherd,  committee  of  Martha  L. 
Noland,  and  said  Noland,  against  R.  E.  L.  Snodgrass  and 
others.     Decree  for  defendants,  and  plaintiff  Shepherd  ap- 
peals. 

Aj^mied. 

Robert  McEldownev  and  S.  Bruce  Hall,  for  appellant. 
C.  A.  Snodgrass,  and  W.  A.  Snodgrass,  for  appellees. 

Brannon,  Judge. 

This  was  a  chancery  suit  in  the  circuit  court  of  Wetzel 
County  by  George  W.  Shepherd,  committee  of  Martha  L. 
Noland,  and  said  Noland,  against  R.  E.  L.  Snodgrass  and 
others,  to  annnul  several  deeds  made  bv  Martha  L.  No- 
land,  on  the  ground  of  her  mental  incompetency  to  make 
them,  resulting  in  a  decree  dismissing  the  hill,  from  which 
the  guardian  has  appealed. 

The  first  question  raised  is  want  of  jurisdiction,  as, 
though  Martha  Noland  was  a  co-plaintiff,  she  is  not  an  ap- 
pellant. It  seems  to  me  that  the  committee  can  alone  ap- 
peal.  Likely,  though  a  committee  has  no  legal  title,  he 
could  sue  alune  to  annul  a  deed  of  bis  non  compos,  under 
Code  1891,  chapter  58,  section  37,  giving  him  the  right  to 
the  possession  of  the  estate  of  the  non  compos  and  to  sue  in 
respect  to  it;  and  more  clearly  still,  where  the  non  compos 
is  a  co-plamtifi,  the  committee  may  alone  appeal  hy  reason 
of  his  representative  interest.    2  Enc.  PI.  &  Prac.  158, 161. 

A  question  arises  when  we  come  to  consider  the  appeal 
on  its  merits.    The  appellant  asks  us  to  reverse  the  de- 
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cree  because  coDtrary  to  the  evidence.  When  we  take  up 
the  plaintiff's  evidence,  we  find  the  depositions  were  ex- 
cepted to  by  the  defense;  but  the  exceptions  were  over- 
mled,  and  the  defense  cross  assig;ns  this  as  error.  We 
mast  therefore  determine  whether  we  can  read  them  to 
overthrow  the  decree.  One  ground  of  exception  is  that  the 
positions  are  not  signed  by  the  witnesses.  The  notary 
certifies  that  the  witnesses  did  give  and  swear  to  the  depo- 
sitions, and  their  signatures  are  not  indispensable,  though 
they  ought  to  be  there.     1.  Bart.  Ch.  Prac.  741. 

Another  objection  is  that  the  captions  or  certificates  to 
depositions  doaot  insert  the  namesof  the  witnesses.  Why 
this  departure  from  form  and  usage  I  do  not  see;  but  as 
the  names  of  the  witnesses  appear  at  the  head  of  each  dep- 
osition, and  the  notary  certifies  that  "the  foregoing  deposi- 
tions of  witnesses"  were  taken,  etc.,  I  conclude  this  will 
do. 

The  next  exception  is  based  on  the  fact  that  the  deposi- 
tions were  taken  in  shorthand,  and  afterwards  written  out 
in  longhand,  and  never  seen  by  or  read  over  to  the  wit- 
nesses in  longhand,  or  signed  by  them.  What  is  the  effect 
of  this  mode  of  taking  depositions? 

They  are  not  good.  In  Moiler  v,  (/.  S.  6  C.  C.  A.  459, 
57  Fed.  490,  13  U.  S.  App.  472,  it  was  held  by  the  circuit 
appellate  court  that  depositions  taken  down  in  questions 
and  answers  by  a  stenographer,  and  not  reduced  to  writing 
in  the  presence  of  the  witness,  nor  read  over  to  or  by  him, 
are  not  properly  taken,  and  not  admissible  against  the  ob- 
jection of  either  party.  In  Jie  Cary  (D.  C.)  9  Fed.  754,  it 
was  held  that  depositions  taken  by  a  stenographer  before 
a  register,  and  afterwards  reduced  to  longhaud,  will  be 
suppressed,  if  not  read  to  and  signed  by  the  witness,  ac- 
cording to  genera]  order  ten,  after  they  are  written  out. 
That  order  says,  "that  the  depositions  shall  be  taken  down 
in  writing  by  or  under  the  direction  of  the  witness,  and 
signed  by  him  in  the  presence  of  the  register."  But  this 
I  understand  to  be  only  general  practice.  In  Zeknerv. 
Navigation  Co.,  41  Al.  464,  187  Pa.  S.  487,  it  was  held  that 
**a  deposition  taken  by  a  stenc^rapher  in  shorthand,  after 
being  written  out  in  longhand,  must  be  scrutinized,  as- 
sented to,  and  signed  by  the  witness."     The  opinion  says: 
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"It  ought  to  be  obvious  to  any  one  that  depositions  taken 
by  a  stenograpfaer  in  sbortband  must  be  fully  written  out 
in  longhand,  read  by  or  to  the  witness,  and  assented  to  and 
signed  by  him."  These  requirements,  or  their  full  equiv- 
alents, are  essential,  and  cannot  be  dispt:nsed  with.  The 
so-called  "depositions"  offered  in  this  case  were  wanting 
in  nearly  all  of  these  essential  particulars.  Such  a  prac- 
tice is  exceedingly  vicious  and  dangerous,  and  cannot  be 
too  severely  condemned.  It  is  true  the  "depositions,"  so 
called,  were  written  out  in  longhand,  but  until  they  were 
scrutinized  and  assented  to  by  the  witnesses  there  could 
be  no  assurance  that  they  were  correct.  I  do  not  fail  to 
see  that  in  the  first  two  cases  the  officer  taking  the  deposi- 
tions and  the  steni^raphers  were  different  persons, 
whereas  in  this  case  they  are  the  same;  but  that  does  not 
change  the  principle.  The  stenographer  may  mistake. 
If  he  wished  to  falsify,  it  is  easily  done,  if  he  takes  short- 
hand from  the  witness,  and  then,  in  his  absence,  write  it  in 
longhand.  When  written  in  longhand,  the  witness  sees  the 
deposition,  reads  it,  amends  it.  The  counsel  of  both  sides 
see  it,  and  know,  when  closed,  just  what  it  contains.  But 
they  know  no  more  of  shorthand  than  of  Chinese  or  Sanscrit 
characters.  The  deposition  has  not  received  the  final  ap- 
proval of  the  witness.  He  is  entitled  to  a  scrutiny  of  it. 
Both  litignats  are  deeply  interested  that  he  shall  have  it. 
Any  other  process  would  be  dangerous,  in  opening  wide 
the  door  of  mistake  and  fraud.  I  have  not  the  Pennsyl- 
vania case  before  me,  only  extracts  in  a  bi  ief,  but  its  gen- 
eral principles  are  correct,  whether  the  notary  and  stenog- 
rapher were  the  same  or  not.  Our  statute  (Code,  p.  1062) 
applies  only  to  stenographers  appointed  by  courts.  No 
statute  authorizes  a  stenographer  to  take  a  deposition  in 
shorthand,  and  then  merely  longhand  and  certify  it,  as  is 
the  case  in  some  states  under  statute.  A  question  of  .some 
trouble  would  arise  if  the  evidence,  including  those  deposi- 
tions, would  reverse  the  decree,  but  not  without  them,  and 
that  question  is  whether  we  could  read  the  defective  depo- 
sitions to  reverse  the  decree.  Ought  we  reject  them  and 
afSrm,  or  through  them  reverse  and  remand,  with  leave  to 
retake  them?  My  own  opiaion  is  that  such  depositions 
cannot  be  read  to  reverse  the  decree.  The  party  took  the 
risk  of  submitting  the  case  on  them,  and  must  be  held  to 
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know  the  law,  and  anticipate  ultimate  decisions  as  to  the 
depositions.  Davis  v.  Brown,  46  W.  Va.  716,  (34  S.  E. 
839) .  But  it  is  not  necessary  to  decide  this  point.  If  with 
those  depoistions  the  decree  cannot  be  reversed,  it  would 
be  useless  to  retake  them.  I  have  finally  concluded  that 
such  is  the  case.  The  object  of  this  suit  is  to  annul  a  deed 
on  account  of  mental  incompetency  of  its  grantor.  The 
law  presumes  competency,  and  it  takes  clear  evidence  to 
overthrow  the  presumption.  Delaplain  v.  Grubb,  44  W. 
Va.  612,  (30S.  E.  201.)  There  is  a  volume  of  conflicting 
evidence  and  differing  opinions  as  to  the  capacity  of  Mar- 
tha Noland,  expert  and  nonexpert.  Two  physicians,  who 
tested  her  capacity  just  after  the  execution  of  the  deed, 
definitely  assert  her  capacity.  Other  physicians,  who 
knew  her  well,  do  likewise.  The  notary  taking  the  ac- 
knowledgment, and  two  other  witnesses  present  when  it 
was  taken,  assert  her  capacity,  and  that  is  the  crucial  time 
of  test,  and  such  evidence  is  very  forcible.  Delaplain  v. 
Grubb,  iupra. 

And  it  is  to  be  remarked,  as  weakening  the  plaintiff's 
case,  that  the  evidence  to  attack  the  deed  is  largely  mere 
opinion  of  nonexpert  witnesses,  which  has  been  held  to  be 
nearly  worthless,  unless  stating  facts  warranting  such 
opinion.  K.rr-v.  Luns/ord,  31  W.  Va.  659,  (8  S.  E.  493) ,  2 
L.  R.  A.  668.  These  witnesses  do  not  give  facts  very 
strong  to  sustain  their  opinioa.  Oa  this  mass  of  evidence 
different  judges  might  come  to  different  conclusions.  At 
best,  it  is  only  matter  of  opinion.  I  have  myself  been  in- 
decisive ia  mind  as  to  it.  There  is  the  decision  of  the  cir- 
cuit court,  and  we  cannot  reverse  it,  unless  we  can  find  its 
decision  clearly  wrong.  When  I  reflect  upon  the  legal 
principles  above  stated,  and  the  conflict  of  evidence,  I  am 
quite  decided  that  we  must  leave  the  cases  as  decided  by 
the  circuit  court.  Had  that  court  decided  otherwise,  we 
would  not  reverse,  but  here  are  both  the  decision  and  the 
strong  presumption  of  sanity  to  forbid  reversal.  Decree 
affirmed. 
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Submitted  Sept.  13,  1899— Decided  Nov.  28,  1899. 

1.  Estate  at  Will — Termination. 

"If  one  party  may  t«nmiiate  an  estate  at  his  will,  ao  may 
the  other.  The  right  to  terminate  is  mutual."  Goiean  t.  Iron 
Co.,  3  S.  E.  120,  83  Va.  347.        (p.  87). 

2.  Oil  Lease— A"*^*/  to  Surrender. 

An  executory  gas  and  ou  lease,  which  provides  tor  its  sur- 
render at  any  time,  without  payment  of  rent  or  fulfillment  of 
any  of  its  covenants  on  the  part  of  the  leasee,  creates  a 
mere  right  of  entry  at  will,  which  may  be  terminated  by  the 
lessor  at  any  time  before  it  is  executed  by  the  lessee,    (p.  88), 

3.  Oil  'Lvjiss—Effecl  of  New  Lease. 

The  execution  of  a  new  lease  to  other  lessees,  and  posses- 
aion  thereunder,  render  such  prior  executory  lease  invalid,  (p. 
88). 

4.  Oil  'Lk\»e.— Equity. 

An  executory  lease  that  is  unfair,  unjust,  or  unreasonable 
will  not  be  enforced  in  equity.       {p.  89), 

5.  Cortract — Mutuality. 

If  one  party  to  a,  contract  is  not  bound  to  do  the  act  which 
forms  the  consideration  for  the  promise,  undertaking,  or 
agreement  of  the  other,  the  contract  is  void  for  want  of  mu- 
tuality.        (p,  102.) 

Appeal  from  circuit  court,  Wetzel  County, 
Action  by  the  Eclipse  Oil  Company   against  the  South 
Penn  Oil  Company.     Decree  for  defendant.     Plaintiff  ap- 
peals. 

Affirmed. 
Hdbbard  &  Hubbard,  J.   R.  Summerville   and    Robert 
McEldowney,  for  appellant. 

U.  N.  Arnett,  a.  B.  Fleming  and  M.  F.  Elliott,  for 
appellee. 
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Dent,  President: 

This  is  a  controversy  between  the  Eclipse  Oil  Company, 
appellant,  and  the  South  Penn  Oil  Company  and  others, 
from  the  circuit  court  of  Wetzel  County,  over  a  lease  in  the 
following  words,  to  wit:  "Agreement  made  and  entered 
into  this  11th  day  of  May,  A.  D.  1897,  by  and  between 
Henry  Garner,  of  the  county  of  Wetzel  and  state  of  West 
Vit^iaia,  of  the  first  part,  and  H.  J.  and  J.  C.  Stotze.  par- 
ties of  the  second  part,  witnessetb,  that  the  said  party  of 
the  first  part,  fur  and  in  consideration  of  the  covenants  and 
agreements  hereinafter  mentioned,  does  covenant  and 
agree  to  lease,  and  by  these  presents  has  leased  and 
granted,  the  exclusive  right  unto  the  parties  of  the  second 
part,  their  heirs  or  asisgns,  for  the  purpose  of  operating 
and  drilling  for  petroleum  and  gas,  to  lay  pipe  lines,  erect 
necessary  buildings,  re-lease,  and  subdivide,  all  of  that 
certain  tract  of  land  situate  in  Proctor  district,  Wetzel 
County,  and  state  of  West  Virginia,  and  bounded  and  de- 
scribed as  follows,  to  wit:  Bounded  on  the  north  by  lands 
of  C.  Parsons'  heirs,  on  the  east  by  the  landsof  Burton,  on 
the  south  by  the  lands  of  Isaac  and  William  Smith,  on  the 
west  by  lands  of  James  Newman;  containing  102  acres,  be 
the  same  more  or  less.  The  parties  of  the  second  part, 
their  heirs  or  assigns,  to  have  and  to  hold  the  said  prem- 
ises foi  and  during  the  term  of  3  years  from  the  date 
thereof,  and  so  long  thereafter  as  oil  or  gas  can  be  pro- 
duced in  paying  quantities.  The  parties  of  the  second 
part.  h«irs  or  assigns,  ag:ree  to  give  to  the  first  party  }i 
part  of  all  petroleum  obtained  from  the  said  premises,  as 
produced  in  a  crude  state;  the  said  }i  part  of  the  petroleum 
to  be  set  apart,  in  the  pipe  line  running  said  petroleum,  to 
the  credit  and  for  the  benefit  of  the  said  party  of  the  first 
part.  The  said  party  of  the  first  part  is  to  fully  use  and 
enjoy  the  said  premises  for  the  purpose  of  tillage,  except 
such  part  as  shall  be  necessary  for  said  mining  purposes, 
and  the  right  of  way  over  and  across  the  said  premises  to 
the  place  or  places  of  mining  or  operating.  The  said  par- 
ties of  the  second  part  are  further  to  have  the  privilege  of 
using  sufficient  gas  and  water  from  the  premises  herein 
leased  to  run  the  necessary  engines,  with  the  right  to  se- 
cure any  machinery,  fixtures  and  buildings  placed  on  said 
premises  by  the  said  parties  of  the  second  part  or  those 
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actiDg  under  them,  and  are  not  to  put  down  any  well  for 
oil  on  the  lands  hereby  leased,  within  50  rods  of  the  build- 
ings now  on  said  premises,  without  the  consent  of  the  said 
party  of  the  f  rst  part.  Damages  done  to  growing  crops 
shall  be  paid  by  second  party.  It  is  agreed  that,  if  gas  is 
found  in  paying  quantities,  the  consideration  in  full  to  the 
party  of  the  first  part  for  gas  shall  be  $2C0.00(two  hundred 
dollars)  per  annum  for  the  gas  from  each  well,  when  util- 
ized off  the  premises;  gas  free  of  charge  for  household 
uses  to  first  party.  The  parties  of  the  second  part  agree 
to  drill  one  test  well  on  the  above  described  premises 
within  six  months  from  the  execution  of  this  lease,  or,  in 
lieu  thereof,  thereafter  pay  to  the  said  party  of  the  first 
part  one  dollar  per  acre  per  annum  until  such  well  is  com- 
pleted; and  if  said  test  well  is  not  completed  within  six 
months  from  the  above  date,  or  rentals  paid  thereon,  this 
lease  is  null  and  void,  and  not  further  binding  on  either 
party.  And  it  is  furher  agreed  that  the  second  parties, 
their  heirs  or  assigns,  shall  have  the  right  at  any  time  to 
surrender  up  this  lease,  and  be  released  from  all  moneys 
due  and  conditions  unfulfilled;  then  and  from  that  time 
this  lease  and  agreement  shall  be  null  and  void,  and  no 
longer  binding  on  etthei  party,  and  the  payments  which 
have  been  made  held  by  the  party  of  the  first  part  as  the 
full  stipulated  damages  for  nonfulfillment  of  the  foregoing 
contract;  that  all  cooditions  between  the  parties  hereto 
shall  extend  to  their  heirs,  executors,  and  assigns.  In 
witness  whereof,  we,  the  said  parties  of  the  first  and  sec- 
ond parts,  have  hereunto  set  our  bands  and  seals.  Henry 
Garner.  [Seal.]  H.  &  J.  C.  Stolze.  ISeal.]  Witness: 
Sam  J.  Beck."  This  lease  was  assigned  to  the  Eclipse  Oil 
Company.  On  the  18th  day  of  June,  1898,  the  lessor  again 
leased  this  property  to  J.  A.  Phillips,  who  assigned  to  the 
South  Penn  Oil  Company.  The  latter  company  began  de- 
velopements,  when  the  Eclipse  Oil  Company  obtained  an 
injunction,  claiming  that  its  lease  was  still  valid,  although 
nothing  was  done  thereunder  except  the  payment  by  it  of 
the  annual  rental  provided  for  on  the  lOth  day  by  Novem- 
ber, 1898,  and  alleged  acceptance  thereof  by  the  lessor. 
The  injunction  was  dissolved  on  motion,  and  plaintiff  ap- 
peals. 
The  effect  of  the  last  clause  of  the  controverted  lease  ap- 
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years  to  have  been  overlooked  by  counsel.  It  is  in  these 
words:  "And  it  is  furtber  aj^reed  tbat  the  second  parties, 
tbeir  heirs  or  assij^ns,  shall  have  the  right  at  any  time  to 
surrender  up  this  lease,  and  be  released  from  all  moneys 
due  and  consideration  unfulfilled;  then  and  from  that  time 
this  lease  and  agreement  shall  be  null  and  void,  and  no 
longer  binding  on  either  party,"  etc.  This  clause  appar- 
ently destroys  this  lease,  or  renders  it  invalid,  at  least 
until  some  consideration  has  passed  from  the  lessee  to  the 
lessor.  Lessee's  counsel  claim  that  he  was  not  bound  to 
do  anything  or  pay  anything  until  eighteen  months  from 
the  date  ot  the  tease,  and  in  the  meantime  he  has  the  right 
to  surrender  it,  and  thereby  be  released  entirely  from  any 
obligation  whatever.  This  renders  it,  to  this  extent,  nti- 
dum pactum,  by  which  the  lessor  is  not  bound  any  more 
than  the  lessee;  and,  until  something  is  done  in  consum- 
mation thereof,  either  party  may  terminate  it.  "If  one 
party  may  terminate  an  estate  at  bis  will,  so  may  the 
other.  Sight  to  terminate  is  mutual."  Cowan  y.Iron  Co., 
83  Va.  547, 3  S  E.  120;  Petroleum  Co.  v.  Coal,  Coke  &  Mfg. 
Co.,  89  Tenn.  381;  18  S.  W.  65;  Knightv.  Iron  Co.,  47  Ind. 
105;  Pidgeon  v.  Richards,  4  Ind.  374;  2  Bl.  Comm.  135. 
The  lessee  was  out  nothing,  at  no  expense,  and  running  no 
risk,  and  yet  he  makes  the  conditions  of  his  contract  such 
that  the  lessor  cannot  tell  for  eighteen  months  whether  the 
contract  is  to  be  binding  on  the  lessee  or  not.  In  the 
meantime,  he  receives  nothing  for  his  delay.  As  Judge 
Brannon  says  in  the  case  of  Roberts  v.  Bcttman,  CW.  Va.) 
30  S.  E.  95,  "The  covenant  to  pay  is  brought  to  birth  by 
the  lease,  only  to  die  at  the  hands  of  its  mother," — a  case 
of  fetal  strangulation  which  kills  the  mother.  The  lessor 
had  the  right  to  terminate  this  nudum  factum  at  any  time, 
which  he  eif  ectually  did  by  making  a  new  lease,  and  giving 
possession  of  the  premises  to  another.  12  Am.  &  Eng. 
Enc.  Law,  757;  Kelly  v.  Watte,  12  Mete.  (Mass.)  300;  2  Bl. 
Comm.  146;  Guffy  v.  Hukill,  34  W.  Va.  49,  (11  S.  E.  754), 
8  L.  R.  A.  759.  Nor  can  declarations  or  conduct  on  his 
part  affect  the  rights  of  his  new  lessee.  The  lessor's  con- 
duct in  receiving  the  rent  and  recognizing  the  prior  leases 
after  he  had  parted  with  the  estate  would  be  of  very  little 
weight,  if  admissible  as  evidence,  for  he  "was  an  old,  fee- 
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ble  man,  easily  influenced."  It  must  be  presumed  that  the 
lessor,  in  executing  the  last  lease,  intended  to  do  and  did 
what  be  had  the  legal  right  to  do.  The  lessees,  having  the 
mere  right  of  entry,  were  not  bound  to  do  so,  and  could  es- 
cape the  payment  of  any  consideration  at  any  time,  at  their 
will,  by  surrender  of  the  lease.  They  could  hold  on  for 
years,  or  until  their  lessor  pressed  for  his  rent,  and  then 
surrender  his  own  lease  in  satisfaction  thereof.  This  is 
not  like  the  lease  in  the  case  of  Roberts  v.  Bettman,  cited 
above,  and  in  which  the  majority  of  this  court  held  that  the 
lessor  was  entitled  to  demand  rent  until  the  lease  was  sur- 
rendered. That  lease  provided  that  at  any  time  the  lessee 
might  surrender  the  lease,  and  "thereafter  be  discharged," 
while  this  lease  provides  that  the  lessee  "shall  have  the 
right  at  any  time  to  unrrender  up  his  lease,  and  be  released 
from  all  moneys  due  and  conditions  unfulfilled."  It  is  a 
complete  release,  as  referred  to  in  Judge  English's  dis- 
senting opinion  in  the  case  last  cited.  Nor  was  the  right 
of  the  lessor  to  terminate  the  lease  raised  in  that  case. 
But  both  parties  having  allowed  the  lease  to  remain  in  be- 
ing for  a  certain  length  of  time,  without  any  eflEort  on  the 
part  of  either  party  to  terminate  it,  the  court  held  that  the 
lessee,  having  retained  the  lease  and  enjoyed  its  benefits^ 
could  not  take  advantage  of  his  own  wrong  to  escape  the 
payment  of  the  accrued  rents.  It  was  admitted  that  he 
could  surrender  at  any  time,  and  thereafter  be  discharged, 
while  under  the  present  lease  the  lessees  could  surrender, 
and  were  released.  There  was  nothing  to  bind  them  to 
pay  rent  or  explore.  These  matters  were  as  completely 
at  their  will  as  though  they  had  signed  no  lease.  The  les- 
sor, by  execution  of  the  junior  lease,  passed  all  his  right  to 
his  lessee;  and,  if  there  was  anything  necessary  to  be  done 
to  terminate  the  senior  lease,  the  lessee  had  the  right  to 
do  it.  It  might  be  possible  to  show  in  some  way  that  the 
junior  lease  was  not  intended  to  take  away  the  right  of  en- 
try of  the  senior  lessees.  There  would  have  to  be  proper 
allegations  to  this  end  in  the  bill.  It  contains  none,  and 
the  presumption  is  that  there  are  none.  The  plaintiff  rests 
its  case  entirely  on  the  validity  of  its  leases.  The  defend- 
ant's lease  renders  them  invalid.  The  plaintiff  was  at  no 
expense  or  loss  before  it  had  full  notice  of  the  termination 

L:,j,i...dbiCiOO^Ie 


W.Va.]  Oil  Cokpamy  v.  Oil  Cobipany.  89 

of  its  leases.  Such  termination  was  neither  inequitable 
or  uDconscionabie,  but  rid  the  lessor  of  a  dubious,  specu- 
lative contract,  liable  to  be  defeated  at  any  moment,  to  his 
loss  and  injury,  by  his  lessees.  The  plaintiff  afterwards 
paid  the  rent  at  its  uwn  risk,  and,  with  widenjpen  eyes,  as- 
sumed the  consequences,  thereof.  This  determination 
renders  it  unnecessary,  to  construe  the  thereafter  clause 
so  eloquently  and  earnestly  dwelt  apoD  by  the  learned 
counsel  on  both  sides  of  this  litigation,  and  the  questions 
raised  will  be  left  open  for  future  consideration  in  a  proper 
case. 

There  is  another  ground  for  which  this  lease  should  not 
be  enforced  by  a  court  of  equity,  and  that  is  its  unfairness. 
The  lessor  executed  this  lease  with  the  expectation  of  a 
prompt  development  of  his  land.  The  lessees  deceived 
him  by  the  covenant  to  sink  a  well  in  six  months,  and  then, 
under  the  pretense  of  fixing  a  penalty,  in  the  shape  of  ren- 
tal, for  failure  to  complete  the  well  in  the  time  prescribed, 
skillfully  turned  it  into  a  speculative  lease,  for  rental 
merely,  which,  according  to  their  claim,  they  had  eighteen 
months,  and  so  much  longer,  as  they  could  postpone  the 
same,  to  decide  to  pay  or  not.  This  evidences  a  plain  in- 
tention on  their  part  not  to  explore  for  oil  or  gas,  and  the 
covenants  in  relation  thereto  were  simply  a  blind  to  deceive 
the  confiding  lessor.  It  is  decidedly  a  one-sided  lease,  and, 
if  the  lessor  had  remained  quiet,  they  could  have  held  it 
for  an  indefinite  period  without  either  exploring  for  gas  or 
oil  or  paying  any  rent.  That  only  those  contracts  which 
are  fair,  just,  and  reasonable  will  be  specifically  enforced 
is  an  unquestionable  doctrine  of  equity,  and  any  trace  of 
nnfairness  will  render  specific  performance  impossible. 
22Am.&  Eng.  Enc.  Law,  1022;  Vogelv.Pekoc,\&Tm.Zi% 
42N.  E.  386,  30  L.  H.  A.  491;  Weaver  v.  Weaver,  109  lU. 
225;  Chit.  Cont.  155.;  Bish.  Cont.  32;  1  -Whart.  Cont.  5; 
Matiile  Co.  v.  Ripley,  10  Wall.  339,  19  L.  Ed.  955;  Alwortk 
V.  Seymour,  42  Minnh.  526,  44  N.  W.  1030.  The  decree 
complained  of  is  affirmed. 

ON  PETITION  FOR  RBHeARIMG. 

(Feb.  5,  1900.) 
In  their  petition  and  argument  for  rehearing,  plaintiff's 
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counsel  earnestly  urge  at  least  six  several  reasons  why  a 
rehearing:  should  be  granted  in  this  case,  with  such  force 
and  sincerity  as  compel  a  careful  consideration  of  them 
necessary;  and.  if  any  of  them  are  well  founded  in  law,  re- 
hearing should  follow  as  a  matter  of  course.  If  they  are 
all  plainly  untenable,  then  the  rights  of  the  appellee  to 
have  a  speedy  end  of  this  litigation  should  prevail  over  any 
disposition  the  court  or  its  members  may  entertain  of  ac- 
cording to  the  attorneys -the  privilege  of  reargument  for 
their  own  or  their  client's  satisfaction. 

The  first  position  is  that  the  Court  decided  the  case  on  a 
point  not  fairly  arising  on  the  record,  in  total  disregard  of 
points  raised  in  argument  by  counsel  on  either  aide,  and 
fairly  arising  upon  the  record.  This  presents  at  once  the 
question,  what  is  the  point  fairly  arising  upon  the  record 
which  was  decided  by  the  circuit  court,  and  then  brought 
to  this  Court  to  be  reviewed  by  it?  It  was  the  dissolution 
of  the  plaintiff's  injunction.  And  this  is  the  sole  point 
fairlv  arising  on  the  record  presented  for  the  consideration 
of  this  Court,  and  the  question  is,  did  the  circuit  court  err 
in  dissolving  the  injunction?  The  circuit  court's  conclu- 
sion may  be  right,  and  its  reasons  therefor  wholly  wrong; 
yet  this  court  will  never  reverse  a  right  decision  because 
the  reasons  advanced  in  support  thereof  may  be  baseless. 
It  is  the  duty  of  this  Court  to  afBrjn  the  decree,  if  the  rec- 
ord justifies  it,  notwithstanding  that  the  circuit  court  and 
the  counsel  may  be  laboring  under  an  entire  misapprehen- 
sion as  to  the  true  merits  of  the  controversy  or  the  ques- 
tions involved.  Nor  do  the  reasons  by  which  the  circuit 
court  was  actuated  anywhere  appear  in  this  record. 
Counsel  have  seen  fit  to  have  an  entertaining  contest  over 
what  they  consider  to  be  the  reason  by  which  the  circuit 
court  was  controlled  in  reaching  its  conclusion.  This, 
however,  is  not  a  moot  court,  and  cannot  be  governed  by 
the  consent  or  argument  of  counsel,  but  it  must  adminis- 
ter justice  as  the  very  right  is  made  to  appear  from  self- 
inspection  of  the  record.  This  is  the  law,  and  there  is  no 
decision  of  any  court  to  the  contrary.  It  is  in  perfect  ac- 
cord with  the  provision  of  the  constitution,  to  wit,  article  8, 
section  5:  "When  a  judgment  or  decree  is  reversed  or 
affirmed  by  the  supreme  court  of  appeal)^  every  point  fairly 
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arising  upon  the  record  of  tbe  case  shall  be  considered  and 
decided;  and  the  reasons  therefor  shall  be  concisely  stated 
in  writing  and  preserved  with  the  record  of  the  case."  It 
is  not  tbe  opinion  of  the  counsel  as  to  what  they  consider, 
agree,  or  argue  may  be  the  points  in  issue,  either  in  their 
petitions  or  briefs,  but  what  the  record  itself  discloses, 
that  the  court  must  decide.  The  circuit  court,  in  deter- 
mining; the  single  point  presented  to  ibis  court,  to  wit,  the 
dissolution  of  the  injunction,  necessarily  held  that  the 
plaintiff  was  not  entitled  to  the  relief  sought,  but  that  its 
equity,  for  some  reason,  in  some  respect  was  defective. 
The  circuit  court  is  not  required  to  give  its  reasons,  and  if 
it  did,  and  tbey  were  insufficient,  this  Court  would  not  in 
any  sense  be  governed  by  them;  but  it  must  examiae  the 
record,  and  ascertain  wnether  the  decision  is  sustained 
thereby.  Counsel  who  are  presumed  to  be  fully  advised 
of  the  law  have  the  right  to  set  up  and  knock  down  us  many 
straw  propositions  as  they  please,  but  they  cannot  compel 
the  court  to  follow  their  example,  or  require  it  to  be  bound 
by  their  conclusions.  Neither  can  they  compel  the  court 
to  enter  into  the  discussion  of  propositions  of  law  not  nec- 
cessary  for  the  decision  of  the  points  of  error  presented  to 
the  court  for  its  determination.  This  Court  must  pre- 
snme  that  the  circuit  court  was  controlled  by  tbe  true  le- 
gal reasons  justified  by  the  record  for  its  conclusion, 
rather  than  insufficient  ones  presented  by  the  counsel  in 
argument.  Counsel  undoubtedly  confound  the  points 
fairly  arising  on  the  record  with  the  legal  reasons  to  be 
given  in  support  of  the  decisions  of  such  points.  The  au- 
thorities referred  to  and  relied  on  clearly  show  this  to  be 
the  case.  For  instance,  the  case  of  Kesler  v.  Lapman,  46 
W.  Va.  293,  (33  S.  E.  289).  In  this  case,  and  numerous 
others,  this  Court  has  held  that  points  not  determined  by 
the  circuit  court  will  not  be  considered  by  this  Court  on 
appeal.  Robreckt  v.  Robrecht,  46  W.  Va.  738,  (34  S.  E.  801) ; 
Woods  V.  CampMl,  45  W.  Va.  203,  (32  S.  E.  208) ;  Bani  v. 
Gould,  42  W.  Va.  137,  (24  S.  E.  547) ;  Alderson  v.  Commis- 
sioners, 32  W.  Va.  461,  (9  S.  E.  863) ;  Harris  v.  Mauser,  26 
W.  V^jl^gl  Armstrong  v.  Town  of  Grafton,  23  W.  Va. 
2)50;  ifurke^.  Adair,  Id.  165.  But  this  Court  has  not  held 
nor  would  it  possibly  do  so,  that  a  wrong  legal  reason  given 
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for  a  right  decision  of  a  point  presented  would  render  such 
decision  erroneous,  and  that  it  would  be  reversed  and  seat 
back,  that  the  court  mijSfht  correct  its  reasons  to  corre- 
spond with  its  conclusion.  A  point  of  taw,  while  it  may 
affect,  is  not  equivalent  to,  the  point  of  error  at  issue  in  a 
controversy;  for  it  may  give  rise  to  and  be  governed  by 
numerous  points  of  law,  and,  while  the  court  may  be  in  er- 
ror as  to  the  one,  it  may  be  right  as  to  the  other.  This 
Court  is  in  duty  bound  to  consider  any  questions  of  law  re- 
lating to  the  point  in  issue,  whether  mentioned  or  over- 
looked by  counsel,  without  notice  to  them;  and  in  rule  5,  § 
4,  of  the  long-established  rules  of  this  court  (23  W.  Va. 
823) ,  the  Court  gives  notice  that  it  will  notice  any  point  of 
error,  whether  assigned  or  not.  This  is  its  legal  duty, 
without  regard  to  any  rule  on  the  subject.  The  Court  sits 
to  administer  justice,  and  not  to  teach  or  be  taught  law. 
When  the  question  is  a  plain,  legal  one,  it  is  not  incumbent 
on  the  Court  to  call  counsel's  attention  to  it,  or  request  ar- 
gument concerning  it.  For  the  very  reason  that  argu- 
ment is  not  necessary  in  its  determination.  The  Court 
must  be  presumed  to  know  some  of  the  elementary  princi- 
ples of  law,  and  capable  of  passing  thereon,  without  the 
assistance  of  counsel. 

By  its  suit  the  plaintiff  put  the  validity  of  its  own  lease 
in  issue.  In  dissolving  the  injunction,  the  circuit  court 
necessarilv  held  the  lease,  for  some  reason,  inoperative. 
The  counsel  in  argument,  give  a  reason  for  the  action  of 
the  circuit  court.  It  may  be  the  true  one,  but  this  Court 
cannot  be  governed  by  it.  On  inspection  of  the  lease  for 
construction,  it  finds  it  plainly  invalid  for  other  reasons 
than  those  asserted;  thus  sustaining  the  conclusion  of  the 
circuit  court.  This  it  was  its  duty  to  do,  it  matters  not 
how  unfavorably  such  action  may  impress  the  defeated  liti- 
gant, and  counsel.  That  the  decision  is  just,  and  in  ac- 
cordance with  law,  conscience,  and  duty,  should  be  a  suffi- 
cient shield  to  ward  oS  the  pointed  arrows  of  criticising 
sarcasm,  though  poisoned  with  the  malevolence  of  defeat. 
The  clause  of  the  lease  on  which  counsel  think  this  contro- 
versy hinges  is  a  very  doubtful  one,  susceptible  of  as  many 
constructions  a»  minds;  and  wbile,  in  accordance  with 
BeUman  v.  Harness,  42  W.  Va.  433,  (26  S.  E.  271) ;  36  L.  R. 
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A.  566, — being  mereW  speculative  in  its  nature, — it  should 
be  most  atrongly  construed  against  the  lessee,  yet  any  con- 
struction thereof  must  be  subject  to  the  most  serious 
doubts,  with  the  probable  result  of  great  legal  injustice. 
Such  being  the  case,  it  is  far  better  to  uphold  the  conclu- 
sion of  the  circuit  court  by  legal  propositions  and  applica- 
tion thereof  to  this  lease,  about  which  there  can  be  no 
doubt  except  in  minds  warped  and  biased  by  some  per- 
sonal interest. 

The  second  reason  urged  by  the  plaintiff  is  "that  the 
conclusion  reached  by  the  Court  upon  the  question  it  orig- 
inated is  not  warranted  by  the  law."  The  plamtiEf,  in  in- 
stituting its  suit  to  have  its  lease  declared  valid,  and  not 
the  Court,  originated  the  question  involved.  When  it  came 
into  equity,  it  should  have  presented  a  lease  not  already 
avoided,  and  not  sought  the  enforcement  of  a  contract  thus 
rendered  unconscionable.  Points  of  distinction  are  at- 
tempted to  be  shown  between  this  case  and  the  case  of 
Cowan  V.  Iron  Co.  cited.  That  was  a  case  to  cancel  a  lease 
^hich  the  lessee  claimed  to  be  an  absolute  deed.  The  court 
held  that  because  it  contained  a  stipulation  that  the  lessee 
should  "have  the  right  and  privilege  of  removing  from  the 
said  tract  of  land  at  anv  time  any  machinery,  buildings, 
and  fixtures  or  improvements  made  or  erected  upon  it  by 
the  lessee,"  such  stipulation  aflthorizedthe  lessee  to  termi- 
nate the  lease  at  any  time,  and,  the  lessee  having  such 
right,  the  lessor  could  do  likewise,  as  the  right  to  termi- 
nate must  be  mutual.  In  the  present  lease  the  right  to 
terminate  is  not  left  to  mere  inference,  but  it  is  expressly 
reserved  to  tbe  lessee;  and,  after  the  lease  had  been  form- 
ally terminated  by  the  lessor  executing  a  new  lease,  the 
lessee  brings  suit  to  enforce  it.  In  that  case  the  lease  was 
for  the  purpose  of  producing  metal  ores;  in  this,  it  is  for 
the  production  of  oil.  In  that  case  the  lessee  was  not  to 
pay  anvthing  unless  he  should  produce  ore.  In  this  case 
the  lessee  was  not  bound  to  pav  anything  unless  he  chose 
to  do  so.  In  that  case  the  term  was  indefinite.  In  this, 
the  term  of  three  years  is  specified.  In  that  case  the  les- 
see entered  into  possession,  mined  some  ore,  and  made 
payments  therefor,  and  then  ceased  operations  for  the  rea- 
son that  they  were  not  remunerative.  In  this  case  the 
plaintiff  neither  entered  into  possession  nor  paid  any  ren- 
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tals  or  other  consideration,  until  after  tde  lessor  terminated 
tbe  lease  bv  tbe  execution  of  a  new  lease  toothers.  In  that 
case  tbe  lessee  could  have  held  forever,  if  tbe  lease  waa 
held  valid,  without  doing  anything  or  paying  rent.  In 
this  case  the  lessee  could  have  beld  for  eighteen  months,  if 
its  claim  was  held  valid,  without  doing  anything  or  paying 
anything.  The  pointsof  similarity  as  to  the  essentials  are 
much  greater  than  the  points  of  dissimilarity  nonessen- 
tial in  their  character,  so  far  as  the  law  governing  them  is 
concerned.  "It  is  a  well-settled  and  well-known  rule  of 
law  that  a  lease  or  estate  which  is  at  the  will  of  one  of  tbe 
parties  is  equally  at  the  will  of  the  other  party.  One  of 
them  is  no  more  and  no  further  bound  than  the  other.  As 
the  lessee  in  this  case  had  the  clear  right,  at  his  will,  to 
terminate  tbe  tenancy  at  any  time,  so  had  the  lessor.  It 
cannot  be  otherwise,"  Knight  y.  Iron  Co.,  47  Ind.  105, 
cited.  The  lease  in  the  case  just  referred  to  was  a  convey- 
ance of  all  tbe  mineral  coal,  limestone,  iron  ore,  fire  clay, 
and  oil,  in  consideration  of  one  dollar;  ana  it  further  pro- 
vided for  tbe  payment  after  ten  years  of  a  rental  of  five 
dollars  in  advance,  and  for  royalties  on  the  coal,  etc,  and 
oil  mined  and  produced.  It  contained  the  stipulation  that 
the  lessee  "shall  have  the  right  to  abandon  said  lands  and 
mining  at  any  time  and  remove  all  his  buildings  and  fix- 
tures from  said  land."  Tbe  court  said:  "This  must  be 
regarded  as  the  creation  of  an  estate  at  will.  It  is  a  stipu- 
lation which  applies  to  the  whole  interest  of  both  parties 
under  the  instrument,  and  every  section  and  clause  in  it. 
The  lessee  has  only  to  will  it,  and  every  part  of  the  instru- 
ment, and  every  interest  under  it,  whether  of  the  lessor  or 
of  the  lessee,  is  at  once  atan  end."  This  language  applies 
equally  to  the  surrender  clause  of  the  present  lease,  which 
is  just  as  strong  as  tbe  one  under  discussion,  for  both  are 
as  strong  in  favor  of  the  lessees  as  language  can  make 
them.  In  tbe  case  of  Pidgeon  v.  Richards,  4  Ind.  374, 
cited,  a  lease  of  land  for  a  valuable  consideration  at  tbe 
pleasure  of  tbe  lessee  was  held  to  be  also  at  the  pleasure  of 
the  lessor.  In  the  case  of  Petroleum  Co.  v.  Coal,  Coke  & 
Mfg.  Co.,  89  Tenn.  381,  18  S.  W.  65,  it  was  held  that  a  min- 
ing lease  for  ninetv-nine  years  was  nudum  pactum,  if  con- 
strued to  impose  no  legal  obligation  upon  the  lessee  to  ex- 
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plore  and  discover  mines,  or  to  work  them  wben  discov- 
ered; that  such  construction  would  controvert  it  into  a 
mere  volnntary  optioa,  that  the  lessor  could  withdraw  at 
anytime  before  acceptance.  Under  the  provisions  of  the 
lease  in  controversy,  there  was  no  obligation  upon  the  les- 
see to  explore  or  pay  rent;  but  he  reserved  the  voluntary 
option  to  surrender  it  at  anv  time,  without  legal  obligation 
to  do  anything  or  pay  anything.  Hence  the  lessor  had  the 
right  to  vacate  it  at  any  time  while  in  an  executory  state. 
The  lessees  had  the  right  at  any  time  to  aav,  "This  lease 
is  at  an  end,"  and  thus  put  a  complete  end  to  the  rights  of 
both  parties  under  it.  It  therefore  created  a  mere  estate 
at  their  will,  and,  being  at  their  will,  it  was  at  the  wilt  of  the 
lessor,  also.  There  is  no  escape  from  this  coaclusion,  and 
it  has  been  the  law,  undisputed,  from  time  immemorial. 
2  Bl.  Comm.  145;  4  Kent,  Comm.  Ill;  Washb.  Real  Prop. 
505;  Co.  Inst.  55a.  Nor  does  the  three-years  term  agreed 
on  change  or  affect  this  conclusion.  This  is  merelv  a  fixed 
period,  without  binding  consideration,  beyond  which  the 
lessees  could  not  hold  the  estate,  even  by  their  own  elec- 
tion, though  the  lessor  took  no  action.  It  was  to  terminate 
the  estate  by  its  own  vigor,  without  effort  on  the  part  of 
the  lessors.  It  in  no  sense  took  away  the  right  of  the  les- 
see to  terminate  the  estate  at  his  pleasure,  and  therefore  it 
could  not  do  so  as  to  the  lessor,  as  this  right,  if  it  exists, 
must  be  mutual;  for  there  was  no  valuable  or  enforceable 
consideration  for  it.  There  was  nothing  binding  the  les- 
see to  produce  oil  or  gas.  But  the  continuance  of  the  lease 
was  entirely  dependent  upon  the  commutation  or  forfeit- 
ure clause  for  both  consideration  and  extension. 

The  third  proposition  relied  on  by  the  plaintiff  is  that, 
admitting  the  lease  to  create  an  estate  at  will,  there  was  no 
notice  to  quit,  and  a  nuoiber  of  authorities  are  cited  to 
show  that  some  notice  is  necessary  for  the  protection  of 
the  party  to  be  dispossessed.  This  may  be  by  demand  of 
possession  or  notice  to  quit.  4  Kent.  Comm.  Ill;  2  Bl. 
Comm.  146.  But  where  there  is  nu  possession,  and  no  in- 
jury can  result  to  the  lessee,  such  as  the  loss  of  crops,  a 
re-leasing  of  the  same  premises  is  a  sufficient  notice.  Re- 
entry is  always  sufficient  notici:,  but  there  can  be  no  re- 
entry where  the  lessee  has  never  been  in  possession.  12 
Am.  &  Eng.  Enc.  Law.  757;  Kelly  v.  Waiie,  2  Bl.  Comm. 
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146;  and  Guffy  v.  Huiill,  cited  in  the  original  upiaioa  in 
this  case.  Nor  could  the  after  reception  of  rent  by  the 
lessor  operate  as  a  waiver  of  notice  in  favor  of  the  plaintiff, 
as  against  the  subsequent  lessees.  The  latter  had  their 
leases  duly  recorded  on  the  15th  day  of  Aujfnst,  1898,  and 
thereby  the  plaintiff  had  constructive  notice  thereof,  both 
at  the  time  of  its  alleged  payment  of  rent,  and  at  tbe  time 
it  acquired  its  interest  in  tbe  prior  leases,  to  wit,  the  lat 
dav  of  September,  1898.  It  was  fully  advised  of  the  appel- 
lee's rights  prior  to  the  acquirements  of  its  interests,  and 
legally  knew  that  the  lessor  had  parted  with  his  interest  to 
the  South  Jr'enn  Oil  Company,  and  that  its  leases,  having 
been  thereby  terminated,  could  not  be  revived  by  payment 
of  rent  to  him,  and  that  he  had  no  right  to  receive  it;  but, 
if  pdid  to  any  one,  it  should  have  been  to  his  assigns  or  sub- 
sequent lessees,  who  had  the  right  to  refuse  it,  or  not,  at 
their  pleasure.  This  is  provided  the  subsequent  lease  is 
valid,  and  not  in  condition  to  be  terminated  at  the  time  of 
the  ]tayment  of  the  rent  under  the  first  lease,  and  provided, 
further,  that  tbe  payment  of  the  rent  has  the  effect  to  re- 
new or  continue  the  life  of  the  first  lease.  Strictly  speak- 
ing, tbe  money  paid  was  not  rent,  but  was  commutation  to 
secure  the  extension  of  the  time  of  forfeiture  for  failure  to 
complete  a  well  within  the  period  of  six  months  elapsed 
from  the  date  of  the  lease.  Therefore  its  payment  did  not 
renew  or  keep  the  lease  alive,  except  that  it  prevented  its 
becoming  invalid,  under  the  forfeiture  clause,  as  to  tbe 
lessor,  but  not  as  to  the  subsequent  lessees.  It  in  no  wise 
affected  the  surrender  clause  prior  to  the  time  of  its  pay- 
ment. Kur  did  it  bind  the  lessee  to  pay  such  commutation 
in  the  future.  But  this  was  still  at  his  discretion.  It  was 
a  mere  voluntary  payment  for  something  already  enjoyed, 
and  not  for  future  enjoyment  Hence  it  could  not  revive  a 
lease  already  terminated  under  a  different  provision,  or 
operate  as  a  termination  of  the  subsequent  lease.  Nor  was 
tbe  subsequent  lease  in  tbe  present  case  in  a  terminable 
condition  at  the  time  of  the  payment  of  such  commutation. 
While  the  surrender  clause  is  somewhat  similar,  and  suffi- 
cient to  render  it  the  grunt  of  an  estate  at  will,  terminable 
by  either  party  during  its  mere  executory  existence,  there 
are  other  provisions,  entirely  dissimilar,  which,  when  put 
into  execution,  destroyed  for  a  time,  at  least,  its  terminable 
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character.  The  forfeiture  clause  is  in  these  words: 
''Provided,  however,  that  this  lease  shall  become  null  and 
void,  and  al]  rights  hereunder  shall  cease  and  deter- 
mine, unless  a  well  shall  be  completed  on  said  premises 
within  two  months  from  the  date  hereof,  or  unless 
the  lessee  shall  pay  at  the  rate  of  twenty-five  dollars  and 
fifty  cents  quarterly  in  advance  for  each  additional  three 
months  such  completion  is  delayed  from  the  time  above 
mentioned  for  the  completion  of  such  well  until  a  well  is 
completed.  Such  pavments  may  be  made  direct 
to  the  lessors  or  deposited  to  their  credit  in  the  Marion 
P.  O.,  in  Wetzel  county,  W.  Va."  This  lease  was 
executed  on  the  15th  day  of  Jane,  A.D,  1898.  No  pretense 
is  made  that  it  was  terminated  during  the  two  months  in 
which  it  remained  in  an  executory  state,  nor  is  there  any 
pretense  or  allegation  that  thereafter  the  commutation  of 
twenty-five  dollars  and  fifty  cents  was  not  paid  in  advance 
quarterly  until  a  well  was  completed.  The  receipt  of  this 
quarterage  in  advance  would  necessarily  suspend  the 
terminable  character  of  the  estate  during  the  time  for 
which  it  was  paid.  In  the  absence  of  any  allegation  to  the 
contrary,  the  presumption  is  that  ibis  quarterage  was  duly 
paid  and  received,  and  that  the  lease  was  at  no  time  termi- 
nable before  possession  taken  thereunder;  and  the  comple- 
tion of  a  producing  well  changed  the  lessees  right  of  ex- 
ploration into  a  vested  estate  for  five  years,  and  so  long 
thereafter  as  oil  and  gas  should  be  produced  in  paying 
quantities.  The  commutation  in  the  plaintiff's  lease  was 
not  to  be  paid  until  after  the  benefits  were  received,  and 
was  then  at  its  option,  while  in  the  subsequent  lease  it  was 
to  be  paid  in  advance,  before  benefits  received,  and  failure 
to  pay  it  forfeited  the  lease.  It  is  true  that  the  plaintiff 
would  now  have  the  surrender  clause  given  a  different  con- 
struction, but  the  language  is  too  plain  for  misconception. 
It  is  here  again  repeated:  "Audit  is  further  agreed  that 
the  second  parties,  their  heirs  or  assigns,  shall  have  the 
right  at  any  time  to  surrender  up  this  lease,  and  be  released 
from  all  moneys  due  and  conditions  unfulfilled;  then  and 
from  that  time  this  lease  and  agreement  shall  be  null  and 
void,  and  no  longer  binding  on  either  party,  and  the  pay- 
ments which  shall  have  been  made  be  held  by  the  party  of 
the  firsit  part  as  the  full  stipulated  damages  for  non-fulfilL 

L:,j,l...dbyClOO^Ie 


98  On,  Company  v.  Oil  Company.  [47 

mentof  the  foregoing  contract."  It  no  payments  have 
been  made,  although  due,  the  lessor  receives  nothtng,  as 
all  moneys  due  are  to  be  released,  all  conditions  unfulfilled 
to  be  discharged,  and  the  agreement  to  be  no  longer  bind- 
ing on  either  party.  Language  could  not  be  made 
stronger  to  relieve  a  lessee  from  all  obligation  at  bts  owa 
will  and  pleasure. 

The  fourth  contention  of  the  plaintiff  is  that  its  lease  is 
not  a  nudum  pactum,  without  consideration,  and  void  by 
reason  thereof.  It  insists  that  it  is  made  under  seal,  which 
imports  consideration,  and  that  a  party  to  it  cannot  avoid 
it,  for  this  reason.  This  would  be  true  at  law.  3  Am.  & 
Eng.  Enc.  Law,  827;  Harris  v.  Harris,  23  Grat.  738.  It  is 
not  true  in  equity.  "It  is  a  fundamental  principle  of 
equity  to  refuse  aid  to  the  enforcement  of  executory  deeds, 
unless  founded  upon  either  a  good  or  a  valuable  considera- 
tion. The  presenceof  a  seal  does  not,  in  equity,  import  a 
consideration."  It  has  no  force.  6  Am.  &  Eng.  Enc, 
Law,  (2d  Ed.)  683;  Adams,  Eq.  78;  Fry,  Spec.  Perf.  §  96; 
Pom.  Spec.  Perf.  §  57;  Lamprey  v.  Lamprey,  29  Minn. 
151,  12  N.  W.  514;  Buford's  Heirs  v.  McKee,  1  Dana,  107, 
If  there  was  any  consideration  for  the  lease,  other  than 
that  mentioned  iu  the  lease,  it  was  the  duty  of  the  plaintiff 
to  allege  it;  otherwise,  the  contract  itself  is  conclusive  on 
this  question.  The  only  considerations  mentioned  in  the 
lease  are  the  royalties  and  rentals  on  oil  and  gas  to  be  pro- 
duced, and  the  commutation  for  failure  to  complete  a 
well.  The  plaintiff  was  not  bound  to  complete  a  well  in 
any  given  time,  or  during  the  life  of  the  lease,  so  as  to  pro- 
duce oil  royalties  or  gas  rentals,  but  in  lieu  thereof  might 
pay  a  commutation,  which  he  reserved  the  right  to  defeat 
at  any  time  before  payment  enforced  by  surrender  of  the 
lease.  It  was  entirely  optional  with  him  to  bore  or  not,  or 
pay  or  not.  He  was  not  bound  to  do  either,  but  could  de- 
cline tu  do  both.  This  lease  is  not  capable  of  any  other 
construction,  A  consideration  mentioned  which  is  not  leg- 
ally enforceable  is  equivalent  to  no  consideration,  and  a 
contract  dependent  thereon  is  as  much  a  nudum  paciam 
as  if  no  consideration  were  mentioned,  "Where  two  par- 
ties to  an  instrument  enter  mutual  covenants  which  are  in- 
terchangeable considerations  for  each  other,  if  either  party 
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neglects  or  refuses  to  bind  himself  be  thus  renders  the  in- 
strameat  void  for  want  of  mutuality,  and  he  cannot  avail 
himself  of  it  as  obligatory  upon  the  other,  nor  can  he  ren- 
der it  obligatory  upon  the  other  by  anv  subsequent  act  of 
his  own, -without  the  latter's  assent."  Dodger,  Hopkins, 
14  Wis.  630.  "Want  of  mutuality  in  the  inception  of  the 
contract  may  be  remedied  by  the  subsequent  conduct  of 
the  parties,  or  by  the  execution  of  the  agreement."  7  Am. 
&  Eng.  Enc.  Law,  (2d  Ed.)  114,  115.  Plaintiff's  lease 
sbows  on  its  face  that  it  was  bntirely  optional  with  the  les- 
see to  perform  it,  or  not,  at  its  pleasure;  and  the  Pennsyl- 
vania cases  referred  to  in  argument  do  not  militate  against 
this  construction,  for  it  is  impossible  to  give  it  any  other. 
In  the  case  of  McMillan  v.  Philadelphia  Co.,  1S9  Pa.  St. 
142.  28  Atl.  220,  the  language,  "he  Lthe  lessee]  having  the 
option  to  drill  the  well  or  not,  or  pay  said  rental  or  not," 
was  held  not  to  give  the  lessee  the  option  to  refuse  to  do 
both,  but  that  he  must  do  either  the  one  or  the  other,  to 
render  them  consistent  with  other  provisions  of  the  lease. 
The  same  holding  was  had  in  the  case  oi  Jackson  v.  O'ffara, 
183  Pa.  St.  233,  38  Atl.  624.  These  decisions  are  not  appli- 
cable to  this  case,  for  it  is  impossible  to  construe  plaintiff's 
lease  so  as  to  take  away  its  optional  right  to  surrender  it  at 
its  pleasure,  without  paying  anything  therefor.  The  sur- 
render clause  in  the  lease  construed  in  the  case  of  Hooks 
V.  Forsl,  165  Pa.  St.  246,  30  Atl.  846.  is  in  the  exact  lan- 
guage contained  m  the  plaintiff's  lease.  But  the  former 
lease  contains  no  forfeiture  clause,  and  in  the  granting 
clause  the  consideration  of  one  dollar  in  band  paid  is  ac- 
knowledged, and  it  is  further  stipulated  that  the  lessees 
should  pay  one  hundred  dollars  per  month,  begining  with 
the  date  ot  the  lease,  until  a  well  is  completed,  the  pay- 
ments being  made  in  advance;  and  the  following  receipt  is 
embraced  in  the  lease:  "November  the  30th,  1889.  Re- 
ceived from  Lahey,  Campbell  and  Stoughton  $100  for  rent 
on  lease  in  full  to  December  the  30th,  1889."  The  lease 
also  acknowledges  the  first  payment,  for  the  month  of  No- 
vember. The  lessor,  receiving  a  valuable  consideration  for 
the  term,  could  not  terminate  the  lease  until  the  end 
thereof,  although  it  was  still  at  the  will  of  the  lessor,  who 
bad  the   right  to  waive  his  Inpayments  and   terminate  the 
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lease  at  bis  pleasure.  The  January  payment  becoming 
due,  tbe  lessees  asked  for  three  weeks  to  make  it,  and,  in 
case  it  was  not  then  made,  agreed  that  tht;  lessor  might 
consider  tbe  lease  abandoned,  and  relet  toothers.  The 
court  held  this  to  be  a  surrender  of  tbe  lease,  although  it 
was  not  actually  given  up,  and  that  the  lessees  could  not  af- 
terwards tender  the  payments  due,  and  thereby  renew  it, 
without  the  consent  of  tbe  lessor.  Tbe  case  of  Roberts  v. 
Betlman,  54  W.  Va.  143,  (30  S.  E.  95) ,  has  no  application, 
whatever  to  tbe  present  case.  That  was  a  suit  at  law  for 
rentals.  In  that  case,  while  both  parties  bad  the  right  to 
terminate  tbe  lease,  one  under  the  forfeiture  clause,  and 
the  other  under  the  surrender  clause,^ — neither  took  the 
necessary  steps  to  do  so,  but  the  lease  was  allowed  to  con- 
tinue  in  existence  for  the  benefit  of  tbe  lessee;  and  the 
court  held  tbe  lessor  was  entitled  to  bis  rentals  until  tbe 
lessee  terminated  tbe  lease  by  a  surrender  thereof.  It  was 
admitted  that  both  parties  bad  tbe  right  to  terminate  it, 
but  that  neither  bad  done  so.  Nor  was  tbe  lease  invalid 
for  want  of  consideration,  for  the  lessee  stipulated  to  pay 
one  hundred  dollars  per  month  in  advance  until  a  well  was 
completed,  or  until  be  surrendered  the  lease,  and  only 
thereafter  was  he  to  be  relieved  from  tbe  monthly  pay- 
ments. Tbe  two  clauses  of  torfeiture  and  surrender  were 
held  not  to  be  self-acting,  but  to  require  some  action  on  the 
part  of  one  or  both  tbe  parties  to  terminate  the  lease,  and 
the  termination  thereof  only  destroyed  tbe  after-accruing 
rights  of  the  parties.  The  plaintiff's  lease,  on  the  other 
hand,  failed  to  legally  bind  the  lessee  to  pay  any  rentals 
for  (as  claimed  by  it)  eighteen  months,  and  then,  as  it 
now  would  rather  not  claim,  on  mere  surrender  released 
it  from  all  moneys  due, — a  generous  lease  to  the  lessee,  but 
unfair  to  the  lessor.  It  is  true  that  most  oil  leases  have  a 
surrender  clause,  but  it  is  also  just  as  true  that,  as  to  con- 
sideration, they  vary  as  the  leaves  of  the  forests;  and  the 
consideration,  in  so  far  as  the  lessor  is  concerned,  gov- 
erned the  surrender  clause.  Without  consideration,  an 
executory  lease  mav  always  be  vacated  or  terminated;  with 
valuable  consideration,  it  cannot  be.  The  length  of  the 
term  or  the  character  of  tbe  estate  makes  no  difference. 
The  courts  will  not  enforce  executory  contracts  not  on  con- 
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sideratioQ  deemed  g'ood  or  valuable  in  law.  Barrett  v.  Mc- 
Alltsler,  33  W.  Va.  738,  (11  S.  E.  220),  has  no  application 
to  this  case,  for  the  reason  that  the  appellee's  subsequent 
lessees  are  presumed  to  have  been  aware  of  the  invalid 
character  of  plaintiff's  lease  at  the  time  they  obtained 
their  lease.  They  knew  that  the  plaintiff  had  the  right  to 
terminate,  and  that  he  could  not  thereafter  renew  it  in  der- 
ogation of  their  rights  acquired  for  valuable  considera- 
tion. Nor  could  plaintiff's  lease  be  treated  as  an  ordinary 
option  for  sale  or  rent,  for  the  reason  that  it  was  for  a  term 
that  might  expire  before  plaintiff  made  up  his  mind  to  ac- 
cept it  and  thus  the  lessors'  estate  involved  be  lost,  without 
a  compensation  to  him  therefore.  A  man  offers  to  lease  a 
house  to  another  for  one  year,  beginning  at  a  certain  date, 
for  one  hundred  dollars;  the  tenant  to  have  the  liberty  to 
pay  or  not  to  pay  the  rent,  if  he  chooses.  The  tenant,  to 
make  this  contract  binding,  must  either  pay,  or  agree  in 
advance  to  pay,  the  rent;  and  he  cannot  wait  until  the  term 
expires  before  binding  himself.  Otherwise,  the  lessor 
loses  his  term,  and  receives  nothing  for  it.  If  the  tenant 
is  not  legally  bound  to  pay  the  one  hundred  dollars,  the 
contract  is  void;  for  it  is  founded  on  a  nonenforcable  con- 
sideration, which  is  equivalent  to  no  consideration.  The 
landlord  is  neither  bound  to  give  the  tenant  notice,  nor 
await  until  the  expiration  of  any  part  of  the  proposed  term, 
before  reletting  to  some  one  else;  but  it  is  the  duty  of  the 
tenant  to  notify  bim  of  acceptance  before  the  beginning  of 
the  term,  which  he  may  do  by  paying  or  agreemg  to  pay 
the  rent.  The  most  that  can  be  said  of  this  lease  is  that 
it  was  no  more  than  an  option,  without  consideration,  which 
might  be  withdrawn  at  any  time  before  acceptance;  and 
the  leasing  to  another,  with  or  without  notice  to  the  prior 
lessee,  was  a  withdrawal  thereof.  Coleman  v.  Appie- 
garih,  68  Md.  21,  11  Atl.  2M;  Picktiisony.  Bodds,  2  Ch. 
Div.  463;  Pom.  Spec.  Perf.  §5  60,  61. 

The  fifth  contention  of  the  plaintiff  is  that  the  court 
erred  in  holding  that  its  bill  was  in  its  nature  a  suit  for 
specific  performance,  and  subject  to  the  equitable  rules 
that  control  relief  in  such  cases.  It  is  probably  true  that 
the  plaintiff  might  have  brought  a  suit  in  ejectment  or 
Dolawful  detainer  for  the  enforcement  of  its  lease,  but  it 
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ctioae  to  come  into  equity.  Counsel  should  not  permit  the 
tll-considered  remarks  of  a  judge  to  mislead  them  as  to  the 
law,  for  judges  may  err.  Equity  has  the  right  to  specific- 
ally enforce  leases,  and  the  covenants  therein  contained, 
when  relief  at  law  is  inadequate.  Id  the  case  of  Clay  v. 
Powell,  85  Ala.  538,  5  South.  330,  it  was  held  that  a  bill 
would  lie  to  enforce  a  covenant  in  a  lease,  "upon  the  prin- 
ciples analogous  to  those  governing  the  equitable  remedy 
of  specific  performance."  And  in  22  Am.  &  Eng.  Enc, 
Law,  972,  the  law  is  stated  to  be,  "Leases  of  real  estate, 
agreements  to  lease,  and  contracts  in  relation  thereto,  in- 
cluding covenants  in  contracts  of  lease,  are  enforceable 
specificially. "  The  alleged  ground  of  equitable  relief  is 
the  prevention  of  waste  or  irreparable  injury,  but,  having 
taken  jurisdiction  for  one  purpose,  equity  will  go  onto 
give  full  relief.  Bettman  v.  Harness,  42  W.Va.  433,  (26  S. 
E.  271),  36  L.  R.  A.  566,  cited.  Specific  execution  is  not 
confined  to  the  making  of  deeds,  but  is  the  giving  of  any 
relief  the  nature  of  the  case  may  demand.  22  Am.  &  Eng. 
Eac.  Law,  1079.  Equity  does  not  merely  stay  waste,  and 
send  the  plaintiff  to  law  to  establish  its  title  and  enforce 
its  contracts,  but  it  goes  on  to  specific  execution  thereof. 
Plaintiff  prays  that  this  be  done;  that  its  leases  may  be 
held  to  be  valid  and  subsisting,  and  the  subsequent  leases 
invalid,  and  that  it  be  decreed  to  have  the  exclusive  right 
to  operate  for  oil  and  gas  on  the  lands  involved;  and  that 
the  subsequent  lessees  be  enjoined  from  preventing  it 
from  taking  possession  thereof,  and  be  required  to  account 
tor  the  value  of  the  oil  already  produced.  If  this  is  not  en- 
forcing specific  performance  of  this  contract,  what  is  it? 
It  is  certainly  not  a  divorce  suit,  or  a  bill  to  dissolve  a  cor- 
poration. It  is,  however,  an  ejectment  in  chancery. 
Ejectment  is  the  proper  remedy  for  enforcing  specific  per- 
formance at  law.  To  declare  a  contract  valid,  preserve  the 
subject-matter  thereof,  and  turn  it  over  to  the  contractee, 
is  certainly  specific  performance  of  such  contract;  and 
the  difference  being  that  when  tried  at  equity  or  at  law.the 
separate  rules  as  to  relief  governing  the  separate  tribunals 
must  prevail, — one  being  a  court  of  conscience,  and  the 
other  adhering  to  legal  principles.  The  very  basis  of 
plaintiff's  suit  is  the  enforcement  of  its  contract  and  it 
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seeks  a  court  of  equity  because  of  the  broader  and  more 
satisfactory  and  adequate  relief  afforded.  In  doing:  so,  it 
must  submit  to  the  rules  of  equity.  "It  is  a  general  prin- 
ciple that  when,  from  personal  incapacity,  the  nature  of 
the  contract,  or  any  other  cause,  a  contract  is  incapable  of 
being  specifically  enforced  against  one  party,  that  party 
is  equally  incapable  of  enforcing  it  specifically  against 
the  other."  Marble  Co.  v.  Ripley,  10  Wall.  359,  19  L. 
Ed.  962.  This  is  through  want  of  mutuality,  which 
governs  relief  both  in  courts  of  law  and  equity.  For 
instance,  in  the  present  case  the  payment  by  the  plain- 
tiff of  the  commutation  was  for  an  expired  term,  and 
there  was  no  binding,  legal  obligation  on  it  to  pay  any 
further  rental,  or  door  perform  anything  further  under 
the  lease,  and  the  lessor  was  powerless  to  enforce 
specific  performance  thereof.  Hence  equity  is  justified 
in  refusing  relief  to  the  plaintiff.  At  all  times  it  had 
the  lease  at  its  will,  without  being  legally  obligated 
thereby.  The  lease,  if  treated  as  mutually  terminable  at 
will,  is  not  unfair,  but,  if  construed  according  to  plaintiff's 
contention,  it  is  itself  the  best  evidence  of  its  unfairness. 
Without  any  present  consideration  therefor,  it  seeks  to 
bind  the  lessor's  land  for  the  period  of  three  years.  It  as- 
sures the  completion  of  a  well  in  six  months,  or  in  lieu 
thereof  the  payment  of  one  dollar  per  acre  per  annum  un- 
til a  well  is  completed,  without  fixing  a  certain  time  of  pay- 
ment, and  then  provides  for  surrender  at  any  time,  and  re- 
lease of  all  moneys  due.  The  forfeiture  clause  is  clothed 
in  such  ambiguous  language  that  highly  eminent  coun- 
selors and  judges  learned  in  the  law  differ  as  to  its  mean- 
ing, and  yet,  "an  old,  feeble  man  easily  influenced,"  is  ex- 
pected to  fully  comprehend  it.  "Those  engaged  in  the 
production  of  oil  send  agents  armed  with  printed  leases  to 
solicit  leases,  and  they  take  leases  for  great  areas,  and 
they  are  forms  already  prepared;  ard  the  people  in  many 
instances  know  little  of  them,  are  inexperienced  in  oil 
operations,  and  are  without  legal  advice.  They  rely  on  the 
agent."  Such  leases  should  be  construed  most  strongly 
against  him  who  solicited  and  prepared  them.  Bellman  v. 
Harness,  42  W.  Va.  448,  (26  S.  E.  271),  36.  L.  E.  A.  566, 
cited.     Plaintiff  insists  that  this  lease  should  be  construed 
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as  a  whole,  and  so  as  to  make  it  binding  on  the  parties.  It 
is  impossible,  against  its  express  provisions,  to  construe 
it  so  as  to  bind  the  lessees,  wbo  reserved  to  themselves  the 
right  to  vacate  it  at  any  time.  Yet  it  might  have  been  con- 
strued so  as  to  bind  the  lessor,  had  the  lessees  at  the 
proper  time  insisted  on  such  construction,  aud  complied 
therewith.  No  time  is  fixed  for  the  payment  of  the  com- 
mutation money,  except  that  it  is  to  be  thereafter;  that  is. 
after  the  expiration  of  the  six  monlhs  allowed  for  the  com- 
pletion of  a  well.  It  is  to  be  at  the  rate  of  one  dollar' per 
acre  per  annum.  The  words  "per  annum"  were  un- 
doubtedly used  to  fix  the  rate,  and  not  the  date  of  payment, 
and  for  no  other  purpose,  so  that  the  lessees  could  have  as 
well  claimed  that  the  time  of  payment  was  to  be  at  the  end 
of  twenty-four  as  twelve  months,  after  the  expiration  of 
the  six  months,  or  they  might  have  claimed  it  to  be  at  the 
expiration  of  the  lease,  except  that  would  give  no  time  for 
forfeiture.  The  plain  object  of  this  provision  was  to  se- 
cure the  completion  of  a  well,  or  the  forfeiture  of  the  lease. 
In  oil  leases,  generally,  this  commutation  money  is  required 
to  be  paid  in  advance  of  the  term  covered  by  it,  so  as  to 
form  an  executed  consideration  therefor;  and,  in  case  of 
failure  to  pay,  the  lease  becomes  immediately  forfeitable. 
In  this  lease  it  is  indefinite,  except  that  it  is  to  be  paid  in 
lieu  of,  and  after,  the  failure  to  complete  the  well  within 
six  months  from  its  date.  Then,  if  the  well  is  not  so  com- 
pleted or  the  rentals  paid,  the  lease  becomes  null  and  void. 
A  reasonable  construction  would  be  that  the  lessees  were 
to  complete  a  well  within  six  months,  and  on  their  failure 
to  do  so,  or  immediately  thereafter,  the  lease  was  to  be- 
come null  and  void,  unless  they  forthwith  paid  in  advance 
at  the  rate  of  one  dollar  per  acre  per  annum  for  an  exten- 
sion of  the  lease  until  such  time  as  they  could  reasonably 
hope  to  secure  the  completion  of  a  well,  not  exceeding  the 
term  limit.  This  would  be  carrying  out  the  main  purposes 
of  the  lease  on  the  part  of  the  lessor,  to  wit,  the  production 
of  oil  and  gas,  and  would  have  changed  the  character  of  the 
estate  from  one  at  will  to  one  of  a  fixed  term.  And  this 
is  the  only  way  to  construe  this  lease  so  as  to  render  it 
just  and  equitable  to  the  lessor.  The  lessee  having  the 
surrender  clause  for  his  release,  the  only  way  to  bind  him 
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is  to  require  the  commutation  moaey  for  a  limited  term  to 
be  paid  ia  adraace,  thus  furnishing  the  lessor  considera- 
tion for  his  forbearance.  Then,  if  the  lessees  fail  to  pay 
and  are  insolvent,  the  lessor  can  protect  himself  by  for- 
feiture. But  if  the  commutation  is  not  to  be  paid  until  the 
end  of  the  term,  at  the  pleasure  of  the  lessee,  the  only  pro- 
tection the  lessor  can  have  is  to  terminate  the  lease  under 
the  surrender  clause.  Such  a  construction  as  this  destroys 
the  plaintiff's  rights,  as  it  renders  the  lease  forfeitable  at 
the  end  of  six  months  from  its  date.  And  this  is  the  only 
construction  that  will  make  it  a  binding  lease  on  the  plain- 
tiff at  that  date.  In  all  such  cases  the  commutation  money 
should  be  payable  in  advance,  unless  there  is  a  valuable 
consideration  which  will  make  it  nonforfeitable  for  the  term 
the  lease  is  to  run. 

The  lease  from  which  this  one  was  evidently  copied 
(/JooUrs  V.  Frost,  165  Pa.  St.  246,  30  Ad.  846)  required  such 
advance  payment;  but  the  draftsman  of  this  evidently 
wanted  to  place  the  lessee  in  condition  to  surrender  the 
lease  at  any  time  without  being  obliged  to  pay  the  commu- 
tation money  or  other  rental.  It  may  have  been  through 
ignorance.  But,  ignorance  or  not,  he  dug  the  pit,  and  his 
friend  fell  into  it.  Many  do  likewise.  He  is  not  the  only 
pebble. 

The  sixth  and  final  contention  of  the  plaintiff  is  that 
the  court  ignored  the  plaintiff's  claim  to  the  one-eighth  of 
the  oil,  being  the  royaltv  due  the  lessor,  which  is  a  point 
in  argument  insisted  as  fairly  arising  on  the  record.  This 
is  a  point  that  has  not  been  properly  presented  to,  or  de- 
cided by,  the  circuit  court,  and  therefore  does  not  fairly 
arise  upon  the  record,  but  is  unfairly  presented  here. 
The  appeal  in  this  case  was  from  the  order  dissolving  the 
injunction  for  want  of  equity.  The  relief  sought  is  not 
against  the  lessor,  but  his  subsequent  lessees;  and  the 
prayer  is  not  for  the  oil  in  kind,  but  that  an  account  might 
be  taken  of  the  amount  and  value  of  the  oil,  and  that  the 
South  Penn  Oil  Company  might  be  required  to  pay  the 
value  thereof  to  the  plaintiff.  The  ground  for  jurisdiction 
in  equity  was  the  staying  of  waste,  and  the  prevention  of 
irreparable  injury.  In  upholding  the  subsequent  leases, 
the  court  decided   the  equities  against  the  plaintiff;  and  if 
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it  has  a  claioi  to  the  royalties,  ur  the  value  thereof,  the 
remedy  at  law  is  ample.  It  is  only  a  pecuniary  question, 
which  can  be  compensation  in  damages,  or  the  royalty  can 
be  recovered  by  appropriate  action.  Neither  the  South 
Penn  Oil  Company,  the  pipe-line  company  to  whom  the  oil 
is  delivered,  nor  the  common  lessor,  is  shown  to  be  insol- 
vent. There  are  no  sufficient  allegations  touching  this 
royalty  alone  that  will  give  equitable  relief.  Not  only  is 
this  true,  but  it  is  also  a  serious  question  whether  the 
plaintiff  can  set  up  any  claim  to  this  royalty  under  its  lease 
by  virtue  of  its  payment  of  the  commutation  money.  As 
heretofore  shown,  this  money  was  paid  for  an  expired 
term,  and  not  for  a  future  term.  Plaintiff's  lease  does  not 
legally  bind  it  to  pay  anything  for  a  future  term  covering 
the  time  of  the  production  of  this  royalty,  but  it  may  term- 
inate the  lease  at  any  time  by  surrender,  and  be  released 
from  all  moneys  due  or  to  become  due.  Hence  it  cannot 
have  this  royalty,  not  having  paid  the  consideration  there- 
for, without  the  assent  of  the  lessor,  who  has  not  been 
properly  impleaded  in  relation  thereto.  The  commuta- 
tion already  paid  is  for  a  past  term,  when  neither  of  the 
lessees  had  possession  of  the  land.  Its  payment  is  equiva- 
lent to  sinking  a  dry  hole,  SteehmHh  v.  Garllan,  45  W. 
Va.  27,  (29  S.  E.  978).  The  subsequent  lessees  then  en- 
tered, and  found  oil,  and  began  producing  the  royalty.  It 
does  not  appear  whether  the  plaintiff  paid  the  annual  com- 
mutation money,  which  according  to  its  own  i.ontention, 
would  come  due  on  the  11th  day  of  November,  1899,  in 
stead  of  in  advance  on  the  11th  day  of  November,  1898; 
and,  if  it  was  not  so  paid,  its  lease  would  certainly  now  be 
forfeited,  and  it  would  have  no  claim  to  the  royalty. 

All  these  various  contentions  of  the  plaintiff  for  a  rehear- 
ing are  wholly  untenable,  without  legal  support,  and  do 
not  justify  a  continuance  of  this  litigation.  The  rehearing 
should  be  refused. 

Affirmed. 
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CHARLESTON. 

Trees  v.  Eclipse  Oil  Co.  el  al, 

so    3i8{ 

Submitted  Sept.  13, 1899— Decided  Nov  28,  1899.  \^%  ^ 

1.      On.  L.KKSE— Construction.  ™   *fn\ 

An  executory  oil  and  gas  lease,  nhich  does  not  bind  the  {  j^  ^ 
lessees  to  carry  out  its  covenants,  but  reserves  to  tliem  the 
right  to  defeat  the  saniQ  at  any  time,  and  relieve  themaelvea 
from  the  payment  of  any  consideration  therefor,  is  invalid  to 
create  any  estate  other  than  the  mere  optional  rigpht  of  entry, 
which  is  subject  to  termination  at  the  will  of  either  party,  (p. 
108). 

t.     Oil,  ZiRK&B—TetminalioH. 

Such  executory  lease  is  terminated  by  the  death  of  the 
lessor,     (p.  108). 

3.     Oil  LiEASZ— Rights  and  Privileges. 

A  person  holding  a  valid  executory  oil  and  gas  lease,  exe- 
cuted by  several  of  the  number  of  co-tenants,  has  such  an 
inchoate  interest  in  the  land  subject  to  such  lease  as  will 
enable  him  to  maintain  an  Injunction  to  prevent  a  wrongdoer 
from  committing  waste  by  the  extraction  of  such  oil  and  gas. 
[p.  106). 

Appeal  from  circuit  court,  Wetzel  County. 
Bill  by  J.  C.  Trees,  against  the  Eclipse  Oil  Company  and 
others.     Decree  for  plaintiff.    Defendants  appeal. 


Hubbard  &  Hubbard,  J.  B.  Suuherville,  and  Robert 
McEldownbv,  for  appellants. 

T.  P.  Jacobs,  Gborgb  L.  Roberts,  and  Charli£S  Gibbs 
Cabtbr,  for  appellee. 

Dent,  President: 

The  Eclipse  Oil  Company  appeals  from  a  decree  of  the 
circait  court  of  Wetzel  County,  overruling^  its  motion  to  dis- 
solve  an  injunction  obtained  against  it  by  J.  C.  Trees,  re- 
straining it  "from  constructing  and  erecting  any  oil  derrick 
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or  rig  and  mach'aer;  upon  the  tract  of  200  acres  of  land 
known  as  the  'John  Hafer  Land,'  lying  in  Proctor  district, 
Wetzel  county,  and  also  from  drilling  or  boring  oil  or  gas 
wells  on  said  tract  of  land."  The  defendant  claims  under 
a  similar  lease,  in  all  respects,  as  the  one  passed  on  in  the 
case  of  the  Eclipse  Oil  Company  against  the  South  Penn 
Oil  Company  at  this  term  of  the  court;  and  the  same  ob- 
jections that  apply  to  that  lease  are  also  present  in  this 
one.  It  was  executed  by  John  Hafer,  now  deceased,  on  the 
16th  day  of  August,  1898,  and  nothing  was  done  in  any 
manner  in  furtherance  of  the  objects  thereof  during  his 
lifetime.  Some  time  after  his  death,  and  just  within  eigh- 
teen months  of  the  date  of  the  lease,  the  Eclipse  Oil  Com- 
pany, assignee  of  the  lessees,  claim  to  have  paid  the  annual 
rental  provided  for  in  case  of  failure  to  complete  an  oil  well 
within  six  months,  to  the  administrator  of  the  deceased, 
and  that  the  same  went  into,  and  was  distributed  as  a  part 
of  his  estate.  Prior  to  such  payment  the  widow  and  heirs 
of  the  deceased,  some  uf  whom  were  infants,  executed  an 
oil  and  gas  lease  to  the  plaintiff.  Trees,  on  the  same  tract  of 
land.  After  this  last  lease  was  executed  the  defendant 
entered  upon  the  land,  and  began  preparations  for  sinliing  a 
well.  This  injunction  followed.  As  held  in  the  case  of 
Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.,  47  W.  Va.  84,  (34  S. 
E.  293),  the  lessees  not  being  bound  to  comply  with  anv  of 
the  covenants  or  stipulations  of  the  lease  with  regard  to 
boring  for  oil  and  gas  or  the  payment  of  the  rent,  but  hav- 
ing the  reserved  right  to  vacate  the  lease  at  any  time  they 
might  see  fit,  and  then  wholly  escape  its  obligations,  the 
lessor  was  entitled  to  do  likewise;  thus  rendering  it  a  mere 
right  of  entry,  to  be  terminated  at  the  will  of  either  party 
thereto  while  it  remained  in  an  executory  condition.  Such 
being  its  character,  the  death  ot  John  Hafer  put  an  end  to 
it.  12  Am.  &  Eng.  Enc.  Law,  7S8b.  The  defendant's 
lease  being  invalid,  its  act  in  entering  on  the  land  for  the 
purpose  of  boring  for  oil  was  a  wrong  and  a  trespass  to 
which  any  of  the  co-tenants  or  their  lessee  had  the  right  to 
object;  and,  while  the  lessee's  rif;ht  to  explore  for  oil  was 
not  perfected,  yet  he  had  such  an  inchoate  right  that  a 
court  of  equity  will  protect  a^aii^st  a  trespasser  or  wrong- 
doer.    While  one  co-tenant   may   not  bore  for  dii.  he  can 
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prevent  others  from  doing  so,  whether  they  are  co-tenants 
or  trespassers.  And  he  may  traasfer  this  right  to  a  lessee. 
A  gas  and  oil  lease  carries  with  it  such  authority.  By  pay- 
meat  of  rentals  to  the  administrator,  the  defendant  could 
not  revive  its  defunct  lease.  As  the  real  parties  to  the  in- 
junction were  before  the  court,  the  objection  that  other 
persons  were  necessary  to  the  suit,  whose  interests  were 
involved  therein,  could  not  arise  on  a  preliminary  motion 
to  dissolve  such  injunction.  The  plaintiff  having  shown  a 
strong  equitable  right,the  injunction  should  be  continued 
until  the  final  hearing.     The  decree  is  affirmed. 


CHARLESTON. 


Auos  V.  Stoceebt. 


Submitted  Jan.  14,  18'J9— Decided  Nov.  28,  IS'W. 

Pleading  and  Practice — Rejection  of  Plea. 

If  the  court  make  an  order  rejecting  the  plea,  it  may,  in  its 
discretion,  at  a  subsequent  term  allow  the  same  plea  filed, 
when  it  appears  that  it  hau  been  improperly  rejected,  impos- 
ing' Buch  conditions  upon  the  moving  partj  as  to  costs  or 
continuance  of  the  case  as  may  seeiH  just.     (p.  1I9). 

DkfamatioK  —Justificalion — Plea  ding. 

In  an  action  for  defamation,  if  the  defendant  would  rely  on 
the  truth  of  the  matter  declared  on,  he  must  plead  it  spe- 
cially, or  he  can  not  tpve  it  in  evidence  at  the  trial,  even  in 
mitigation  of  damages.       (p.  119). 

Defamation  —Justifica  lion . 

When  a  defamatory  charge  is  made  in  general  terma.  it 
can  only  be  jtistifled  by  specification  of  the  facts  which  are 
relied  on  to  establish   it«  trnth.       (p.  121). 
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4.  .Harmless  'EiaioK—Df/amalMM — Ptea  of  Justification. 

In  an  action  for  deTsmation,  wbere  a  special  plea  of  Jastt- 
flcation  is  permitted  to  be  filed,  which  undertakes  to  justifj 
all  the'  charges  in  the  declaration,  but  is  insufBcient  in  ifai 
npecifications  as  to  any  of  them,  and  other  special  plras  axe 
filed,  justifying,  by  proper  specifications,  certain  of  the 
charges,  and  on  the  trial  it  appeared  that  the  defendant  of- 
fered no  evidence  to  the  jury  to  prove  the  truth  of  any  of  the 
charges  not  specifically  justifled  in  such  other  pleas,  the  ap- 
pellate court  will  regard  the  filing  of  said  insufficient  plea 
as  harmless  error.         (p.  121), 

5.  CoSTiitvjLSCs— Discretion  of  Court. 

The  question  of  continuance  Is  one  addressed  to  the  sound 
discretion  of  the  court,  and,  unless  it  is  plainly  apparent  that 
such  discretion  has  been  abused,  this  Court  will  not  Intet^ 
fere  therewith,     (p.  125). 

Error  to  circuit  court,  Upshur  County. 
Action  by  H.  B.  B.  Amos  against  G.  F.  Stockert.     Judg- 
ment for  defendant,  and  plaintiff  brings  error. 

Affirmed. 

W.  W,  Brannon,  and  J.  C.  McWhorter,  for  plaintiff  in 
error. 

A.  M.  PouNDSTONE,  W.  B.  McGafy,  and  U.  G.  Youwg, 
for  defendant  in  error. 

McWhortek,  Judge: 

H.  B.  B.  Amos  brought  his  action  of  trespass  on  the  case 
in  the  circuit  court  of  Upshur  County  against  G.  F.  Stock- 
ert, and  filed  his  declaration,  as  follows:  "H.  B.  B.  Amos 
complains  of  G.  F.  Stockert  of  a  plea  of  trespass  on  the 
case  for  this,  to  wit:  That,  whereas,  the  plaintiff  is  now, 
and  has  been  continually  for  a  great  number  of  years,  a 
minister  of  the  gospel,  depending  wholly  upon  his  work  as 
such  minister  for  the  support  of  himself  and  his  family,  is 
a  good,  true,  just  and  honest  citizen  of  this  state,  and  as 
such  hath  always  behaved  and  demeaned  himself,  and  until 
the  committing  of  the  grievances  by  said  defendant,  as 
hereinafter  mentioned,  was  always  reputed,  esteemed,  and 
accepted  by  and  amongst  all  of  his  neighbors,  and  other 
good  and  worthy  citizens  of  this  state  to  whom  be  was 
known,  to  be  a  person  of  good  name,  fame,  and  credit. 
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whereby  the  plaintiff,  before  the  committing  of  the  several 
grievances  by  the  said  defendant,  as  hereinafter  men- 
tioned, was  recognized  and  esteemed  as  being  a  minister 
of  good  moral  character,  as  a  person  who  was  virtuous,  up- 
right, honest,  and  faithful  in  the  discharge  of  his  duties  as 
a  citizen  and  as  a  minister  of  the  gospel  as  aforesaid,  and 
has  deservedly  obtained  the  confidence  and  good  opinion  of 
all  his  neighbors,  and  of  other  good  and  worthy  citizens  of 
this  state  to  whom  he  was  known,  both  as  a  minister  of  the 
gospel,  as  aforesaid,  and  as  a  citizen  of  this  state.  And  the 
plaintiff  says  that  the  said  defendant,  well  knowing  the 
premises,  but  contriving  and  wickedly  and  maliciously  in- 
tending to  insult  the  plaintiff,  di4,  on  the  —  day  of , 

1895,  in  the  presence  of  L.  A.  Simons  and  other  good  and 
worthy  citizens  of  this  state,  then  and  there,  in  the  pres- 
ence and  bearing  of  the  said  last-mentioned  citizens,  falsely 
and  maliciouslv,  and  with  intention  to  insult  the  plaintiff, 
speak  and  publish  of  and  concerning  the  plaintiff  the  false, 
scandalous,  malicious,  defamatory,  and  insulting  words 
following,  which  the  plaintiff  avers  to  be,  from  their  usual 
construction  and  common  acceptation,  construed  as  in- 
sults, and  tend  to  violence  and  breach  of  the  peace;  that  is 
to  say:  'The  Eeverend  Amos  {meaning  the  plaintiff)  has 
been  twice  egged  out  of  his  own  county.  I  know  this  is  a 
fact,  and  can  prove  it.'  'He  (meaning  the  plaintiff)  parted 
a  man  and  his  wife,  and  ran  off  with  the  man's  wife,  leav- 
ing his  own  wife  and  children.'  'Parties  (naming  them) 
told  me  that  he  (meaning  the  plaintiff)  would  have  better 
clothes,  and  would  appear  more  decent,  if  he  (meaning  the 
plaintiff)  would  not  spend  his  time  running  after  so  many 
dirty   bitches,  and   spend   his  money   riding  on  the  train 

with  them.'    Also,  on  the day  of  ,  1895,  in  the 

presence  of  Frederick  Cutright  and  other  good  and  worthy 
citizens  of  this  state,  the  said  defendant,  with  a  like  intent 
upon  his  part,  uttered  and  published  the  following  false 
statements  of  and  concerning  the  plaintiff;  that  istosav: 
'I  have  been  in  Lewis  county,  near  the  work  of  Eevcread 
H.  B.  B,  Amos  (meaning  the  plaintiff),  and  people  told  me 
there  that  he  was  a  man  of  very  bad  character;  that  he 
spent  his  money  running  after  women  of  bad  character, 
and  paying   their  fare  on  the  train.'     'Amos  (meaning  the 
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plaintiff)  can  stand  in  the  pulpit  and  preach  a  lie  with  more 
grace  than  any  man  I  ever  heard  preach.'     Also,  on   the 

day  of ,  18y5,  in  the  presence  of  J.  W.  Simons,  and 

other  good  and  worthy  citizens  of  this  state,  the  said  de- 
fendant, with  like  malicious  intent  upon  his  part  to  slander 
and  injure  the  plaintiff,  did  utter  and  publish  the  follow- 
ing false  and  scandalous,  malicious,  defamatory,  and  in- 
sulting words  of  and  concerning  tbe  plaintiff;  that  is  to 
say:  'If  tbe  Camp  boys  catch  H.  B.  B,  Amos(meaning  the 
plaintiff)  out,  it  will  be  worse  for  bira  than  the  egging  he 
got  in  Braxton  county.'  *He,  (meaning  the  plaintiff)  has 
been  running  over  his  circuit  with  other  women,  spending 
his  money,  leaving  his  family  to  make  a  living  for  them- 
selves.' He(meantng  the  plaintiff)  treats  his  family  worse 
than  a  dog  when  he  is  at  home.'  Tne  plaintiff  avers  that 
all  the  foregoing  words,  statements,  and  utterances  made 
and  published  by  the  defendant  of  and  concerning  the 
plaintiff  in  the  presence  and  hearing  of  the  various  parties 
herein  mentioned,  together  with  many  other  words,  state- 
ments, and  utterances  of  like  meaning,  character,  and  im- 
port, uttered  and  published  of  and  concetning  the  plaintiff 
in  the  presence  and  bearing  of  many  other  good  and 
worthv  citizens  of  this  state,  were  so  uttered  and  published 
by  the  defendant  falsely  and  maliciously,  and  with  intent 
to  insult  tbe  plaintiff;  which  said  words,  statements,  and 
utterances  the  plaintiff  avers  are  talse.  scandalous,  malici- 
ous, defamatory,  and  insulting,  and,  from  their  usual  con- 
struction and  common  acceptation,  are  construed  as  insults, 
and  tend  to  violence  and  breach  of  tbe  peace.  By  means 
of  which  said  premises  to  the  plaintiff  has  been  greatly  in- 
jured in  his  good  name,  fame,  and  credit,  and  has  been 
especially  injured  in  his  profession  as  a  minister  of  tbe 
gospel,  as  aforesaid,  and  otherwise  greatly  injured  and 
damnified,  to  tbe  damage  of  the  plaintiff  live  thousand  dol- 
lars (S5,000).     And  therefore  he  sues. 

On  tbe  8th  day  of  October,  1895,  tbe  judge  of  the  court 
being  so  situated  as  to  tbe  case  that  be  could  not  properly 
try  it.  Hon.  John  Brannon  was  duly  elected  to  hear  and  de- 
termine it,  and  took  tbe  oath  prescribed  by  law  for  such 
special  judge.  On  the  9th  of  October  the  defendant 
pleaded  not  guilty,  and  iissue  was  joined  thereon,  and  de- 


W.VaJ  Amos  v.  Stockert.  113 

fendant  tendered  three  special  pleas  in  writing,  numbered 
1,  2,  and  3,  respectively,  and  asked  leave  to  file  the  sume,  to 
which  filing  the  platntifiE  objected,  which  objection  was  sus- 
tained by  the  court,  and  the  pleas  rejected,  to  which  ruling 
the  defendant  excepted,  and  the  cause  was  continued  on 
motion  of  the  plaintiff.  On  the  10th  of  February,  1896, 
Special  Judge  Brannon  tendered  his  oral  resignation  aa 
such,  wbicn  was  accepted  by  the  court,  and  on  the  11th  of 
February,  1896,  Hon.  C.  C  Higginbotham  was  elected  and 
qualified  as  such  special  judge  to  try  tbe  case,  and  the  de- 
fendant, by  leave  of  tbe  court,  filed  his  plea  No.  4,  of  tbe 
statue  of  limitations,  to  which  the  plaintiff  replied  gener* 
ally,  and  issue  was  thereon  joined.  A  jury  was 'then  duly 
impaneled  and  sworn  to  try  the  issues  joined,  and  a  true 
verdict  give  according  to  the  evidence,  and  the  "jury  were 
adjourned  and  the  trial  continued  until  next- morning. 
The  defendant  tendered  his  three  special  pleas  numbered 
1,  2,  and  3,  and  asked  leave  to  file  the  same,  and  the  plaintiff 
objected  to  such  filing,  but  the  court  overruled  the  objec- 
tion, and  allowed  them  to  be  filed,  and  plaintiff  Xo  each  of 
said  pleas  replied  generally,  and  issue  thereon  joined,  and 
tbe  evidence  was  partly  taken,  and  the  jury  adjourned  un- 
til next  morning.  On  the  13th  day  of  February  the  jury 
and  the  parties  again  appeared,  and  '*the  defendant  moved 
the  court  to  set  aside  the  order  entered  herein  od'  the  lltb 
day  of  February,  1896,  commencing  on  page  357,  Commenc- 
ing in  the  words  following:  'This  day  came  the  parties  by 
their  attorneys,'  and  ending  with  these  words,  'Continued 
until  tomorrow  morning  at  8  o'clock.'  It  was  ordered  that 
same  be,  and  the  same  is  hereby,  set  aside,  and  tbe  trial 
was  again  proceeded  with,"  etc.  The  trial  continued  from 
day  to  day  until  the  19th  of  February,  when  the  jury  re- 
turned a  verdict  for  the  defendant. 

On  the  21st  of  February  "the  plaintiff  moved  the  court 
to  set  aside  the  verdict  of  the  jury  and  grant  him  a  new 
trial  on  the  following  grounds:  First,  because  the  court 
erred  in  allowing  the  defendant  to  file  bis  three  pleas  Nos. 
1,  2,  and  3,  they  having  been  once  tendered,  and  rejected  by 
tbe  court;  second,  because  the  court  erred  in  overruling 
the  motion  of  the  plaintiff  for  a  continuance  of  this  cause  at 
the  costs  of  the  defendant  upon   the  filing  of  said  pleas  in 
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open  conrt,  and  forcing  plaintiff  to  go  to  trial  or  take  a 
general  continuance;  third,  because  the  verdict  is  contrarr 
to  law  and  the  evidence;  fourth,  because  the  said  verdict  is 
manifestly  contrary  to  the  instructions  given  by  the  court 
to  the  said  jury;  and,  fifth,  for  various  other  errors  appear- 
ing upon  the  record  in  this  cause, — and  said  motion,  being 
argued  by  counsel  and  maturely  considered  by  the  court, 
is  overruled.  And  to  the  opinion  of  the  court  in  so  overrul- 
ing his  said  motion  for  a  new  trial  the  plaintiff  excepted," 
and  the  court  entered  judgment  on  said  verdict. 

Plaintiff  filed  his  bill  of  exceptions,  duly  signed,  and 
made  a  part  of  the  record,  which  bill  of  exceptions  sets  out 
the  said  three  pleas  in  enlenso,  and  designates  tbem  as 
being  the  same  pleas  which  were  tendered  and  rejected  by 
the  court  at  the  October  term,  1895: 

"Plea  No,  1.  And  said  defendant,  for  further  plea  in  this 
behalf,  says  that  the  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says, 
as  to  the  speaking  of  the  words  in  the  plaintiff's  declaration 
set  forth  and  contained,  said  plaintiff,  before  publishing 
and  speaking  of  said  several  words  of  and  concerning  said 
plaintiff,  as  in  said  declaration  mentioned,  had  been  twice 
egged  out  of  his  own  county,  and  said  plaintiff  bad  parted 
a  man  and  his  wife,  leaving  his  own  wife  and  children,  and 
parties  had  told  the  defendant  that  be  (the  plaintiff)  would 
have  better  clothes,  and  would  appear  more  decent,  if  he 
had  not  spent  his  time  running  after  so  many  dirty 
bitches,  and  spent  his  money  riding  un  the  train  with  tbem; 
and  defendant  alleges  that  what  was  told  him  as  aforesaid 
is  true.  And  defendant  further  savs  that,  before  the 
speaking  and  publishing  of  the  said  several  words  of  and 
concerning  the  plaintiff  as  in  said  declaration  mentioned, 
said  defendant  had  been  in  Lewis  county,  near  the  work  of 
said  plaintiff,  and  people  bad  told  defendant  there  that  said 
plaintiff  was  a  man  of  very  bad  character,  and  he  (said 
plaintiff)  had  spent  his  money  running  after  women  of  bad 
character,  and  had  paid  their  fare  on  the  train;  and  de- 
fendant alleges  that  what  was  told  him  as  last  aforesaid  is 
true.  And  defendant  further  says  that,  before  the  speak- 
ing and  publishing  of  said  several  words  of  and  concerning 
said  plaintiff  as  in  said  declaration  mentioned,  said  plain- 
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tiff  has  stood  in  the  pulpit,  and  preacbed  and  spoke  a  lie 
with  more  ^race  than  any  man  defendant  had  ever  heard 
preach.  And  defendant  further  says,  before  the  speaking^ 
and  publishing  of  said  several  words  of  and  concerning' 
said  plaintiff  as  in  said  declaration  mentioned,  defendant 
did  say,  if  the  Camp  boys  had  caught  said  plaintiff  out,  it 
would  have  been  worse  for  him  than  the  egging  he  got  in 
Braxton  coanty;  that  said  plaintiff  had  been  egged  in 
Braxton  countr;  tbat  said  plaintiff  bad  been  running  over 
his  circuit  with  other  women;  that  said  plaintiff  had  been 
spending  bis  monev,  leaving  his  family  to  make  their  living 
for  themselves;  tbat  said  plaintiff  had  treated  his  family 
worse  than  a  dog  when  he  was  at  home.  Wherefore  said 
defendant  did  speak  and  publish  said  words  of  and  con- 
cerning said  plaintiff  as  in  said  declaration  as  he  lawfully 
mignt  for  the  cause  aforesaid,  and  this  said  defendant  is 
ready  to  verify;  wherefore  said  defendant  prays  judgment 
if  said  plaintiS  ought  to  have  and  maintain  his  aforesaid 
action  thereof  against  him. 

"Plea  No.  2.  And  said  defendant,  for  further  plea  in  this 
behalf,  aays  that  the  plaintiff  ought  not  to  have  and  main- 
tain bis  aforesaid  action  thereof  against  him,  because  be 
says,  as  to  the  speaking  of  the  alleged  words  to  plaintiff's 
declaration  set  forth  and  contained,  as  follows;  "The 
Reverend  Amos  has  been  twice  egged  out  of  his  own 
county.'  'I  know  this  is  a  fact,  and  can  prove  it.'  'He 
parted  a  man  and  his  wife,  leaving  his  own  wife  and  chil- 
dren,' 'Parties  told  me  that  be  would  have  better  clothes, 
and  would  appear  more  decent,  if  he  would  not  spend  his 
time  running  after  so  many  dirty  bitches,  and  spend  his 
time  riding  on  the  train  with  them,' — which  are  alleged  to 
have  been  spoken  in  the  presence  of  L.  A,  Simons  and  oth- 
ers, to  wit,  the-— day  of ,  1895,— defendant   denies 

that  be  ever  made  any  such  statements  in  the  presence  of 
Lucy  A.  Simons  and  others,  but  admits  that  on   the  — - 

day  of ,  1895.  in  the   presence  of  Frederick  Cntright 

and  others,  he  did  state  that  parties  had  told  him  (to  wit, 
Samuel  Ballard  and  his  wife  told  defendant)  tbat  plaintiff 
would  have  better  clothes  if  be  bad  not  spent  bis  money 
riding  on  the  train  with  dirty  women,  and  paying  their 
fare;  which   statements  so  made  to  the  defendant  by  said 
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Ballard  and  wife  defendant  alleges  as  true.  And  defen- 
dant further  says  that,  in  the  presence  of  said  Frederick 
Outright  and  others,  he  made  the  following  statement:  *I 
have  been  in  Lewis  county,  near  the  work  of  Rev.  H.  B.  B. 
Amos,  an  d  people  tuld  me  there  (to  wit,  Samuel  Ballard  and 
wife)  that  he  (said  Amos)  was  a  man  of  very  bad  charac- 
ter; that  he  spent  his  money  running  after  women  of  bad 
character,  paying  their  fare  on  the  train.'  And  defendant 
alleges  that  said  statements  are  true.  Defendant  denies 
that  hp  made  the  following  statement  to  any  person,  alleged 
in  plaintiff's  declaration;  *Amos  can  stand  in  the  pulpit  and 
preach  a  lie  with  more  grace  than  any  man  I  ever  beard 
preach;'  and  defendant  denies  that  be  made  the  alleged 
statements  toJ.  W.  Simons,  or  any   other  person,  on  the 

day  of ,  1895,  that  is  to  say:     'If  the  Camp   boys 

catch  H.  B.  B.  Amos  (meaning  the  plaintiff)  out,  it  will  be 
worse  for  him  than  the  egging  he  got  in  Braxton  county.' 
'He  (meaning  the  plaintiff)  was  egged  in  Braxton  county, 
and  it  can  be  proved."  'He  (meaning  the  plaintiff)  has 
been  running  over  his  circuit  with  other  women,  spending 
his  money,  leaving  bis  family  to  make  their  living  for  them- 
selves.' 'He  (meaning  the  plaintiff)  treats  his  family 
worse  than  a  dog  when  he  is  at  home.'  And  this  the  de- 
fendant is  ready  to  verify.  Wherefore  said  defendant 
prays  judgment  if  said  plaintiff  ought  to  have  and  maintain 
his  aforesaid  action  thereof  against  him. 

"Plea  No,  3.  And  said  defendant,  for  further  plea  in  this 
behalf,  says  that  the  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him.  because  he  says, 
as  to  the  speaking  oi  the  words  in  the  plaintiff's  declaration 
set  forth  and  contained,  the  said  plaintiff,  before  the  speak- 
ing and  the  publishing  of  said  several  words  of  and  con- 
cerning the  said  plaintiff  as  in  the  said  declaration  men- 
tioned, to  wit,  on  the day  of  April,  1895,  did  get  on  the 

cars  of  the  West  Virginia  &  Pittsburg  Railroad  at  a  sta- 
tion on  theline  of  said  road  known  as  'Burnsville.'in  Brax- 
ton county.  West  Virginia,  with  one  Edna  Self,  and  ride  on 
said  road  to  the  town  of  Sutton,  In  said  Braxton  county; 
and  early  on  the  following  morning  the  said  plaintiff.  H.  B. 
B.  Amos,  in  company  with  said  Edna  Self,  boarded  said 
train  at  a  station  at  or  near  the  junction  of  said   road  at 
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Flatwoods  siding,  a  distance  of  seven  miles  from  Sutton,  in 
Braxton  county,  and  ride  on  said  train  to  the  town  of 
Burasville;  and  on  divers  other  occasions  said  plaintiff 
rode  over  said  road  on  the  train  with  said  Edna  Self;  and 
that  said  plaintiff  was  seen  frequently  and  many  times, 
both  day  and  night,  in  company  with  said  Edna  Self,  locked 
arms,  walking  along  and  over  the  line  of  said  road,  and 
both  were  known  as  and  called  'track-walkers;'  and  that 
said  Edna  Self  was  then  known  and  reputed  to  be  a  com- 
mon, loose,  immoral  woman  in  the  community,  and  of  this 
fact  plaintiff  had  full  information,  or  had  been  so  notified 
or  warned,  the  said  Edna  Self  being  a  married  woman  at 
the  time,  and  living  apart  from  her  husband;  and  during 
the  time  of  the  separation  of  said  Self  woman  from  her 
husband,  in  the  year  1894,  she  and  said  plaintiff  were 
caught  and  found  in  unbecoming,  indecent  postures  and 
positions,  to  wit,  locked  in  each  others'  arms,  and  lying  in 
the  lap  of  said  plaintiff.  And  the  said  plaintiff,  before  the 
speaking  and  the  publishing  of  the  said  several  words  con- 
cerning the  said  plaintiff  as  in  the  said  declaration  men- 
tioned, to  wit,  in  January  and  February,  1895,  did  also,  in 
the  countv  of  Upshur,  state  of  West  Virginia,  at  and  near 
the  places  known  in  said  county  as  'Indian  Camp'  and 
'Waterloo,'  associate,  travel,  and  go  around  with  one  Lucy 
A.  Simons,  a  woman  of  bad  character,  loose  morals,  of 
which  the  aaid  plaintiff  had  full  information  and  knowl- 
edge, and,  notwithstanding  his  possession  of  said  knowl- 
edge and  information  of  the  character  of  the  said  Lucy  A. 
Simons,  he  brought  her  to  the  homes  of  respectable  peo- 
ple, and  intruded  her  upou  their  hospitality,  without  their 
consent,  and  invitation  to  do  so;  and  in  said  month  of  Janu- 
ary, 1895,  or  about  that  time,  the  said  plaintiff  preached  a 
violent  invection  and  bitter  sermon  at  Waterloo  Church,  in 
the  county  of  Upshur,  at  a  large  congregation  of  the  best 
and  must  respected  people  in  that  vicinity,  in  which  he 
(the  said  plaintiff)  used  the  following  language,  or  words 
to  that  effect:  'Mrs.  Lucy  A.  Simons  is  a  credit  to  any  of 
you  women.'  She  is  a  woman  of  chastity  and  virtue,  and 
you  are  a  set  of  red-tongued  liars.  I  have  a  thousand  dol- 
lars to  spend  on  defense  of  Mrs.  Simons  and  myself,  and, 
if  that  don't  take  us  through  Lraising  his  fists] ,  these  will,' 
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—which  statements  are  false.  Also,  said  plaintiS,  at  Ja- 
di an  Camp  Church,  in  said  Upshur  county,  about  Febru- 
ary, 1895,  while  preaching  a  sermon,  stated  and  declared 
that  one  Jud^e  W.  G.  Bennett  told  him  (plaintiff)  that  he 
(plaintiff)  had  authority  and  the  power  as  a  minister  to 
compel  and  require  any  and  all  persons  who  attended  his 
services  to  kneel  down,  and,  on  their  failure  or  refusal  to 
do  so,  he  (the  plaintiff)  had  the  right  to  arrest  them,  and 
have  them  indicted,  or  words  to  that  effect, — all  of  which 
statements  were  untrue  and  false.  And  in  the  year  1894 
said  plaintiff,  on  Oil  creek,  in  Lewis  county,  went  with 
said  Edna  Self,  to  the  house  of  William  G.  Goafrey.  Said 
plaintiff  knocked  on  the  door  of  said  Godfrey's  residence, 
and  asked  Mrs.  Godfrey  whether  she  had  room  for  two 
stragglers,  to  wit.  himself  and  Edna  yelf,  and  Mrs,  God- 
frey replied,  'I  have  room  for  you  (meaning  the  plaintiff) 
but  1  won't  keep  that  woman,' whereupon,  though  very  late 
at  night,  the  plaintiff  declined  to  stay  all  night,  and  de- 
parted with  said  woman,  and  walked  a  distance  of  three 
miles,  where  be  and  the  said  woman  remained  the  rest  of 
the  night.  And  the  defendant  turther  alleges  that  the 
plaintiS,  in  the  year  1894,  did  cruelly  mistreat  his  family, 
and  his  failing  and  neglect  to  provide  necessary  provis- 
ions for  the  comfort  and  sustenance  of  his  family:  and  this 
the  said  defendant  is  ready  to  verifv.  Whereupon  he 
prays  judgment  if  the  said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,"  etc. 

Plaintiff  obtained  a  writ  of  error,  astiigning  the  follow- 
ing errors:  "First,  because  the  court  erred  in  allowing 
the  defendant  to  file  his  three  pleas  Noa.  1.  2,  and  3,  they 
having  been  once  tendered,  p.nd  rejected  by  the  court;  sec- 
ond, because  the  court  erred  in  overruling  the  motion  of 
your  petitioner  for  a  continuance  of  this  cause  at  the  costs 
of  said  defendant  upon  the  filingof  said  three  pleas  in  open 
court,  and  in  forcing  your  petitioner  to  go  to  trial,  or  take 
a  general  continuance  of  the  cause;  third,  because  the  ver- 
dict is  contrary  to  the  law  and  the  evidence;  fourth,  be- 
cause the  said  verdict  is  manifestly  contrary  to  the 
instruction  given  by  the  court  to  the  jury;  and.  fifth,  for 
various  other  errors  appearing  upon  the  record  in  this 
case.     And   your  petitioner   further  represents  that  the 
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said  judgment  is  in  other  respects  uncertain,  informal  and 
«rroneuus. " 

I  am  at  a  loss  to  know  which  order  made  on  tbe  11th  day 
ofFebraary  was  set  aside  by  the  order  entered  on  the 
13tb  day  of  tbe  same  month.  It  is  described  as  commenc- 
ing on  page  357  (presumablv  of  the  order  book).  As 
there  are  two  orders  bearing  that  date,  and  nothing  in  the 
record  to  show  the  page  of  tbe  record  book  where  tbey 
are  recorded,  it  is  impossible  to  know  which  order  is  thus 
set  aside.  The  first  of  such  orders  is  that  filing  defen- 
dant's plea  ot  statute  of  limitations  and  impaneling  the 
jury,  and  the  other  tbe  order  filing  defendant's  three 
special  pleas.  If  the  former  was  set  aside,  then  there  was 
no  jury  left  to  try  the  case;  if  the  latter,  the  three  pleas 
were  stricken  out,  there  being  no  record  to  connect  them 
with  the  case.  But  it  appears  from  the  record  that  both 
the  jury  and  tbe  three  pleas  were  treated  as  being  in  the 
case;  tbe  one  to  try,  and  the  others  to  be  tried.  It  is  in- 
sisted by  appellant  that  the  court  erred  in  permitting  the 
pleas  to  be  filed  on  the  ground  that  tbey  had  been  once  ten- 
dered and  rejected,  which  action  was  final  as  to  said  pleas, 
and  cites  in  support  of  such  contention  Wickes  v,  /railroad 
tb.,14  W.Va.  157.  This  authority  refers  to  a  judgment  in 
a  case  wbicbhad  become  final  oq  the  adjournment  of  court, 
and  not  to  an  order  rejecting  or  filing  pleas.  An  order  re- 
jecting a  plea  is  not  such  a  judgment  of  a  court  finally  ad- 
judicating a  case  upon  its  merits  as  the  judgment  in  the 
case  of  Wickes  V.  Railroad  Co.  If  a  court  makes  an  or- 
der filing  a  plea,  it  can,  at  a  subsequent  term,  on  motion, 
strike  out  such  plea  as  improperly  filed;  and  so,  when  it 
has  made  an  order  rejecting  a  plea,  tbe  court  may,  at  a  sub 
sequent  term,  allow  the  same  plea  to  be  filed,  when  it  ap- 
pears that  it  bad  been  improperly  rejected,  and  should  be 
filed  in  order  to  complete  the  pleadings  before  trial,  im- 
posing sucb  conditions  upon  tbe  moving  party  as  to  costs 
or  contiauance  as  may  seem  just.  But  were  tbe  three 
pleas  sufficient  in  law,  and  should  1  hey  have  been  filed?  It 
seems  to  be  well  settled  by  the  authorities  that  the  truth 
of  tbe  defamatory  matter,  if  intended  to  be  relied  on  as  a 
defense,  must  be  pleaded  specially;  that  it  cannot  be  given 
in  evidence  under  the  general  issue.     Hogg,  PI.  &  Forms, 
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§  244,  And  such  special  plea,  to  be  good,  must  specify  the 
particular  facts  which  show  the  general  charge  to  be  true. 
Siveency^.Buker,  13W.  Va.  158;  McClaug/ierty  \.  Cooper, 
39  W.  Va.  317,  19  S.  E.  415;  Folk.  Starkie,  Siand.  &  L.  p. 
S32.  note  lix,  Warner  v.  Clark,  (La.)  13,  South.  203,  21  L. 
R.  A.  502.  "Where  a  defamatory  charge  is  made  in  general 
terms,  it  can  only  be  justified  by  a  specification  of  the  facts 
which  are  relied  on  to  establish  its  truth."  Fry\.  Ben- 
nett, 5  Sandf.  54, — in  which  case  it  is  held  "that,  as  the  de- 
famatory charges  in  each  libel  i^et  forth  in  the  complaint 
were  general,  the  averments  in  the  answer  that  the  facts 
stated  in  each  publication  were  and  are  true,  as  a  justifica- 
tion, were  insufficient."  See,  also.  Barrows  v.  Carpenter, 
1  Cliff.  204,  Fed.  Case.  No.  1,058;  Lovell.  Sland.  &  L.  651. 
In  plea  No.  1  the  charges  In  the  declaration  are  simply  re- 
peated and  declared,  to  be  true.  Defendant  fails  to  give 
any  particulars  of  time,  place,  or  occasion  on  which  plain- 
tiff was  egged  out  of  this  own  county,  or  what  man  and 
wife  he  parted,  or  when  or  where;  and  so  with  the  other 
charges  set  out  in  said  plea  No.  1.  Under  the  rules  of 
pleading  as  laid  down  by  an  unbroken  line  of  authorities, 
plea  No.  1  is  wholly  insufficient. 

Plea  No.  2  denies  that  he  spoke  the  words  set  forth  in 
the  declaration  as  alleged  to  have  been  spoken  in  the  pres- 
ence of  L.A.Simons  and  the  others,  to  wit,  on  the 

day  of ,  1895,  as  to  the  plaintiff  being  twice  egged  out 

of  his  own  county,  and  that  defendant  knows  this  to  be  a 
fact,  and  the  other  words  therein  set  out;  but  admits  that 

on  the ,  day  of ,  1895,  in  the  presence  of  Frederick 

Outright  and  others,  he  did  state  that  parties  bad  told  him 
(to  wit,  Samuel  Ballard  and  bis  wife  told  defendant)  the 
things  as  set  forth  in  the  plea  and  in  the  declaration;  and 
denies  in  the  same  plea  the  allegation  of  the  declaration 
that  he  made  the  statements  to  J.  W.  Simons,  or  any  other 
person,  on  the day  of ,  1895,  as  set  out  in  the  de- 
claration and  plea.  The  denials  in  the  plea  are  simply 
surplusage,  as  they  can  only  emphasize  the  general  plea  of 
not  guilty,  which  covers  all  denials  of  uttering  the  words 
chained.  Plea  Ko.  2  is  sufficient  as  to  such  charges  as  it 
attempts  to  justify,  and  was  properly  filed. 

Plea  No.  3  is  sufficient  to  justify  the  charges  of  undue 
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intimacy  aod  association  of  the  plaintiff  with  women  of  bad 
character,  and  is  sufficiently  specific  as  to  the  charge  that 
"Amos  can  stand  in  the  pulpit  and  preach  a  lie  with  more 
grace  than  any  man  I  ever  heard  preach,"  in  that  he  speci- 
fies that  "in  the  month  of  January,  1895,  or  about  that  time, 
the  said  plaintiff  preached  a  violent,  invective,  aod  bitter 
sermon  at  Waterloo  Church  in  the  county  of  Upshur,  to  a 
large  congregation  of  the  best  and  most  respected  people 
in  that  vicinity,  in  which  he  (the  plaintiff)  used  the  follow 
ing  language,  or  words  to  that  effect: 

'Mrs.  Lucy  A.  Simons  is  a  credit  to  any  of  you  women,' 
'She  is  a  woman  of  chastity  and  virtue,  and  you  are  a  set  of 
red-tongued  liars.'  'I  have  a  thousand  dollars  to  spend  in 
defense  of  Mrs.  Simons  and  myself,  and,  if  that  don't  take 
OS  through  [raising  his  fists],  these  will,* — which  stiite- 
ments  are  false.  Also,  said  plaintiff,  at  Indian  Catnp 
Church,  in  said  Upshur  county,  about  February,  1895, 
while  preaching  a  sermon,  stated  and  declared  that  one 
Judge  W.  G.  Bennett  told  him  (plaintiff)  that  he  (plaintiff) 
had  authority  and  the  power  as  a  minister  to  compel  and 
require  any  and  all  persons  who  attended  his  services  to 
kneel  down,  and,  upon  their  refusal  or  failure  to  do  so,  he 
(the  plaintiff)  had  the  right  to  arrest  them,  and  have  them 
indicted,  or  words  to  that  effect, — all  of  which  statements 
were  untrue  and  false."  And  also  the  charge  of  the  cruel 
treatment  uf  his  family  is  sufBciently  specified,  and  the 
third  plea  is  sufficient. 

While  the  plea  No.  1  is  in  itself  insufficient,  and  should 
not  have  been  filed,  the  pleas  must  be  taken  together;  and, 
while  the  second  and  third  pleas  cannot  cure  the  first,  they 
cover  all  the  charges,  and  justify  those  which  are  not  spe- 
cifically denied  therein,  thus  rendering  No.  1  harmless, 
□□less  the  defendant  should  introduce  testimony  tending 
to  prove  and  justify  charges  thereunder'  not  justified 
either  in  the  second  or  third  pleas.  It  is  true  that  in  //bjV 
Jtifis  V. //t'cAardson,  9  Gratt.  48S  (Syl.,  point  8).  it  is  held 
that  "the  admission  of  an  improper  plea  is  error,  and  the 
appellate  court  will  not  inquire  whether  the  plaintiff  could 
be  injured  by  its  admission,"  and  Judge  Lee  says,  in  his 
opinion  in  the  said  case;  "Nor  is  it  any  answer  to  the  ob- 
jection to  say  that  the  pleas,  even  if  bad,  could  do  the  plain- 
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tiffs  no  harm  by  beiii^  in  the  record.  That  is  ao  inquiry 
upon  which  the  court  should  scarcely  enter.  Nor  should 
it  speculate  upon  the  effect  of  an  improper  plea  in  preju- 
dice of  the  plaintiff's  rights.  If  it  be  insufficient,  and  do 
answer  to  the  plaintiff's  action,  it  should  be  rejected  when 
objected  to;  nor  should  the  plaintiff  be  put  to  an  issue 
upon  it."  Id  Griffie  v.  McCoy,  8  W.  Va.  201,  it  is  held 
that,  when  the  appellate  court  clearly  sees  that  one  of  the 
immaterial  pleas  in  the  trial  of  the  cause  (which  was  sub- 
mitted to  the  court  in  lieu  of  a  jury)  must  have  been  con- 
sidered by  the  court  as  being  filed,  and  the  matters  therein 
pleaded  considered  by  the  court  as  though  it  was  a  good 
plea,  and  issue  thereon  made  up,  and  that  said  plea  and 
matters  therein  pleaded  must  have  entered  into  and 
affected  the  judgment  of  the  court  to  the  prejudice  of  the 
plaintiff,  the  appellate  court  will  reverse  the  judgment  for 
that  cause,  set  atiide  the  finding  of  the  court,  and  direct  a 
new  trial,  with  leave  to  perfect  the  pleadings  before  said 
new  trial  is  had.  In  Bank  v.  Khnberlands,  16  W.  Va.  555, 
at  page  S97,  in  Judgk  Gkkicn,  writing  the  opinion  of  the 
court,  says:  "In  my  judgment,  the  refusal  to  reject  a 
plea  which  the  court  ought  to  reject  is  a  good  ground  for 
reversal,  unless,  when  all  the  facts  have.been  certified  by 
the  court  below,  it  appears  affirmatively  to  the  court  that 
the  plaintiff  could  not  be  injured  by  having  had  to  try  his 
case  on  uucb  improper  plea."  It  would  seem  that  the 
effect  of  plea  No.  1,  alleging,  as  it  does,  the  truth  of  all  the 
words  complained  of,  if  used  by  the  defi^ndant  in  the  trial, 
could  have  no  other  effect  than  to  prejudice  defendant's 
case,  when  he  could  only  fail  to  prove  many  of  the  worst 
charges  therein  claimed  to  be  true,  while  it  would  tend  to 
create  sympathy  for  the  plaintiff.  Plea  No.  1  seeks  or  at- 
tempts to  justify  every  charge  alleged  in  the  declaration, 
yet  all  those  charges  which  defendant  attempts  to  justify 
by  evidence  are  sufficiently  pleaded  iu  pleas  Nos.  2  and  3. 
The  charges  that  plaintiff  waseg'^L-d  out  of  his  own  county, 
and  that  he  parted  a  man  and  his  wife,  and  that,  "If  the 
Camp  boys  catch  H.  B.  B.  Amus  out.  it  wiil  be  worsic  tor 
him  than  the  egging  he  got  in  Bnixton  cimiiti,"  arc  all  not 
only  specifically  denied  in  the  s;;i'ci;ii  jUim  Nh.  2,  as  alleged. 
but  they  are  emphatically  denied  by   the  ('.cfi-iK'aot  in   his 
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testimoaj,  and  no  attempt  is  made  by  the  defendant  in  the 
evidence  to  prove  those  charges,  true,  and  all  the  charges 
which  defendant  attempts  to  justify  bj'  proof  are  suffi- 
ciently justified  by  pleas  Nos.  2  and  3,  In  Hopkins  v. 
Richardsc-n,  siipfa,  the  special  plea  filed  was  insufficient  to 
raise  the  issue,it  sought  to  raise,  and  no  other  plea  was 
filed  which  was  sufficient  to  properiv  raise  the  issue,  and 
therefore  the  plaintiff  was  forced  to  an  issue  upon  a  bad 
plea;  while  in  the  case  of  Gnffle  v.  McCoy,  just  cited,  it 
clearlv  appears  to  the  appellate  court  that  the  improper 
plea  filed  had  entered  into  and  affected  Ihe  judgment  of  the 
court  to  the  prejudice  of  the  plaintiff.  The  object  of  a 
special  plea  is  to  put  in  issue  matters  which  cannot  be 
proved  under  the  general  issue  and,  when  a  case  is  tried 
before  a  jury,  a  bad  plea  admitted  cannot  prejudice  the 
plaintiff  when  no  evidence  is  offered  under  it.  All  the  al- 
legations of  plea  No.  1  being  sufficiently  covered  by  the 
general  issue  and  special  pleas  Nos.  2  and  3,  this  rendered 
the  filing  of  plea  No.  1  harmless  error;  and  the  appellate 
court  will  so  hold  where  it  clearly  appears  from  the  record 
that  no  effort  was  made  by  the  defendant  to  introduce  evi- 
dence to  prove  the  truth  of  charges  that  were  not  suffi- 
ciently justified  in  the  other  special  pleas  filed,  and  plain- 
tiff could  not  have  been  prejudiced  by  the  filing  of  said 
insufficient  plea.  Appellant,  in  his  brief,  says:  "Suppose 
the  pleas  were  good.  They  were  not  sustained  by  the  evi- 
dence in  the  cause.  •  *  *  It  is  earnestly  insisted  that 
the  evidence  does  not  support  a  single  charge  that  is 
sought  to  be  justified.  There  is  not  a  syllable  of  evidence 
as  to  some  of  them,  and  as  to  those  the  plaintiff  was,  in  any 
view,  eniitled  to  recover,  as  the  court  instructed  the  jury." 
The  defendant,  in  his  testimonv. emphatically  denies  utter- 
ing many  of  the  words  alleged  against  him  in  the  declara- 
tion, and  as  to  whether  he  did  or  not  utter  them  was  a 
question  for  the  jury  on  the  general  issue;  and  as  to  the 
evidence  touching  those  charges  which  are  justified  under 
pleas  2  and  3,  it  is  very  voluminous  and  contradictory, 
nearly  six  hundred  pages  of  the  record  being  covered  by 
the  testimony  of  about  one  hundred  and  thirty  witnesses, 
and  no  inconsiderable  portion  of  it  being  for  the  purpose 
of  impeachment  and  bolstering  up  such  witnesses  as  have 
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gone  through  the  ordeal  of  attempted  impeachment.  In 
all  this  testimonv — which  it  is  the  pecular  province  of  the 
jury  to  consider  and  weigh — the  preponderance,  especially 
on  the  charges  against  the  plaintiff  of  improper  intimacy 
and  associatioD  with  women  of  bad  character,  is  decidedly 
with  the  defendant,  and  as  to  all  the  charges  justified  by 
pleas  2  and  3  there  is  evidence  to  sustain  a  Verdict. 

As  to  the  second  assignment  of  eiror:  The  three  spe- 
cial pleas  were  permitted  to  be  filed  at  the  term  at  which 
the  jury  was  impaneled.  It  is  claimed  by  appellant  that 
he  was  entitled,  on  the  filing  of  said  pleas,  to  a  continuance, 
at  the  costs  of  the  defenditnt,  under  section  8,  chapter  131, 
Code.  The  question  of  continuance  generally  is  one  ad- 
dressed to  the  sound  discretion  of  the  court;  but  section  8, 
makes  provision  for  amendments  of  the  pleadings  at  the 
trial  in  case  of  a  variance  between  the  evidence  and  allega- 
tions or  recitals,  when  the  court  may,  if,  in  its  opinion,  sub- 
stantial justice  will  be  promoted  thereby,  allow  the  plead- 
ing to  be  amended;  and,  if  it  be  made  to  appear  that  a  con- 
tinuance of  the  cause  is  rendered  necessary  by  such 
amendment,  such  continuance  shall  be  at  the  costs  of  the 
party  makingthe  amendment.  This  provision  isobviously 
just,  as  a  change  in  the  pleadings  after  the  taking  of  evi- 
dence may  be  a  surprise  to  the  opposite  party,  and  be 
should  have  an  opportunity  to  prepare  to  meet  the  new 
phase  of  the  case.  Yet  he  must  make  it  appear  that  time 
is  necessary  for  such  preparation.  In  the  case  at  bar 
these  same  special  pleas  had  been  tendered  by  the  defen- 
dant at  the  previous  term,  and  had  been  rejected  by  the 
court;  and  it  is  asserted  by  counsel  for  appellee  in  his 
brief,  and  not  denied,  that  the  special  judge  elected  to  try 
the  case,  and  who  rejected  the  pleas,  stated  to  counsel  in 
open  court  that  he  would  permit  the  introduction  of  the 
same  evidence  under  the  general  issue  that  he  would  have 
permitted  under  the  special  pleas  so  rejected.  At  the  pre- 
vious term  of  the  court  the  cause  had  been  contmued  on 
the  motion  of  plaintiff,  and  the  court  was  in  position  to  ex- 
ercise its  sound  discretion  as  to  the  terms  of  continuance. 
"Unless  it  is  plainly  apparent  that  such  discretion  has 
been  abused,  this  court  will  not  interfere  therewith." 
Bani  v.  Hamilton,  43  W.   Va.  75,  (27  S.   E.  296) ;  Marmet 
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O).  V.  Archibald  37  W.  Va.  778,  (17  S.  E.  299);  Busier  v. 
Holland,  27  W.  Va.  Sll;  Logiew.  Black,  24  W.  Va.  21;  Rid- 
dlev.  McGinnh,  22  W,  Va,  253.  It  does  not  appear  that 
the  filing  of  the  pleas,  although  at  the  trial  term,  comes 
within  the  provisions  of  section  8,  chapter  131,  Code,  as  it 
appears  that  plaintiff  had  due  notice  of  the  character  of 
testimony  that  might  be  introduced,  and  the  record  shows 
that  he  was  prepared  to  meet  it,  and  was  not  surprised. 

As  to  the  third  assignment, — that  the  verdict  was  con- 
trary to  the  law  and  the  evidence, — it  is  disposed  of  by 
what  has  been  said.  And,  further,  that  the  verdict  is  man- 
ifestly contrary  to  the  instructions  given  by  the  court  to 
the  jury.  Appellant  has  not  discussed  this  proposition  in 
his  brief,  and  he  surely  had  the  benefit  of  all  the  instruc- 
tions he  could  have  desired;  and,  after  patiently  listening 
to  and  weighing  the  large  mass  of  testimonv.  which  tt  took 
eight  or  ten  days  to  get  before  the  jury  (which  appears  to 
have  been  an  intelligent  body,  and  satisfactory  to  both  par- 
ties), the  jury,  with  the  instructions  of  the  court  as  to  the 
law  in  the  ca.se  still  before  them  and  fresh  in  their  minds, 
and  the  oath  they  had  taken  to  well  and  trulv  trj  the  is- 
sues joined  not  forgotten, — these  twelve  "good  and  lawtul 
men," — find  the  issues  for  the  defendant,  and  that  verdict 
is  satisfactory  to  the  judge  who  presided  at  the  trial,  and 
instructed  the  jury  as  to  the  law  of  the  case  under  section 
2,  chapter  103.  Code,  which  says:  "All  words  which,  from 
their  usual  construction  and  common  acceptance,  are  con- 
strued as  insults,  and  tend  to  violence  and  breach  of  the 
peace,  shall  be  actionable.  No  demurrer  shall  preclude  a 
jury  from  passing  thereon."  So  it  is  made  by  statute  the 
peculiar  province  of  the  jury  to  say  whether  the  words 
proven  to  be  spoken  are  insults,  and  tend  to  breach  of  the 
peace  or  not.  The  appellate  court  has  before  it  the  whole 
record,  pleadings,  and  facts  as  brought  out  in  the  testi- 
mony of  almost  innumerable  witnesses;  and,  unless  it  ap- 
pears upon  the  whole  record  that  the  appellant  has  been 
prejudiced,  the  judgment  should  not  be  reversed.  "The 
system  of  appeals  is  founded  upon  public  policy,  and  ap- 
pellate courts  will  not  encourage  litigation  by  reversing 
judgments  for  technical,  formal,  or  other  error,  which  the 
record  afBrmatively   shows  could  not  have  prejudiced  the 
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appellant's  rights.  Where  it  appears  from  the  record  that 
the  error  alleged  therein  on  behalf  of  the  appellant  could 
have  worked  no  injury  to  him,  and  could  not  have  chaoged 
■the  result,  the  judgment  of  the  court  belowr  will  be 
affirmed."  2  Am.  &  Eng.  Enc.  Law.  (1st  Ed.)  500;  Bail 
V.  Cox,  29  W.  Va.  407,  (1  S.  E.  673;)  Moran  v.  C/ari,  30  W. 
Va.  358,  (4  S.  E.  303) ;  Tu//y  v.  Dcspard,  31  W.  Va.  370, 
<6S.  E.  927).  Nearly  every  state  in  the  Union  has  held 
this  doctrine.  In  Lancasterv.  Collins,  115  U.  S.  222,  8  Sup. 
Ct.  33,  29  L.  Ed.  373,  ii  is  held:  "No  judgment  will  be  re- 
versed in  a  court  of  errors  where  it  is  clear  the  error  could 
not  have  prejudiced,  and  did  not  prejudiced,  the  rights  of 
the  party  against  whom  the  ruling  was  made,"  And  to 
the  same  effect  the  supreme  court  of  the  United  States 
has  held  in  many  other  cases.  In  Kennett  v.  Peters,  54 
Kan.  119,  37  Pac.  999,  it  is  held  that  "a  judgment,  if  shown 
to  be  correct  by  the  pleadings  and  evidence,  cannot  be  dis- 
turbed on  appeal,  notwithstanding  errors  may  have  oc- 
curred upon  the  trial."  This  Court  is  careful  about  dis- 
turbing the  verdict  of  a  jurv  which  has  been  approved  by 
the  trial  court,  and  will  not  do  so  unless  it  is  palpably 
wrong.  Shefv.  City  of  Huntington,  16  W.  Va.  207,  (Syl., 
point  13) :  "Whereacuse  has  been  fairly  submitted  to  a 
jury,  and  a  verdict  fairly  rendered,  it  ought  not  to  be  in- 
terfered with  by  the  court  unless  manifest  wrong  and  in- 
justice has  been  done,  or  unless  the  verdict  is  plainly  not 
warranted  by  the  evidence  or  facts  proved."  Slate  v. 
Thompson,  21  W.  Va.  741;  Givvnn  v.  Schwartz.  32  W.  Va. 
487,  (9  S.  E.  880) ;  Akers  v.  De  Witt,  41  W.  Va.  229,  (23  S. 
E.  669);  Gilmer^.  Sidenstricker,  42  W.  Va.  52.  (24  S.  E. 
S66);  Siglerv.  Beebe,  44  W.  Va.  587,  (30  S.  E.  76).  I  con- 
clude that  the  verdict  in  the  case  is  sustained  by  the  evi- 
dence, and  should  not  be  disturbed,  and  the  judgment  is 
affirmed. 

Affirmed. 
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CHARLESTON, 

Krohn  et  al.  v.  Weinberger  et  al. 
Submitted  June  21, 1899— Decided  November  28, 1899. 

1 .  Receiver — Applica  Hon — Appointm  ent. 

Interlocutory  applicatiana  for  b  receiver  before  answer  ai-e 
usually  supported  by  affidavits  of  the  grounds  relied  upon, 
and  it  would  ordinarily  seem  to  be  sufBcient  if  the  facts  upon 
which  the  application  is  baaed  are  verified  by  the  affidavit 
of  plaintiff  alone,      (p.  129.) 

2.  'R'BCB.TVKS.— Appointment. 

The  appointment  of  a  receiver  being  for  the  preservation  of 
the  property  and  the  protection  of  the  litigants  pending  the 
Buit,  such  appointment  gives  no  advantage  to  the  person  at 
whose  instance  it  is  made,  nor  does  it  change  any  title  or 
create  any  lien,       (p.  130,) 

J.     EQxniY—Peceiver^Case  al  RuUs. 

In  a  suit  in  equity,  brought  for  the  purpose  of  having  a 
receiver  appointed,  the  court,  or  the  judge  thereof  in  vaca- 
tion, may,  upon  a  proper  presentation  of  facts,  appoint  a 
receiver,  and  direct  the  sale  of  property;  but  while  the  case 
is  still  at  rules,  and  not  matured  lor  hearing,  the  court  can- 
not proceed  to  enter  a  decree  settling  the  principles  of  the 
cause  and  distributing  th«  money,     (p,  130). 

Appeal  from  circuit  court,  Wood  County. 

Bill  by  Krohn,  Fechheimer  &  Co.  against  J.  Weinberger 
and  others.  Decree  for  plaintiff,  and  defendant  the  Ham- 
ilton Brown  Shoe  Company  appeals. 

Reversed. 

J.  W.  Vandervobt,  for  appellant, 
v.  B.  Archer,  for  appellees. 

English,  Judge: 

J.  Weinberger  was  engaged  in  the  shoe  business  in  the 
town  of  Parkersburg,  W.  Va.,  and  became  indebted  to  sev- 
eral parties  and  firms  that  obtained  judgments  against 
bim,  sued  out  executions,  and  levied  the  same  upon  the 
stock  in  said  store  on  the   19th,  20th  and  22d  of  October, 


P     "J 


.yClOO^IC 


128  Krohn  v.  Weinberger.  [47 

1898,  the  Hamilton  Brown  Sboe  Company,  a  corporation, 
filed  an  affidavit  for  an  attachment  against  said  Weinberger 
in  the  clerk's  office  of  the  Wood  County  circuit  court,  and 
obtained  an  order  of  attacbment,  and  had  the  same  levied 
by  the  sheriff  of  said  county  on  said  stock  of  goods,  but 
tjave  no  bond,  and  for  that  reason  possession  was  not  taken 
by  the  sheriff.  On  October  22,  1898,  Krohn,  Fechheimer 
&  Co.  presented  tbeir  bill  in  equity  to  the  judge  of  the  cir- 
cuit court,  in  which  they  set  forth  the  facts  in  regard  to 
the  judgments  obtained  against  the  defendant,  and  as  to 
the  attachment  sued  out  by  appellants  and  levied  upon  said 
merchandise,  and  alleged  that  the  whole  stock  was  worth 
two  thousand  dollars  or  two  thousand  five  hundred  dollars, 
and  charged  that  there  was  danger  of  loss  to  the  creditors, 
the  plaintiffs  and  defendants,  if  said  property  was  sold  un- 
der said  executions,  and  danger  of  continued  conSicts  in 
the  liens  against  said  property,  and  of  loss  to  same,  as  the 
constables  had  no  right  or  authority  to  invoice  said  goods, 
and  sell  them  in  hulk,  or  to  distribute  the  proceeds  of  sale. 
The  plaintiffs  further  charge  that  the  only  safe  way  to 
pursue  was  to  place  said  stock  of  goods  in  the  hands  of  a 
special  receiver,  so  that  the  same  might  have  a  decree  for 
the  amount  of  their  debt,  interest,  and  costs,  and  that  said 
receiver  might  be  appointed  and  duly  authorized  to  take 
possession  of  said  stock,  cause  the  same  to  be  invoiced,  and 
sold  in  bulk  or  at  retail,  as  might  be  deemed  best  tor  all 
concerned;  and  that  the  constable  Pat  Oliver  might  be  en- 
joined from  fufher  proceedings,  etc.  Notice  having  been 
seri'ed  on  Weienberger  of  the  plaintiffs  intention  to  move 
in  vacation  for  the  appointment  of  a  special  receiver,  on 
October  22,  1898,  said  judge  in  vacation  appointed  such  re- 
ceiver for  said  goods,  and  authorized  him  to  take  posses- 
sion, and  sell  in  bulk  or  at  retail,  as,  in  bis  judgment,  might 
be  proper,  after  an  inventory  had  been  made  by  apprais- 
ers. He  was  also  directed  to  dispose  of  the  unexpired 
term  of  the  lease  on  the  store  room  occupied  bv  said  Wein- 
berger. Bond  in  the  penalty  of  three  thousand  dollars  was 
required  of  said  receiver,  Zilenziger,  before  entering  upon 
his  duties,  and  he  was  required  to  report  his  proceedings 
to  the  court  within  tbirtv  days,  and  said  constable  was  en- 
joined from  further  proceedings  against  said  goods.  In 
pursuance  of  this  order,  said  special  receiver  gave  bond, 
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took  possession  of  the  goods,  had  tbcm  invoiced  and  ap- 
praised (the  valuation  fixed  by  the  appraisers  amounting 
to  two  thousand  five  hundred  and  f  fty-nine  dollars  and 
seven  cents,)  and  sold  the  same  in  bulk  for  two  thousand 
seven  hundred  and  six  dollars  and  twenty  live  cents,  and 
on  the  5th  of  Noveraber,  1898,  made  his  report,  to  the  cir- 
cuit court,  which  report,  by  a  decree  then  entered,  was  or- 
dered to  be  filed.  P.  Oliver,  constable,  tendered  in  open 
court  his  petitions  in  said  case,  which  was  ordered  to  be 
filed,  and  in  which  was  a  prayer  that  the  court  would  di- 
rect the  special  receiver  to  pay  him,  two  thousand  two  hun- 
dred and  ninety-seven  dollars  and  twenty-nine  cents  out  ot 
the  proceeds  of  the  sale,  being  the  amount  of  sundry  execu- 
tions in  bis  hands  which  he  had  levied  on  said  stock,  and  it 
appearing  that  said  executions  amounted  to  two  thousand 
two  hundred  and  ninety-seven  dollars  and  twenty-nine 
cents,  and  that  they  were  liens  upon  said  stock.  The  de- 
fendant shoe  company,  by  counsel,  appeared  onlv  for  the 
purpose  of  objecting  to  a  distribution,  claiming  an  attach- 
ment against  said  property  to  the  amount  of  one  thousand 
three  hundred  dollars.  Thereupon  the  court,  by  its  de- 
cree, held  that  the  receiver  should  retain  in  his  hands  the 
said  sum  of  one  thousand  three  hundred  dollars,  to  abide 
the  action  of  the  court  upon  said  attachment,  and  that  the 
residue  of  said  fund  should  then  be  distributed.  The  de- 
fendant Weinberger  tendered  in  open  court  his  answer 
consenting  to  the  distribtuiou  of  said  fund.  The  court 
then  directed  the  special  receiver  to  pay  said  constable,  P. 
Oliver,  the  amount  of  the  executions  levied  by  him  on  said 
property,  and  allowed  the  receiver  to  retain  out  of  the 
money  in  this  hands  two  hundred  dollars  for  his  services, 
and  one  hundred  dollars  for  counsel  fees.  The  defendant 
shoe  company,  by  counsel,  appeared  at  the  time  this  de- 
cree was  applied  for  only  for  the  purpose  of  objecting  to 
the  legality  of  the  same:  First,  because  Weinberger  was 
insolvent,  and  the  shoe  company  had  a  valid  claim  against 
him,  which  had  not  been  reduced  to  judgment;  second,  be- 
cause said  cause  was  not  matured  and  ready  for  hearing, 
and  it  was  illegal  to  adjudicate  the  principles  of  the  cause, 
and  distribute  the  bulk  of  the  fund,  before  the  maturity  of 
the  cause,  and  even  before  the  return  of  the  process.  The 
court  overruled  this  objection,  and  entered  said  decree  dis- 
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tributing  a  large  portion  of  the  funds  in  the  hands  of  the 
receiver,  and  the  shoe  company  obtained  this  appeal. 

The  first  point  of  error  relied  on  is  that  the  cause  was 
not  matured  at  the  time  of  the  decree,  the  return  day  of 
the  process  not  having  been  reached.  Let  us  first  inqnire 
as  to  the  practice  in  ref^ard  to  application  for  receivers.  In 
litiffnery.  Main,  33  W.  Va.  655,  (US.  E.  5),  this  Court 
held  that  "a  court  of  equity  should  exercise  extreme  cau- 
tion in  the  appointment  of  receivers  on  ex  parte  applica- 
tions, and  be  careful  that  a  proper  case  is  presented  before 
adopting  this  extraordinary  procedure."  High,  Rec.  § 
107,  says:  "Interlocutory  applications  for  a  receiver  be- 
fore answer  are  usually  supported  by  affidavits  of  the 
grounds  relied  upon,  and  it  would  ordinarily  seem  to  be 
sufficient  if  the  facts  upon  which  the  application  is  based 
are  verified  by  the  affidavit  of  plaintiff  alone;"  citing  Jones 
v,  Dougherty,  10  Ga.  ^73.  Barton  in  his  Chancery  Prac- 
tice (volume  1,  p.  515).,  says:  "The  immediate  moving 
cause  for  the  appointment  of  a  receiver  is  that  the  subject 
of  litigation  may  be  preserved,  or  the  rents  and  profits  of 
it  kept  from  waste,  loss,  or  destruction,  so  that  there  may 
be  some  harvest— some  fruit— to  gather  after  the  labors  of 
the  controversy  are  over."  And  on  page  522  he  says: 
"The  appointment  of  a  receiver  being  for  the  preservation 
of  the  property  and  the  protection  of  the  litigants  pending 
the  suit,  such  appointment  gives  no  advantage  to  the  per- 
son at  whose  instance  it  is  made;  nor  does  it  change  any 
title,  or  create  a.ny  lien."  The  facts  relied  on  in  the  case 
at  bar  are  that  the  property  owned  by  defendant  consisted 
of  a  stock  of  goods,  which  had  been  levied  on  under  numer- 
ous small  judgments,  and  that,  if  the  property  was  sold  at 
public  auction  at  constables' sale,  it  would  result  in  great 
loss  in  the  proceeds  arising  from  such  sale;  that  the  con- 
stable had  no  authority  to  invoice  said  goods,  and  sell  them 
in  bulk,  which  could  only  be  done  by  a  receiver;  and  that 
the  goods  would  be  dissipated  by  contests  in  regard  to  con- 
flicting claims.  The  receiver  was  required  to  give  ample 
bond  before  proceeding  to  perform  his  duties  for  the  pro- 
tection of  all  parties  concerned;  and,  in  my  view  of  the 
facts  presented,  the  court  was  warranted  in  appointing 
such  receiver  to  take  charge  of  and  sell  the  property  as 
provided.  I  cannot  see  that  the  appellant  was  prejudiced 
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by  said  decree,  nor  do  I  understand  this  decree  as  preju- 
dicial to  the  rights  of  appellant.  Counsel  for  appellant  in- 
sist, however,  that  the  decree  directing  the  distribution  of 
a  large  portion  of  the  proceeds  of  said  sale  was  premature 
and  unauthorized.  Now,  the  principles  controling  the  ap- 
pointment of  a  receiver  are  very  like  those  governing  the 
graoting  or  refusing  injunctions.  They  are  each  brought 
into  retjuisition  when  it  is  desirable  to  preserve  property 
until  cuaflicling  claimsand  rights  are  determined.  High, 
Rec.  S  100,  says:  "As  regards  the  form  of  an  order  ap- 
pointing a  receiver  and  authorizing  him  to  sell  the 
property  in  controversy,  it  would  seem  to  be  the 
better  practice  not  tc  include  in  such  order  a  direction  as 
to  applying  the  proceeds  of  the  sale,  since  this  is  a  matter 
for  adjustment  after  a  final  decree  settling  the  rights  of  all 
parties  in  interest."  So.  in  the  case  of  Fadlcy/s.  Tomliii' 
sou,  41  W.Va.  606,  (24  S.  E.  645),  (an  injunction  case), 
this  court  held  that:  "In  such  case,  while  at  rules,  and  not 
maturing  for  hearing,  the  court,  having  overruled  defen- 
dant's motion  to  dissolve  the  injunction,  cannot  proceed  to 
enter  a  decree  settling  the  principles  of  the  cause."  When 
the  records  and  briefs  of  counsel  are  looked  to,  it  is  at  once 
apparent  that  there  arc  conflicting  claims  which  remain 
undetermined.  Counsel  for  appellant  assert  that  he  has  a 
valid  attachment  lien  upon  the  property,  while  counsel  for 
the  plaintiff  as  confidently  claim  that  the  affidavit  on  which 
said  attachment  issued  does  not  conform  to  the  statute, 
and  for  that  reason  no  lien  was  thereby  acquired.  This 
order  went  Into  the  hands  of  the  sheriff  on  the  l7th  day  of 
October,  and  it  must  be  presumed  the  sheriff  performed 
his  duty  by  levying  it  on  the  same  day.  Most  of  the  ex- 
ecutions seem  to  have  been  levied  on  the  19th  and  20tb  of 
the  same  month,  so  that  the  priority  and  validity  of  these 
cimflicting  liens  remain  unsettled.  Such  being  the  case, 
and  the  plaintiff's  suit  not  having  been  properly'  matured 
for  hearing,  following  the  rulingof  this  court  in  Fad  ley  v. 
TomHnson,  supra,  I  hold  that  the  circuit  court  erred  in  set- 
tling the  principles  of  the  cause  and  distributing  a  large 
portion  of  the  money  before  the  case  was  regularly  ma- 
tared.  The  decree  must  be  reversed,  and  the  cause  re- 
manded. 

Reversed.  ,  .  , 
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CHARLESTON. 

WtNiFREDE  Coal  Co.  ei  «/,   v.  Boakd  of   Education  of 
Cabin  Ckukk  Disr.  cl  a/. 

Submitted  June  22. 1899— Decided  November  28,  1899. 

1.  ScBpOL  "Litvi—Eijuity  Jurisdktioa. 

A  tourt.  of  equity  hnit  jiirisdiclioii  t»  restrain  liy  injunction 
the  I'Dllectiun  iif  an  illegal  levy  upon  the  pniiieri.v  of  a  sehool 
district,  madt!  I),v  the  linard  iif  ediii'alitiii,  in  n  xuit  broug-ht 
bj-  itnd  on  behalf  of  the  rexidenl  1a\)>a,ver!i  of  suvh  JiHtrict, 
(p.  135). 

2.  School  L,bvy— School  Boots— Building  Fund. 

The  levy  by  the  li.mrd  of  education  in  pay  for  sehcml  bonks 
jniint  be  made  nnniinllj'.  and  mnsl  he  piiid  out  cif  the  building 
fund.     (p.  13T). 

3     ticHooi.  ItRVT—l'ulua/iim. 

The  fact  that  the  lev,v  of  forty  eenls  on  the  one  hundred 
dollarH  valuation  for  biiildinf!'  fnnd  anil  fifty  cents  Ihereoii 
for  lenchers'  fiiud  is  not  sullleient  lo  pay  any  extsling  in- 
debtedness of  the  disiirict  in  additiun  to  (he  other  purposes 
for  which  it  is  levied,  in  not  n  condition  precedent  to  the  au- 
thority of  the  board  to  exceed  saio  rates  in  laying  such  levy, 
RinC',-  the  .itfttutes  jirovide  other  eontinffencies,  ivhieh  author- 
ize ♦..hi-  bnard  lo  levy  in  excess  of  Raid  rates  or  to  lay  J 
Bpeeial  levy.     (137-  138). 

4.     Equity  Pt-KAnma —School  Levy. 

■  Tn  ;i  bill  of  this  character  it  is  not.  sufllclent  to  nllef^  in 
general  terms  thiit  at  the  time  the  levy  wnR  laid  there  was  no 
legal  existing  in.lelileduess  nR-ainKl  the  board  of  edncation 
crea'ed  in  any  manner  niilhorizcd  liy  law,  but  fiiets  must  be 
alleged  to  show  the  illegality  of  the  levy.     (i:iS). 

Appeal  from  Circuit  Court,  Kanawba  Count}'. 

Bill  by  the  Winifrcde  Coal  Company  and  others  against 
the  board  of  education  of  Cabin  Creek  district  and  others. 
Decree  for  plaintifpR  and  defeadants  appeal. 

/^efersed. 

W.  S.  Laidlev,  Ft-OURNOY,  Pricic  and  Smith,  and  Chil- 
ton, MacCorklk  &  Chilton,  for  appellants. 

George  W.  Pation  and  Brown,  Jackson  &  Knight,  for 
appellees. 
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Bngusb,  Judge: 

Tbc  board  of  education  for  Cabin  Creek  district,  at  its 
meeting  held  in  July,  ISOS,  made  a  reg-ular  levy  of  thirty-five 
cents  on  every  one  hundred  dollars  valuation  of  the  prop- 
erty in  said  district  for  the  building  fund,  and  of  ninety 
cents  on  every  one  hundred  dollars  for  the  teachers'  fund, 
and,  in  addition  thereto,  the  said  board,  at  the  same  meet- 
ing, laid  a  special  levy  of  twenty-five  cents  on  everyone 
hundred  dollars  valuation  of  the  property  taxable  in  said 
district,  which  was  designated  as  a  "special  building  fund." 
At  the  time  said  Isvies  were  made  it  is  claimed  there  was 
no  legal  indebtedness  due,  owning  or  payable  by  said 
board;  but  the  voters  of  said  district,  pursuant  to  section 
41  of  chapter  45  of  the  Code,  had  authorized  said  board  to 
continue  the  free  schools  of  said  district  for  seven  months 
in  the  year.  The  levies  so  made  had  been  extended  i^pon 
the  tax  books  of  said  district,  and  the  books  containing  the 
same  had  been  delivered  to  J.  H.  Copenh-iver,  sheriff  of  Ka- 
nawha County,  who  was  proceeding  to  collect  said  levies, 
and  threatening  to  compel  the  taxpayers  of  said  district  to 
pay  their  respective  taxes  at  the  rates  aforesaid  by  dis- 
training therefor,  when,  on  the  17th  of  December,  1898,  the 
Wioifredc  Coal  Company  and  others,  who  sued  on  behalf  of 
themselves  and  all  other  taxpayers  of  Cabin  Creek  dis- 
trict, filed  their  bill  in  equity  in  the  circuit  court  of  Kana- 
wha County,  alleging  the  above-mentioned  facts,  with  oth- 
ers, and  praying  that  the  court  would  restrain,  inhibit  and 
enjoin  said  Sheriff  Copenhaver  from  collecting  said  special 
building  tax  of  twenty-five  cents  on  the  one  hundred  dollars 
valuation,  which  was  levied  by  said  board  at  its  meeting  in 
July,  1898,  and  from  collecting  said  levy  for  the  teachers' 
fund  of  ninety  cents  on  each  one  hundred  dollars  valuation, 
or,  if  not  the  whole  of  the  levy  for  the  teachers'  fund,  that 
it  would  restrain,  inhibit,  and  enjoin  the  said  sheriff  from 
collecting  more  than  fifty  cents  on  each  one  hundred  dol- 
lars valuation  for  teachers'  purposes  for  said  year  from 
the  plaintiffs  and  from  all  the  other  taxpayers  in  said  dis- 
trict, and  also  from  levying  on  or  selling  any  of  the  prop- 
erty of  said  plaintiffs  for  said  specific  tax,  and  from  paying 
any  of  the  taxes  which  he  had  collected  or  might  collect  on 
account  of  said  building  fund  of  said  district  upon  alleged 
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or  pretended  indebtedness  of  tbc  said  board  which  arose  or 
is  claimed  to  have  arisen  out  of  contracts  or  transactions 
with  said  board  prior  to  the  making  of  said  levy;  and  that 
said  board  and  the  president  and  commissioners  thereof 
might  be  restrained  and  enjoined  from  making  any  allow- 
ance, or  issuing  any  orders,  or  taking  any  other  actions  to- 
wards the  payment  of  any  such  alleged  indebtedness;  and 
that  the  levy  for  said  special  building  tax  made  by  said 
board  at  its  July  meeting  might  be  declared  to  be  illecal, 
null,  and  void,  and  that  its  levy  of  ninety  cents  for  teachers' 
purposes,  made  at  said  meeting,  might  be  declared  illegal, 
null,  and  void,  or,  if  noi  to  the  whole,  at  least  as  to  forty 
cents  thereof;  and  that  any  pretended  indebtedness  which 
might  have  been  attempted  to  be  created  bvsaid  board  with- 
out the  authority  of  law,  and  in  the  manner  prescribed  by 
law,  might  also  be  declared  illegal,  null,  and  void.  On  Febru- 
ary 17, 1899,  the  defendants  to  said  bill,  the  board  of  educa- 
tion of  Cabin  Creek  district,  William  H.  Kdwards,  Adam 
Schlegel,  and  D.  M.  Jarrett,  demurred  to  the  plaintiffs'  bill, 
which  demurrer  was  set  down  for  argument,  and  was  over- 
ruled, and  thereupon  the  defendants  tendered  theii  an- 
swers to  plaintiffs'  bill,  which  were  excepted  to,  and  the 
exceptions  overruled  by  the  court,  and  the  answers  or- 
dered to  be  filed.  Tne  plaintiffs  also  demurred  to  said 
answers,  which  demurrers  were  overruled,  and  the  plain* 
tiffs  replied  generally,  and  the  defendants  moved  the  court 
to  dissolve  the  injunction  awarded  the  plaintiffs  in  the 
cause,  which  motion  was  overruled  by  the  court.  There- 
upon the  defendants  moved  the  court  to  require  of  the 
plaintiffs  a  bond  in  the  penalty  of  ten  thousand  dollars,  con- 
ditioned tor  the  payment  of  all  such  costs  or  damages  as 
should  be  sustained  by  the  defendants,  or  either  of  them, 
or  any  other  jjerson,  in  case  the  injunction  be  dissolved; 
which  motion  the  co\irt  overruled,  but  ordered  that  the 
plaintiffs  give  a  new  injunction  bond  before  the  court  in 
the  penalty  of  five  hundred  dollars.  From  this  decree,  the 
board  of  education  obtained  this  appeal. 

While  it  is  true  the  action  of  the  court  in  overruling  the 
defendants'  demurrer  to  plaintiffs'  bill  is  not  assigned  as 
one  of  the  errors  relied  upon  in  the  petition  for  an  appeal, 
y«t  counsel  for  the  appellants,  in  their  brief,  insist  that  the 
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court  erred  in  overruling  said  demurrer.  It  is  coutended 
that  heretofore  the  courts  have  been  averse  to  the  equita- 
ble iaterference  with  the  tasinff  power  in  the  ordinary  pro- 
cess of  the  collection  of  the  revenue,  and  in  ordei-  ti>  justify 
such  interference  the  case  must  be  made  one  of  absolute 
necessity  before  the  same  would  be  granted.  We  do  not 
understand  such  to  have  been  the  tendency  of  the  ruling 
of  this  court  or  of  the  Virginia  court  of  appeals  in  consid- 
ering this  question.  The  jurisdiction  of  equity  in  matters 
of  this  kind  has  been  held  to  be  accumulative,  and  equity 
has  been  regarded  the  proper  forum  in  all  cases  where  the 
remedy  at  law  was  not  plain,  complete,  and  adequate.  In 
Btilt  V.  Jicad,  13  Gratt.  78,— a  case  in  which  a  levy  had 
been  made  for  school  purposes,  and  a  bill  had  been  filed  to 
enjoin  the  collection  of  the  taxes  on  the  ground  that  it  was 
illegallv  levied, — the  jurisdiction  of  equity  was  sustained. 
Judge  Lee,  in  delivering  the  opinion  of  the  court,  said:  "It 
may  be  that  for  each  act  of  the  board  of  commissioners 
affecting  the  inhabitants  of  the  district  everyone  who  is 
aggrieved  might  have  a  remedy  at  law  of  some  sort,  more 
or  less  effectual,  but  the  remedy  in  equity  would  be  far 
more  perfect,  adequate  and  complete;  and  as  the  acts  of 
the  commissioners  would  be  in  their  nature  continuing, 
and  to  be  renewed  from  time  to  time,  to  restrict  the  par- 
ties to  their  legal  remedies  would  be  to  consign  them  to 
interminable  litigation,  and  involve  endless  multiplicity  of 
suits.  Hence  the  court  of  chancery  will  interpose  by  its 
injunction  to  prevent  the  threatened  wrong,  and  provide  a 
remedy  which  shall  at  once  reach  the  whole  mischief,  and 
secure  the  rights  of  all  both  for  the  present  and  the  future; 
and  its  jurisdiction  in  such  cases  would  seem  to  be  well  de- 
fined and  fully  sustained  by  authority," — citing  numerous 
authorities.  This  portion  of  Judge  Lee's  opinion  is  re- 
ferred to  and  quoted  with  approval  by  Johnson,  J.,  in  the 
case  of  Corrothers  v.  Board,  reported  in  16  W.  Va.  541. 
which  was  a  case  in  many  respects  similar  to  the  one  at 
bar,  and  in  which  the  jurisdiction  of  equity  was  maintained, 
the  Court  holding  in  the  first,  second,  and  third  points  of 
the  syllabus  as  follows:  "(1)  A  suit  in  equity  will  not  lie 
to  restrain  the  collection  of  a  tax  on  the  sole  ground  that 
the  tax  is  illegal.  There  must  exist,  in  addition,  special 
circumstances  bringing  the  case  under  some  recognized 
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btad  of  equity,  such  as  tbat  the  enforcement  of  tbe  tax 
would  lead  to  a  multiplicity  of  suits,"  etc.  "(2)  Where 
the  case  is  thus  brought  under  some  rccopnized  bead  of 
equity  jurisdiction,— as  where  the  plaintiff  brings  the  suit 
in  behalf  of  himself  and  all  other  taxpayers  in  the  district 
who  are  to  suffer  by  the  tax  imposed,— if  the  bill  show» 
that  the  tax  is  illegal,  to  avoid  a  multiplicity  of  suits, 
equity  will  take  jurisdiction  by  injunction.  (3)  Where 
equity  has  jurisdiction  of  a  subject,  and  the  legislature,  by 
statute,  gives  a  remedy  at  law  for  the  injury  complained 
of,  and  docs  not,  by  the  terms  of  said  statute,  take  away 
the  equitable  jurisdiction,  it  must  be  considered  as  an  ad- 
ditional remedy;  and  the  equitable  jurisdiction  is  not 
thereby  ousted."  See  said  case,  and  the  authorities  there- 
in cittd;  also,  CiinsUe  v.  Maiden,  25  W.  Va.  667  (Syl., 
point  2).  Now,  it  is  true  our  statute  (Code,  page  1002) 
provides  a  mode  for  superseding  an  illegal  or  erroneous 
levy  upon  the  petition  of  ten  taxpayers,  etc.  This  statute 
does  not,  however,  by  its  terms,  take  away  equity  jurisdic- 
tion; and,  following  the  ruling  in  Corrothers  v.  Board, 
siipia  we  must  consider  the  statutory  remedy  aa  merely 
cumulative,  and  hold  that  the  circuit  court  committed  no 
error  in  overruling  the  defendant's  demurrer.  It  is  also 
true  tbat  this  court,  in  Welh  v.  Board.  20  W.  Va.  157,  re- 
cognized the  fact  that  an  illegal  levy  made  by  a  board  of 
education  might  be  superseded,  under  chapter  72,  pag^e 
1S3,  Acts  1875,  by  pursuing  the  mode  therein  prescribed; 
but  the  ruling  in  that  case  bv  no  means  contravenes  or 
antagonizes  the  ruling  in  the  case  of  Corrothers  v.  Board, 
s/ipra,  because  said  statute  does  not,  by  its  terms,  take 
away  the  equitable  jurisdiction,  and  a  party  wishing  to 
supersede  the  levy  as  illegal  may  elect  his  forum.  As  a 
matter  of  course,  the  facts  properly  pleaded  in  the  bill 
must  be  taken  as  true  in  considering  the  demurrer.  This 
being  the  case,  let  us  inquire  whether  the  plaintiffs' bill 
entitles  them  to  the  relief  sought.  They  allege  that  they 
arc  informed,  believe,  and  charge  that  on  the  first  Monday 
in  July,  1898,  there  was  no  legal  existing  indebtedness  due, 
owing,  or  payable  by  said  board,  and  no  such  indebtedness 
has  been  incurred  or  created  in  any  manner  authorized  by 
law,  and  at  that  time  there  was  no  lawful  debt  against  said 
board,  and  that,  notwithstanding  these  facts,  in  July,  1898, 
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said  board  made  Ihc  levies  before  stated.  Refer ringf  to  the 
statutes,  we  find  that  section  38  of  chapter.4S  of  the  Code 
limits  the  levy  for  buildiny;  fund  to  forty  cents  on  the  one 
hundred  dollars  valuation.  Section  40,  same  chapter,  pro- 
vides that  the  levy  to  support  the  primary  free  schools, 
which  is  known  as  the  "teachers'  fund,"  shall  not  exceed 
the  rate  of  fiftv  cents  on  the  one  hundred  dollars  valuation, 
yet  the  latter  portion  of  section  40  provides  that:  "If  the 
levy  provided  for  in  this  and  the  38th  shall  not  be  sufficient 
to  pay  any  existing  indebtedness  of  the  district  in  addition 
to  the  other  purposes  for  which  it  is  levied,  the  board  may 
increase  such  levy  to  the  amount  actually  necessary  or  lay 
a  special  levy  for  the  purpose."  Section  41  provides  for 
the  submission  to  the  voters  of  the  district  the  question  as 
to  whether  the  schools  therein  shall  be  continued  more 
than  four  months  (which,  by  a  subsequent  statute,  reads 
five  months),  and,  if  the  proposition  for  a  longer  term  re- 
ceives a  majority  of  the  votes  cast,  then  the  board  may  or- 
der the  levy  accordingly.  The  allegation  above  quoted 
from  the  plaintiffs' bill  seems  to  be  predicated  upon  the 
supposition  that  the  board  would  only  be  warranted  in  levy- 
ing more  than  forty  cents  on  the  one  hundred  dollars  for 
the  building  fund  and  fifty  cents  on  the  one  hundred  dol- 
lars for  the  teachers'  fund  when  it  was  necessaiy  in  addi- 
tion to  the  other  purposes,  while,  as  we  have  seen,  if  the 
voters  of  the  district  vote  in  favor  of  more  than  five  months' 
school,  the  board  may  levy  accordingly.  Tbc  error  into 
which  the  pleader  has  evidently  been  led  in  his  bill  is  in 
presuming  the  rates  of  forty  cents  for  building  fund  and 
fifty  cents  for  teachers'  fund  cannot  be  exceeded  unless  it 
be  to  pay  existing  lawful  indebtedness  of  the  district  in  ad- 
dition to  other  purposes  for  which  it  is  levied.  Another 
instance  in  which  forty  cents  on  the  one  hundred  dollars 
valuation  for  building  fund  may  be  exceeded  is  found  in 
■  section  15,  chapter  f(2,  of  the  Acts  of  1S')7,  where  it  is  pro- 
vided that  "the  board  of  education  shall  ]>ay  the  costs  of 
such  books  and  the  amount  of  charges  lor  transportation 
out  of  the  building  fund  of  the  district,  and  shall  lay  an  an> 
nual  levy  for  the  same  upon  the  taxable  property  of  the 
district  in  the  manner  and  at  the  time  that  other  levies  are 
laid  for  said  fund."  This  serves  to  show  that  the  exist- 
ence of  prior  lawful  indebtedness  is  not  a  condition  pre- 
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cedent  to  the  right  to  exceed  the  rates  of  forty  cents  for 
building  fund  or  tifty  cents  for  teachers'  fund.  Under 
said  section  15,  chapter  62,  I  do  not  understand  that  the 
levy  therein  provided  for  can  only  be  applied  in  pay  met  t 
for  books  purchased  before  the  levy  is  made.  It  merely 
provides  a  fund  for  the  payment  of  books  furnished  to  the 
depositaries;  and  we  must  presume  the  board,  in  levying 
twenty-five  cents  on  the  one  hundred  dollars  valuation,  per- 
formed the  duty  required  of  it  by  statute.  The  plaintiffs, 
in  their  bill,  content  themselves  with  alleging;  that  at  the 
time  said  levy  was  made  there  was  no  lawful  debt  ag^ainst 
said  hoard.  We  say,  however,  that  alleg-ation  may  be  true, 
and  yet  the  plaintiffs  not  be  entitled  to  the  relief  prayed 
for.  If  the  levy  was  illegal,  the  plaintiffs,  in  their  bill, 
must  point  out  in  what  respect  the  illegality  consisls. 
The  defendants  arc  entitled  to  this  to  enable  them  to  make 
proper  defense. 

The  plaintiffs  further  allege  and  charge  that  said  board 
of  education  bad  certain  transactions  and  made  certain  pre- 
tended agreements  and  contracts  with  school  furniture 
and  book  companies  or  firms  hut  are  not  informed  as  to 
the  companies  or  firms  with  which  such  contracts  were 
made,  or  of  the  facts  necessary  to  enable  them  to  set  out 
such  alleged  contracts,  but  say  it  has  been  done  without 
lawful  authority,  and  in  violation  of  the  Constitution;  and 
thus  fails  to  point  cut  in  what  the  alleged  illegality  con- 
sists. See  ArnisiroNff  v.  County  Court,  41  W.  Va.  602, 
(24  S.  E.  993).  Sands,  in  History  of  a  Suit  in  Equity  (page 
11,  §17),  says:  "The  bill  must  show  sufilcient  matters  of 
fact  ptr  sc  to  maintain  the  case,  and,  it  it  be  defective  in 
this,  the  bill  will  be  dismissed;"  citing  Mitf.  Eq.  PI.  125. 
As  to  the  allegation  that  they  were  not  informed  as  to  the 
parties  with  whom  such  contracts  were  made,  they  might 
easily  have  ascertained  these  facts  from  the  records  of  the 
board  of  education,  and  such  firms  or  persons  were  neces- 
sary parties  to  the  bill.  The  general  rule  laid  down  in  1 
Bart.  Ch.  Prac.  p.  141,  is  that  "all  person^A  interested  in 
the  subject-matter  of  the  bill,  and  which  is  involved  in  and 
to  be  affected  Dy  the  proceedings  and  result  of  the  suit 
should  be  made  parties,"  etc.  The  parties  who  sold  the 
books  to  this  bo<ird  of  education  are  directly  interested  in 
the  result  of  this  suit,  which  seeks  to  enjoin  the  payment 
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of  their  claims.  In  my  view  of  the  whole  case  presented, 
the  circuit  court  erred  in  overruling  both  tlie  demurrer  to 
plaintiffs'  bill,  and  the  motion  to  dissolve  the  injunction. 
The  injunction  is  dissolved,  the  demurrer  sustained,  and 
the  cause  remanded,  with  leave  to  amend  the  bill  it  the 
plaintifFs  deem  proper. 

Reversed. 


a     u«l 
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CHARLESTON. 

BoGGESS  e(  al.  v.  Goff. 

Submitted  June  10,  1899— Decided  November  28,  1899. 

1.  Intebkst — Partial  Paymente. 

The  holder  of  fire  notes  given  for  the  purchase  of  land, 
oil  (!a1ed  the  same  day,  and  payable  as  annual  installmentB, 
beirinff  interest  from  their  date,  and  it  being  stated  in  the 
notes,  "said  interest  to  he  paid  annually,"  receiving  partial 
pay.neniB  thereon,  without  any  directions  from  the  debtor 
SB  to  the  application  of  such  payments,  may  apply  the  same, 
first,  to  the  payment  of  the  interest  on  any  or  all  of  such 
note^  which  may  Ik;  due  at  the  time  of  tiie  payment,  and  then 
In  the  [irincipal  of  siieh  of  the  notes  as  may  be  due.     (p.  147). 

2.  Intebkst — Compowid  Interest. 

I;ut  in  no  event,  in  the  absence  of  a  contract  with  the  deb- 
tor to  that  effeet,  made  after  such  interest  becomes  due. 
shrill  the  holder  clmrfre  interest  upon  such  interest,    (p.  H7). 

Appeal  from  Circuit  Court  Harrison  County. 

Bill  by  Sarah  Boggess  and  D.  W.  Boggess  against  Mary 
R.  Goff.    Decree  for  complainants,  and  they  appeal. 
Modifed. 

K.  G.  Smith,  for  appellants. 

Marcellus  M.  Thompson,   and  John  Bassell,  for    ap- 
pellee. /  -  I 
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McWhortek,  Judge: 

J.  W.  Lynch  and  his  wife,  Agnes  V.,  on  the  27fh  day  of 
October,  1879,  conveyed,  by  deed  of  that  date,  to  Sarah 
Bog'g-ess  a  tract  of  two  hundred  and  thirty-five  acres  of 
land  in  Harrison  County,  in  consideration  of  ten  thousand 
six  hundred  and  eig-hteen  dollars  and  forty-seven  cents,  of 
which  two  thousand  dollars  was  to  be  paid  on  the  1st  day 
of  December,  1879,  and  the  residue  payable  in  six  equal 
anuual  installments  of  one  thousand  four  hundred  and 
thirty-six  dollars  and  forty-one  cents,  from  the  said  1st 
day  of  Decem  ber,  1879,  and  to  draw  interest  from  that  day, 
said  interest  to  be  paid  annually,  and  for  all  of  which  seven 
payments,  the  said  Sarah  Bogg-ess  made  her  notes  under 
seal,  also  sig-ned  by  D.  W.  Bogg'css,  dated  Octouer  28, 1879, 
and  retained  the  vendor's  lien  upon  the  land  conveyed  to 
secure  the  payment  thereof.  The  first  two  of  said  notes 
were  paid.  The  five  remaining'  notes  are  all  precisely 
.alike,  and  read  as  follows:  "One  thousand  four  hundred 
and  thirty-six  dollars  and  forty-one  cents.  On  or  before 
the  1st  day  of  December,  188 — ,  for  value  received,  I  prom- 
ise and  bind  myself,  my  heirs  and  assig^ns,  to  pay  lo  Josiah 
W.  Lynch  the  just  and  full  sum  of  one  thousand  four  hun- 
dred and  thirty-six  dollars  and  forty-one  cents  (one  thous- 
and four  hundred  and  thirty-six  dollars  and  forty-one 
cents),  with  interest  from  the  1st  day  of  December,  1879, 
said  interest  to  be  paid  annually;  it  being  a  partial  pay- 
ment for  land  bought  of  him.  Witness  my  hand  and  seal 
on  this  28th  day  of  October,  1879.  Sarah  Boggess.  [Seal.  J 
D.  W.  BoK8:ess.  [Seal.J  Teste:  C.  K.  Stonestreet." 
The  said  five  notes  were  assig'ned  by  Lynch,  the  payee,  to 
Nathan  Goff,  and  by  the  executor  of  said  assignee  to  Mary 
R.  Golf.  Payments  were  made  thereon  by  the  makers  of 
said  notes  from  time  to  time,  when  on  a  final  settlement 
on  the  15th  day  of  September,  1896,  between  the  said  D. 
W.  Boggcss,  acting  for  his  wife,  Sarah  Bog'g-ess  and  Mary 
R.  Goff,  Maid  Bogges;^  paid  said  Golt  two  thousand  dollars, 
and  made  his  note  payable  to  said  Mary  R.  Goff  for  tbe 
sum  of  seven  hundred  and  nineteen  dollars  and  eighty, 
cents,  as  the  balance  due  on  account  of  said  transaction. 
At  the  November  rules,  1396,  Sarah  Boggess  and  D,  W. 
Boggcss  filed  their   bill  in  the  clerk's  office  of  the  circuit 


W.Va.]  Boggess  v.  Goff.  141 

court  of  Harrison  County  ag-ainst  said  Mary  R.  Goff,  to 
which  the  defeadant  appeared  and  demurred;  and  at  the 
February  term,  1897,  of  said  court,  plaintilt's  tendered 
their  amended  bill  in  open  court,  and  the  same,  was 
filed,  and  the  defendant  by  counsel,,  demurred  to  said 
amended  bill,  and  the  same,  being:  argued,  was  over- 
ruled, and  the  defendant  ordered  to  answer  within 
ten  days.  The  bill  set  up  the  conveyance  of  the  land 
by  Lynch  to  Sarah  Eog-g-ess; .  the  execution  and  as- 
signment of  the  notes  as  stated;  aileg-in^  that  all  of  said 
notes  bad  been  paid  in  full,  including  lawful  interest,  and 
had  been  overpaid  by  plaintiffs;  and  alleging  that  pay- 
ments had  been  made  thereon  from  time  to  time,  and  that 
defendant  had  applied  said  payments  to  the  interest  on 
the  several  notes,  and  had  computed  interest  on  interest 
thereon,  by  which  means  she  had  been  largely  overpaid  on 
each  of  said  notes,  so  that  at  the  time  of  the  final  settle- 
ment, on  the  15th  of  September,  18')fi.  according  to  her 
computation  of  the  interest,  plaintiffs  owed  defendant,- 
after  paying  at  that  date  two  thousand  dollars,  the  sum  of 
seven  hundred  and  aiaeteen  dollars  and  eighty  cents,  for 
which  amount  said  D.  W.  Boggess  made  his  note,  payable 
to  defendant;  that  plaintiffs  had  great  confidence  in  de- 
fendant, and  relied  entirely  on  her  to  keep  the  account  and 
compute  the  interest,  and  did  not  know  that  they  had  been 
paying  interest  en  interest  until  after  the  said  last  men- 
tioned note  was  given,  and  alleging  that,  in  paying  the  two 
thousand  dollars  on  said  date,  he  overpaid  the  balance  of 
the  whole  debt,  in  cash,  three  hundred  and  seventy-one 
dollars  and  fifty-six  cents,  besides  the  said  note  of  seven 
hundred  and  nineteen  dollars  and  eighty  cents;  that 
plaintiffs  were  not  skilled  in  mathematical  calculations  of 
interest,  principal,  and  partial  payments,  were  not  accus- 
tomed to  making  such  calculations,  and  were,  in  fact,  un- 
able to  make  them,  and  hence  did  not  know  they  were  pay- 
ing compound  interest  until  after  such  payments  were 
made;  that  they  never  ratified  said  payments;  that  they 
paid  the  residue  of  three  hundred  and  scventv-one  dollars 
and  fifty-six  cents,  and  gave  the  note  aforesaid,  under  co- 
ercion, by  mistake,  and  involuntarily  so  overpaid  the  de- 
fendant; and  prayed  that  defendant  be  required  to  refund 
to  plaintiffs  the  said  sum  of  three  hundred  and  seveniy-one 
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dollars  and  Jifty-six  cents,  and  that  tbe  said  note  tor  seven 
hundred  and  nineteen  dollars  and  eig-hty  cents  be  declared 
usurious,  fraudulent,  and  opposed  to  public  policy,  and 
that  the  same  be  canceled,  and  be  declared  null  and  void, 
and  delivered  up  to  D.  W.  Bogg-ess,  and  for  general  relief. 
On  the  5th  of  February,  1S97,  the  defendant  tendered 
her  answer,  to  the  filing;  of  which  plaintiffs  objected,  but 
stated  no  ground  of  objection  or  exception  to  the  answer. 
The  objection  was  overruled,  and  the  answer  filed,  to 
which  plaintiffs  replied  generally,  which  answer  admitted 
the  transaction  with  Lynch,  the  assignment  of  the  five 
notes,  and  avers  that  all  payments  made  upon  tbe  said  land, 
except  the  cash  payment  of  two  thousand  dollars,  which 
were  made  prior  to  January  4,  1896,  were  made  either  to 
Nathan  Goff.  Sr.,or  to  his  executor,  and  as  to  all  payments 
made  before  respondent  became  the  owner  of  said  obliga- 
tions by  assignment,  and  as  to  all  payments  made  thereaf- 
ter to  her,  the  payments  were  made,  and  the  calculations 
or  computations  were  made,  with  reference  to  the  pay- 
ment of  interest  annually,  and  not  for  the  payment  of 
money  from  time  to  time,  and  the  application  thereof  ac- 
cording to  the  rules  of  partial  payments  upon  debts  when 
the  interest  and  principle  were  payable  at  the  maturity  of 
tbe  debt,  and  not  payable  annually,  as  upon  the  notes  in 
question;  that  the  payments  were  not  made  at  stated  or 
regular  intervals,  but  just  as  the  plaintiffs  could  pay  or 
felt  disposed  to  make  payments,  but  tbe  payments  were 
always  made  with  the  distinct  understanding  that  the  in- 
terest was  to  be  annually  computed;  that  unpaid  interest 
was  to  bear  interest;  denies  that  the  payments  made  over- 
paid the  notes,  denies  that  the  plaintiffs  were  coerced  on 
the  15th  of  September,  1896,  to  pay  the  two  thousand  dol- 
lars, or  to  give  the  note  for  seven  hundred  and  twenty  dol- 
lars as  a  further  payment;  and  avers  that  said  two  thous- 
and dollars  was  paid,  and  the  note  for  seven  hundred  and 
twenty  dollars  (not  seven  hundred  and  nineteen  dollars 
and  eighty  cents  as  they  state)  was  given,  by  plaintiffs 
voluntarily,  without  any  constraint  or  coercion  on  the 
part  of  respondent,  and  with  full  knowledge  on  their  part 
of  all  the  facts,  after  statements  had  been  sent  them 
from  time  to  time  by  respondent  showing  that  interest 
was  computed  on  the  basis  fised  by  tbe  obligations  them- 
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selves  and  hy  the  terms  of  the  deed  from  Lynch,  and  the 
allegation  that  they  never  agreed  to  pay  interest  upon  in- 
terest is  untrue;  denies  that  plaintiff  D.  W.  Boggess  was 
ignorant  and  unskillful  in  mathematics,  so  as  not  to  com- 
prehend the  statements  and  calculations  of  interest  made 
by  respondent,  or  for  her,  and  sent  him;  and  avers  that 
said  Boggess  wrote  letters  acknowledging  receipt  of  such 
statements,  and  thanked  respondent  for  her  indulgence  to 
him  and  his  co-plaintiff  in  not  pushing  them  and  urging 
payment,  etc. 

The  deposition  of  D.  W.  Boggess  was  taken  on  behalf  of 
plaintiffs,  who  stated  that  he  transacted  all  the  business 
for  his  co-plaintiff,  his  wife,  as  her  agent,  and  that  she 
knew  nothing  personally  about  the  transaction.  On 
behalf  of  defendant,  her  own  deposition  and  that  of 
Lee  flaymond  were  taken  and  filed  in  the  cause. 

On  the  9th  day  of  October,  1897,  the  cause  came  on  to 
be  heard;  "whereupon,  it  appearing  to  the  court  that  the 
first  one  to  fall  due  of  the  notes  in  controversy  in  this  cause 
is  not  entitled  to  consideration  by  the  court,  and  it  further 
appearing  that  the  calculations  concerning  the  remaining 
next  three  notes  are  long  and  tedious  and  somewhat  in- 
volved, it  is  therefore  adjudged,  ordered,  and  decreed  that 
this  cause  be  referred  to  Harvey  W.  Harmer,  a  master 
commisioner  of  this  court,  to  make  a  calculation  of  said 
three  last-named  potes,  falling  due  on  the  1st  day  of  De- 
cember, 1882,  1883,  and  1884,  respectively,  by  calculating 
these  three  notes  and  interest  thereon  according  to  the 
face  of  said  notes,  subject  to  the  credits  thereon  indorsed, 
and  that  he  calculate  the  note  falling  due  December  1,1885, 
according  to  the  annual  method,  without  any  interest  on 
accrued  interest,  and  to  calculate  any  or  all  of  said  four 
notes,  or  all  the  notes  in  this  cause,  by  any  method  which 
either  party  of  this  suit  may  require,  and  report  the  same 
to  the  court." 

The  commissioner  filed  his  report,  first  showing  calcu- 
lation of  note  falling  due  December  1,  1882,  calculating  in- 
terest upon  annual  interest  after  it  became  due  until 
paid,  and  applying  payments  thereon  from  time  to  time, 
showing  a  balance  due  on  this  note,  November  17,  1891, 
of  fourteen  dollars  and  seventy-six  cents.  He  calculated 
the  next  note,  falling  due  December  1,  1883,  in  the  same  ■ 


144  BOGGESSI.  Goi-F.  [47 

waj\  showing  its  ovcrpaj-ment  on  January  23,  1S94,  by 
fourteen  dollars  and  fifty  ccnt^.  A  like  calculation  of  note 
falling:  due  December  1,  1884.  showed  an  overpayment  of 
eighteen  dollars  and  sixty-five  cents,  December  4,  1894; 
-and  on  the  note  falling  due  December  1,  1885,  he  calcu- 
lated according  to  the  "usual  method,"  or  United 
States  partial-payment  rule,  showing  amount  due  on  said 
note  September  IS,  189fi,  to  be  two  thousand  three  hun- 
dred and  twentj-thrce  dollars  and  thirty-five  cents;  and 
by  request  of  counsel  for  plaintiffs,  he  calculated  the  note 
fallingdue  December  1,  1881,  in  the  same  manner  the  court 
directed  him  to  calculate  the  three  falling  due  in  1882, 
1883,  and  1S84,  respectively,  which  showed  a  balance  due 
on  said  note  on  August  12,  1882,  of  throe  cents;  and  by  re- 
quest of  plaintiffs,  he  also  united  into  one  sum  the  five 
notes  falling  due  m  1881,  1882,  1883,  1884,  and  1885.  and 
calculated  the  same  according  to  the  "usual  method,"  or 
United  States  partial  payment  rule,  which  shows  a  bal- 
ance due  defendant  on  the  15th  of  September  of  two 
thousand,  four  hundred  and  twenty-one  dollars  and  forty- 
seven  cents;  and,  by  request  of  plaintiffs,  he  also  calcu- 
lated the  notes  falling  due  December  1,  1881,  1882,  1883 
and  1884,  respectively,  according  to  the  "usual  method." 
or  the  United  States  partial-payment  rule,  counting  each 
separately,  which  calculation  showed  the  first  note  over- 
paid August  12.  1882,  by  nine  dollars  and  forty-two  cents, 
the  next  note  overpaid  November  17,  1891,  by  one  hundred 
and  twelve  dollars  and  sixty  cents,  the  third  note  overpaid 
July  23,  1894,  two  hunTlred  and  twenty-eight  dollars  and 
nine  cents,  and  the  fourth  overpai<l  December  4,  1894,  two 
hundred  and  fifty-nine  dollars  and  fortv-four  cents.  The 
commissionerthen  calculated  the  note  falling  due  December 
1,  1883,  in  the  ordinary  way  of  computing  interest  and  ap- 
plying partial  payments,  computing  interest  from  Decem- 
ber 1,  1879,  to  October  28,  1893,  calling  it  fourteen  years, 
ten  months,  and  twenty-seven  days,  and  showing  an  over- 
payment of  said  note,  January  23,  1894,  of  one  hundred  and 
forty  dollars  and  sixty  cents,  and  a  like  calculation  of  the 
note  falling  due  December  1. 1884.showing  an  overpayment 
thereof  of  one  hundred  and  seventy  dollars  and  twenty 
cents,  an<?  on  December  4,  1894;  to  which  report  plaintiffs 
filed  their  exceptions,  that  the  commissioner  erred  in   his 
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cakulatioDs  of  all  the  DOtes,  respectively,  in  that  he  allowed 
interest  upon  interest  unlawfully,  and  that,  in  the  calcu- 
lation of  all  of  said  notes  as  a  whole,  said  commissioner 
erred,  in  that  he  allowed  illegal  interest  upon  interest;  and 
a  fourth  exception  as  to  errors  in  time  of  calculating  the 
interest  on  some  of  the  notes,  some  of  which  errors  are 
patent  on  the  face  of  the  report,  which  occurred  in  the 
calculation  made  on  the  notes  separately,  at  the  request  of 
plaintiffs' counsel,  which  calculations  are  made  according 
to  the  "usual  method,"  or  the  United  States  partial-pay- 
ment rule;  and  a  further  exception,  "because  said  calcu- 
lations, except  the  one  note  in  plaintiffs'  fourth  exception, 
are  made  upon  a  wrong  basis,  and  by  the  application  of 
principles  which  do  not  obtain  in  this  case  under  the  law," 
and  because  said  commmissioner  should  have  reported  a 
calculation  of  all  and  each  of  said  notes,  as  required  by 
plaintiffs,  according  to  the  rule  laid  down  in  //urs'i  A dm'rv, 
//lie,  20  W.  Va.  183.  It  appears  also  from  the  final  decree 
in  the  cause  that  the  defendant  also  excepted  to  said  re- 
port, but  such  exceptions  do  not  appear  in  the  record. 
On  the  31st  day  of  January,  ISOS,  the  cause  was  heard,  and 
the  court  overruled  all  the  plaintiffs'  exceptions  to  the 
commissioner's  report,  excepting  the  third  exception, 
which  goes  to  the  calculation  of  all  of  said  notes  as  whole, 
which  exception  was  sustained,  and  overruled  all  excep- 
tions of  the  defendant,  and  in  all  other  respects  confirmed 
the  report.  It  was  recited  that  it  appeared  from  the  re-" 
port  that  the  note  falling  due  November  17,  1891,  was  not 
paid  by  fourteen  dollars  and  seventy-seven  cent  which 
amounted,  on  the  14th  of  September,  18%,  to  eighteen  dol- 
lars and  ninety-sevt^n  cents;  that  the  note  falling  due  De- 
cember 1,  1893,  was  ovei  paid  by  fourteen  dollars  and  fifty 
cents,  which  amounted,  on  September  15,  189fi,  to  sixteen 
dollars  and  twenty-five  cents;  and  that  the  note  falling  due 
December  1,  1884,  was  overpaid  by  eighteen  dollars  and 
sixty-five  cents  which  amoutitcd,  on  September  15,  1896, 
to  twenty  dollars  and  fifty-four  cents— making  the  total 
of  two  overpayments  thiity-six  dollars  and  eighty-nine 
cents,  which  leaves,  after  deducting  said  unpaid  balance  of 
eighteen  dollars  and  ninety-seven  cents,  an  overpayment 
on  said  three  notes  of  seventeen  dollars  and  ninety-two 
cents,  as  of  September  15,  1896;  and  that  it  further  ap- 
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peared  from  said  report  that  the  note  falling  due  Decem- 
ber 1, 1885,  amounted,  on  September  15,  18%,  to  two  thous- 
and, three  hundred  and  twenty- three  dollars  and  thirtv- 
five  cents,  from  which  should  be  deducted  the  overpay- 
ment of  seventeen  dollars  and  ninety-two  cents  and  pay- 
ment of  two  thousand  dollars,  which  leaves  a  balance  as  of 
that  date  due  from  plaintiffs  to  defendant  of  three  hun- 
dred and  five  dollars  and  forty-three  cents;  and  the  same 
was  decreed,  with  interest  to  defendant  to  January  31, 
1898  (date  of  decree),  making  the  sum  of  three  hundred 
and  twenty-seven  dollars  and  fifty  cents  as  of  that  date, 
with  interest  from  the  said  31st  day  ot  January,  1898,  un- 
til paid;  and  it  was  further  decreed  that  the  note  of 
plaintiff  D.  W.  Boggess  for  seven  hundred  and  twenty  dol- 
lars, in  controversy,  should  be  canceled  and  delivered  up 
by  the  defendant  to  plaintiffs  on  the  payment  of  said 
amount  decreed  to  defendant,  and  that  defendant  pay 
plaintiffs  their  costs  of  the  suit.  From  this  decree  plain- 
tiffs appealed  to  this  court. 

Appellants  seem  to  rely  very  strongly  upon  the  case  of 
Genin  v.  Ingersoll,  11  W.  Va.  549.  The  notes  given  in  that 
case  by  Ingersoll  were  almost  in  the  exact  language  of  the 
notes  in  controversy  in  case  at  bar,  annual  payments  run- 
ning through  a  series  of  years,  bearing  interest  from  the 
same  date,  which  interest  was  to  be  paid  annually.  The 
only  difference,  if  any,  is  that  in  the  Genhi'Ingersoll  Case^ 
■  a  mortgage  was  given  to  secure  the  notes,  and  in  said  mort- 
gage there  was  a  clause  describing  the  notes  as  bearing 
interest  "from  the  2d  day  of  February,  1854,  at  the  rate  of 
six  per  cent,  per  annum,  payable  annually;  that  is  to  say, 
on  the  2nd  day  of  February  in  each  of  the  next  seven  years. 
The  interest  on  all  the  principal  then  unpaid  is  to  be  paid; 
•  •  ■  all  of  which  said  purchase  money  and  interest 
the  said  Josiah  hereby  agrees  and  binds  himself. his  heirs," 
etc.,  "to  pay  to  the  said  Thomas  H,  Genin,  or  his  assigns,  at 
the  respective  times  aforesaid."  It  is  there  held  that,  un- 
der the  terms  of  the  mortgage,  the  several  notes  must  be 
regarded  as  one  debt,  on  which  the  interest  was  payable 
annually,  and  the  payments  should  first  have  been  applied 
to  the  payment  of  the  interest  due  on  the  whole  debt,  and 
then  to  the  discharge  of  the  notes  in  their  order.  The 
notes    themselves  contain    a    provision  that  the  interest 
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thereon  is  payable  annually.  This  provision  carries  with 
it  a  cause  of  action  for  the  interest  at  the  end  of  each  year, 
in  case  it  is  not  paid  according  to  the  contract,  "but,  neg- 
lecting to  bring  his  action,  he  might  be  considered  as  waiv- 
ing bis  claim  to  compound  interest."  Hastivgs  v.  Wiswall, 
8  Mass.  455.  In  Bowman  v.  Duling.  39  W.  Va.  619,  (20  S.  E. 
567)  (Syl.,  point  1):  "It  is  not  error  to  decree  for  the  pay- 
ment of  annual  interest  due  on  deferred  installments  of  pur- 
chase money  in  accordance  with  the  contract  of  purchase." 
The  provision  for  tbe  payment  of  interest  annually  in  this 
case  is  identical  with  the  case  at  bar.  The  holder  of  these 
notes  in  the  case  at  bar  was  as  much  entitled  to  have  the 
interest  paid  on  them  at  tbe  end  of  each  year  as  to  have 
the  principal  paid  when  it  fell  due,  and  it  was  as  much  the 
duty  of  the  makers  of  the  notes  to  pay  the  interest  on  the 
notes  according  to  their  contract  as  to  pay  the  principal 
when  it  should  fall  due;  and  tbe  holder  of  the  notes,  on  re- 
ceiving partial  payments  on  account  of  such  notes,  in  the 
absence  of  directions  of  the  debtor  as  to  tbe  application 
thereof,  would  have  the  right  to  apply  same  either  on  the 
principal  or  on  overdue  interest,  as  she  chose.  Railroad 
Co.  V.  Tkornhurg,  1  W  .  Va.  261.  But  she  had  no  right  to 
apply  it  to  the  overdue  interest,  with  interest  thereon 
added,  as  she  admits  she  did;  but  claims  in  her  testimony 
that,  in  making  the  settlements  she  made  statements  to 
plaintiff  D.  W.  Boggesa  showing  clearly  how  the  application 
of  the  payments  was  made,  and  that  he  understood  and 
acquiesced  therein.  This,  however,  he  denies,  and  claims 
that  he  did  not  know  that  he  had  been  paymg  interest  on 
interest  until  after  giving  the  final  note  for  balance  of  seven 
hundred  and  nineteen  dollars  and  eighty  cents.  "When 
no  appropriation  has  been  made  by  either  debtor  or  creditor 
of  a  payment,  the  court  will  apply  the  same  according  to 
the  principles  of  justice  and  equity  in  the  particular  case." 
Norris  V.  Beaiy,  6  W.  Va.  477.  Plaintiffs  do  not  claim  that 
when  they  made  payments  on  the  notes  they  gave  any 
directions  as  to  the  application  of  such  payments.  The  de- 
fendant undertook  to  apply  the  payments  according  to  the 
contract  contained  in  tbe  notes,  as  she  construed  it,  which 
would  give  her  interest  upon  interest.  There  can  be  no 
question  as  to  her  right  to  have  applied  such  payments, 
first,  to  the  overdue  interest,  and  then  to  the   princioal,  of 
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auch  notes  as  had  fallen  due.  And  this  is  the  application 
which  the  court  should  have  made  according  to  the  third 
statement  made  by  the  commissioner,  Harmer,  where 
be  makes  the  calculation  at  the  request  of  the  plaintiffs, 
treating:  all  the  notes  as  one  debt,  and  applying  the  par- 
tial payments  thereon. 

Plaintiffs'  exceptions  to  the  commissioner's  report 
should  have  been  sustained,  except,  perhaps,  the  third, 
which  related  to  the  calculation  of  the  five  notes  its  a  whole 
debt.  While  the  report  contained  a  small  amount  of  inter- 
est on  interest,  in  calculating  up  to  three  payments  made, 
—seven  hundred  dollars  paid  July  10th,  five  hundred  dol- 
lars paid  July  26th,  and  four  hundred  and  fourteen  dollars 
and  seventeen  cents  paid  August  12tb,  all  in  1882, — and 
for  that  reason  and  to  that  extent  the  report  was  subject 
to  the  plaintiffs'  exception,  yet  the  commissioner's  calcu- 
lation on  the  said  notes,  as  a  whole,  was  not  to  the  preju- 
dice of  the  plaintiffs.  If  he  had  calculated  strictly  accord- 
ing to  the  rule  laid  down  in  Gcnin  v.  hi<rcrsoU,  that  "the 
payments  made  should  first  have  been  applied  to  the  pay- 
ment of  the  interest  due  on  the  whole  debt,  then  to  the 
discharge  of  the  notes  in  their  order,"  the  interest  on  the 
interest  which  was  included  in  the  'calculation  would  have 
been  more  than  oi'crcome  by  the  calculations  of  interest  on 
the  overdue  notesto  be  discharged  by  the  partial  payments. 
The  appellee  makes  a  cross  assignment  of  error,  in  that 
the  court  adopted  an  improper  mode  of  calculation,  and 
claims  that  calculation  as  correct  which  the  commissioner 
made  at  the  instance  of  the  plaintiffs,  which  was  based  on 
all  the  notes  together.  The  amount  ascertained  by  the 
commissioner  to  be  due  upon  the  15th  day  of  September, 
1896,  according  to  the  calculation,  when  he  groups  all  the 
notes  as  one  debt,  and  applies  the  usual  rules  of  partial 
payments,  was  the  sum  of  four  hundred  and  twenty-one. 
dollars  and  forty-seven  cents,  after  the  application  of  the 
two  thousand  dollars  paid  on  that  day.  The  court  erred  in 
the  mode  of  calculation  of  interest  and  should  have  de- 
creed to  the  defendant  at  least  the  said  sum  of  four  hun- 
dred and  twenty-one  dollars  and  forty-seven  cents  so  as- 
certained by  the  commissioner  as  of  September,  15,  1896, 
upon  the  cancellation  and  surrender  of  the  note  for  seven 
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hnadred  and  ntactcen  dollars  and  eighty  cents  (or  seven 
hundred  and  twcntv  dollars). 

Appellee  contends  that  appellants  are  not  entitled  to  be 
entertained  in  this  court  for  the  reason  that' after  the  de- 
cree was  entered  they  collected  and  received  the  costs  from 
the  appellee  for  which  they  had  a  decree;  that,  having  ac- 
cepted the  terms  of  the  decree  by  receiving  the  costs, 
therefore  the  appeal  should  be  dismissed;  and  cite  Hall\. 
Hrabrowski,  9  Ala.  278,  and  U.  S.  v.  Dashiel,  3  Wall.  688, 
18  L.  Ei.  268,  On  examination  of  those  authorities,  it  is 
found  that  they  cannot  apply  to  case  at  bar.  In  the  Ala- 
tuma  case,  a  plaintiff  who  had  received  a  judgment  below 
with  which  he  was  not  satisfied,  sued  out  a  writ  of  error, 
seeking  to  reverse  it,  and,  while  the  cause  was  pending  in 
the  appellate  court,  he  sued  out  execution  on  his  judgment, 
and  collected  the  money,  and,  the  fact  not  being  brought 
to  the  notice  of  the  appellate  court  until  after  its  judg- 
ment had  been  pronounced,  reversing  and  remanding  the 
cause,  an  order  was  made  directing  that  the  mandate 
should  not  issue  until  the  debt,  interest,  and  costs  below 
were  refunded  to  the  defendant.  In  this  case  it  is  con- 
ceded that  the  plaintiffs  were  entitled  to  relief,  from  the 
fact  that  a  decree  was  entered  canceling  the  note  for  seven 
hundred  and  nineteen  dollars  and  eighty  cents,  and  re- 
quiring its  surrender,  and  no  complaint  of  the  decree  on 
that  account  is  made  by  appellee,  and  plaintiffs  would  be 
entitled  to  the  costs  of  this  suit  in  the  circuit  court.  In 
the  said  case  of  U.  S.  v.  Dashiel,  plaintiff,  previous  to  tak- 
ing its  writ  of  error,  sued  out  execution  below,  and  got  a 
partial,  but  not  a  complete,  satisfaction  on  its  judgment. 
It  was  held  that  the  writ  of  error  would  not  in  consequence 
of  such  execution  merely,  be  dismissed. 

For  the  reasons  herein  stated,  the  decree  of  the  circuit 
court  is  reversed  and  set  aside,  and,  this  court  proceeding 
to  render  such  decree  as  the  circuit  court  should  have 
rendered,  it  is  adjudged,  ordered,  and  decreed  that  Sarah 
Boggess,  and  Harvey  H,  Boggcss,  as  administrator  of  the 
estate  of  D.  W.  Boggess,  deceased,  out  of  the  assets  in  his 
hands,  do  pay  to  the  defendant,  Mary  R,  Goff,  the  said 
sum  of  four  hundred  and  twenty-one  dollars  and  forty- 
seven  cents,  with  interest  thereon  from  the  ISth  day  of 
September,  18%,  until  the  3lst  day   of   January,    1898,         .  _ 
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amounting  to  four  hundred  and  fifty-six  dollars  and  thirty- 
one  cents,  with  interest  thereon  from  January  31,  1898, 
until  paid,  and  that  said  defendant  cancel  and  surren* 
dcr  to  the  plaintiffs  the  said  note  for  seven  hundred  and 
nineteen  dollars  and  eighty  cents  (or  seven  hundred  and 
twenty  dollars),  and  the  defendant  pay  to  plaintiffs 
their  costs  of  suit  in  the  circuit  court,  if  not  already  paid; 
and  permission  is  given  the  defendant,  Mary  R.  Goif,  to 
sue  out  execution  on  this  decree  against  said  Sarah  Bc^gess 
and  said  administrator  of  the  estate  of  D.  W.  Boggess  de- 
ceased. Appellants  to  pay  the  costs  of  this  appeal,  the  ap- 
pellee substantially  prevailing. 

Modified. 


CHARLESTON. 

McClung  v.  McWhorter. 

Submitted  June  23,  1899— Decided  November  28,  1899. 

Process— Oncers— Be( urn—  Whcnprima  facie. 

An  officer's  return  on  judifial  process  cannot  be  contra- 
dicteil  by  the  parliea  or  Iheir  privies  as  to  such  facts  slated 
in  it  as  the  law  requires  to  be  stated,  unless  the  party  col- 
lude with  the  officer  to  make  a  false  return.  This  rule  pre- 
vails in  law  and  (qnily.  As  to  notices  tor  depositions,  or 
other  notices  not  judicial  process,  the  return  is  only  prima 
fr.cie  evidence  of  fiuc-h  fact.     (p.  131). 

Appeal  from  the  Circuit  Court,  Greenbrier  County. 
Bill  by   Charles  L.   McClung  against  J.  M.  McWhorter. 
Demurrer  to  bill  overruled,  and  defendant  appeals, 

Jieversed. 

L.  J.  WiLUAMS  and  Charlks  S.  Dice,  for  appellant. 
Pbeston  &  Wallace,  for  appellee. 
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atANNON.  Jodge: 

J,  M.  McWhorter  recovered  a  judgment  ia  ao  action  in 
the  circuit  court  of  Greenbrier  County  against  Charles  L. 
McClung.  McClung  at  the  same  term  moved  the  court  to 
set  aside  the  judgment  and  give  him  a  new  trial,  on  the 
ground  that  he  was  not  served  with  pro;css,  and  knew 
nothing  of  the  suit  for  several  weeks  after  the  return  of 
the  process;  but  the  court  refused  to  do  so.  Then  Mc- 
Clung brought  this  chancery  suit  to  enjoin  the  enforce- 
ment of  the  judgment.  The  court  overruled  McWhor- 
ter's  demurrer,  and  perpetuated  an  injuaction,  and  he  ap- 
pealed. 

It  is  argued  that  there  is  error  in  not  sustaining  the  de- 
murrer, because  the  bill  does  not  aver  that  McClung  has 
any  defense  to  the  action  and  why  enjoin  or  grant  a  new 
i  trial  if  he  has  not?  The  law  of  new  trial  requires  that  it 
I  be  shown  that  the  party  has  a  just  defense.  So  equity 
does  not  enjoin  a  judgment  and  grant  a  new  trial  for  a 
vain  purpose.  It  has  even  been  held  that,  where  there  is 
a  false  return  of  service  of  process  in  those  jurisdictions 
where  equity  relieves  for  that  cause,  there  must  be  aver- 
ment and  proof  that  if  a  new  trial  is  granted  a  good  de- 
fense will  produce  a  different  result;  and  such  is  the  pre- 
ponderance of  authority.  Tested  by  this  law,  the  bill  is 
bad.  Gregory  v.  Ford,  73  Am.  Dec,  639;  freem. /uiigTn . 
5  498;  riy/ijr  V.  Zea/s,  19  Am.  Dec.  135,  139.  There  is 
DO  question  that,  in  general,  equity  does  require  such 
allegation  and  proof  before  relief  against  a  judgment;  but 
I  think  it  illogical  doctrine,  and  likely  it  would  be  every 
where  so  held,  where  there  is  no  show  or  color  of  service 
of  process;  and  I  would  think,  therefore,  that,  in  states 
where  it  is  allowable  to  show  the  falsity  of  an  officer's  re- 
turn, it  should  be,  likewise,  under  the  doctrine  that  judg- 
ment without  notice  is  void,  and  its  enforcement  a  taking 
of  property  without  due  process  of  law.  As  our  courts  do 
not  allow  regular  returns  to  be  falsified,  the  question  is 
immaterial.  If  they  did,  the  bill  must  so  state.  I  have 
no  idea  they  would  require  such  showing  where  there  is 
i  no  return  of  service  at  all. 

The  bill  relies  on  one  ground  only  for  relief;  that  is,  that 
the  return  of  the  sheriff  shows  ihat  he  served  the  process 


I  bi  Google 


152  McClung  v.  McWhorter.  [47 

oa  McCluiit4  by  delivering'  it  to  Voaie  Shauver,  as  a  mem- 
ber of  his  family,  and  at  his  usual  place  of  abode,  whereas 
in  fact  she  was  not  a  member  of  his  family,  and  the  place 
of  service  was  not  at  his  usual  place  of  abode.  Thus,  the 
proposition  is  to  deny  the  facts  stated  in  the  sheriffs'  re- 
turn. In  many  states  this  can  be  done,  but  in  this  state  a 
sheriff's  return  on  process  emanating  from  the  courts 
(judicial  process)  cannot  be  contradicted  by  parties  or 
privies  in  its  statement  of  such  facts  as  the  law  requires 
him  to  state  to  make  the  return  good.  The  party  must, 
for  reparation  of  his  injury,  look  to  an  action  against  the 
sheriff  on  his  bond  for  false  return.  This  may  seem  hard, 
but  public  policj'  requires,  for  stability  of  judicial  proceed- 
ings, that  the  return  of  the  sworn  officer  stand.  It  is  a 
long-established  rule  with  us,  and  based  on  sound  princi- 
ples and  policy.  Its  reason,  drawn  from  the  United  States 
Supreme  Court,  is  ably  defended  in  Prcslon  v.  Ktndrick, 
94  V'a.  760,  (27  S.  E.  588)  refusing  relief  in  equity  against  a 
decree  by  default  where  relief  was  asked  on  the  ground  of 
faille  return.  I  will  only  refer  to  the  cases:  Goodall  v. 
Stuarl,  2  Hen.  &  M.  112  Smith  v.  TriplcU,  4  Leigh,  590; 
Botvyer  v.  Knapp,  15  W.  Va.  277;  Stuart  v.  Stuart,  27  W. 
Va.  168  (Syl..  point  10) ;  Radcr  v.  Adamson,  37  W.  Va.  282, 
(16  S.  E.  808);  feci  v.  Chambers,  44  W.  Va.  270  {28  S.  E. 
706);  Ramsburg  v .  Kline,  (Va.)  3lS.  E.  608).  This  doc- 
trine does  not  apply  to  notices  to  take  depaaitions,  or  other 
notices  given  by  parties,  nor  to  returns  by  private  parties. 
Bjwyerv.  /Oispp,a.ni  Ck:tmbcrs  v.  P^ck,  sii^i'a.  I  remark, 
too,  that,  where  a  suitor  colludes  with  th ;  officer  to  mike  a 
false  return,  it  is  not  conclusive.  That  is  the  exercise  of 
jurisdiction  to  annul  a  judgment  for  fraud. 

Another  reason  against  the  decree  is  that,  it  there  were 
any  relief  for  the  cause  stated,  it  was  by  writ  of  error  for 
the  refusal  of  a  new  trial;  but  there  was  no  relief  at  law  or 
in  equity,  as  the  same  rule  that  the  return  is  conclusive 
prevails  in  both  courts.  Opinion  in  Ramsbttrg  v.  A'/ine, 
sufira.  We  reverse  the  decree,  dissolve  the  injunction,  and 
dismiss  the  bill. 

Rcz'crscd. 
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CHARLESTON. 

GoFF  V.  McBeb  et  al. 

Submitted  June  17,  1899— Decided  November  28,  1899. 

Dehukrer— rtnie  to  Answer— Answer  Filed— Reference. 

It  Ihe  court  overrules  a  demurrer  to  a  bill,  and  gives  Ihe 
defendant  a  certuin  time  in  which  to  answer  the  bill,  it  can 
not  properly  order  a  reference  of  the  cause  to  a  commissioner 
to  !is'.-ertain  the  amount  ol  the  plaintiff's  demand  till  the  time 
has  I'lapsed  which  was  given  the  defendant  to  answer;  nor 
can  it  then  order  such  reference,  if  Ihe  answer  is  filed,  and 
denies  all  the  facts  on  which  the  plaintiff's  claim  is  based. 
If  iMicii  answer  be  filed,  no  such  reference  can  property  be 
ma'1'5  (ill  the  plaintiff,  by  evidence,  has  proven  that  he  has  a 
demand  against  the  defendanl.  AVcfj/  v.  Jones,  16  W.  Va.  625. 
(p.  154). 

Appeal  from  Circuit  Court,  Ritchie  County. 
Bill  by  E.  C.  Goff  against  John  A.  McBee  and  others. 
Decree  for  plaintiff,  and  defendant  McBee  appeals. 

H.  C.  Sbowalter,  for  appellant. 

Robinson  &  Piebpoint  and  J.  Wilus  Fidler,  for  ap- 
pellee. 

English,  Jutxse: 

E.  C.  Goff,  who  sued  on  behalf  of  himself  and  all  other 
lien  creditors  of  John  A.  McBee,  filed  his  bill  in  equity  in 
the  circuit  court  of  Ritchie  County  on  the  iirst  Monday  in 
January,  1897,  against  John  A.  McBee  and  others.  On  the 
27th  of  February,  1897,  the  cause  was  heard  upon  the  bill, 
the  answer  of  the  guardian  ad  litem,  with'general  replica- 
tion thereto,  and  upon  the  demurrer  of  McBee  to  said  bill, 
in  which  the  plaintiff  joined,  which  demurrer  was  over- 
ruled, and  leave  was  given  said  defendant  McBee  to  file  his 
answer  therein  within  thirty  days  from  the  date  of  the  de- 
cree. On  the  same  day  the  cause  was  referred  to  k  com- 
missioner to  ascertain  the  real  estate  owned  by  the  defend- 
ant; the  character  of  same;  what  interest  or  estate  he  has 
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io  the  real  estate  described  in  Exbibit  No.  1  with  the  bill  of 
compliiiDt;  what  liens  exist  ag^ainst  said  McBee's  real  es- 
tate, or  his  interest  or  estate  therein,  together  with  tfaeir 
priority;  the  rental  value  of  same;  and  whether  such. value 
will  io  five  years  pay  off  and  dischargee  the  liens  existing 
against  the  same.  On  the  26th  of  March,  18<>7,  it  appears, 
said  defendant  lodged  among  the  papers  of  the  cause  his 
answer  to  plaintiff's  bill,  which  answer  was  tendered  in 
open  court  on  the  23d  of  June,  1897,  and  was  ordered  to  be 
filed;  and  on  the  same  fiay  the  cause  was  heard  upon  the 
bill,  exhibits,  and  the  auswers  of  John  A.  McBee  and  of  the 
infant  defendants,  by  their  guardian  ad  litem,  and  the  gen- 
eral replication  thereto.  Upon  the  report  of  the  master 
commissioner  filed  therein,  with  the  exceptions  endorsed 
thereon  by  the  defendant  McBee,  which  exceptions  were 
overruled,  the  court  decreed  that  unless  the  defendant  Mc- 
Bee, ur  some  one  for  him,  paid  the  liens  ascertained  by  said 
commissioner  to  exist  against  said  real  estate,  a  commis- 
sioner therein  named  should  advertise  and  sell  said  one 
hundred  and  nineteen  acres  of  land  in  the  manner  and  upon 
the  terms  therein  prescribed.  From  this  decree  John  A. 
McBee  appealed. 

This  case  is  in  many  respects  similar  to  the  case  of 
Neefy  V.  /ones,  16  W.  Va.  626,  in  which  it  is  held  (point  7  of 
the  syllabus)  that:  "If  the  court  overrules  a  demurrer  to 
a  bill,  and  gives  the  defendant  a  certain  time  in  which  to 
answer  the  bill,  it  cannot  properly  order  a  reference  of  the 
cause  to  a  commissioner  to  ascertain  the  amount  of  the 
plaintiff's  demand  till  the  time  has  elapsed  which  was  given 
the  defendant  to  answer;  nor  can  it  then  order  such  refer- 
ence, if  the  answer  is  filed,  and  denies  all  the  facts  on  which 
the  plaintiff's  claim  is  based.  If  such  answer  be  filed,  no 
auch  reference  can  properly  be  made  till  the  plaintiff,  by 
evidence,  has  proven  that  he  has  a  demand  against  the  de- 
fendant." In  the  case  atbarthc  reference  to  a  commis- 
sioner was  made  in  the  same  decree  that  overruled  the 
demurrer  and  gave  the  defendant  thirty  days  in  which  to 
answer.  The  defendant  in  his  answer  denied  every  ma- 
terial allegation  contained  in  the  bill,  and  yet  on  the  same 
day  tbe  answer  was  filed  the  court  directed  a  sale  of  the 
land.    Under  the  ruling  of  this  court  in  the  case  of  Nccly 
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V.Jones,  supra,  the  decree  complained  of  must  be  reversed 
and  the  cause  remanded  to  the  circuit  court  for  further 
proceedings  to  he  had  therein. 

Beversed. 


CHARLESTON. 

Carb  v.  Summerfield  ei  al. 

Submitted  June  14,  1899— Decided  November  28,  1899. 

Insolvency. 

A  person  is  insolvent^,  withiD  Ihe  menniog  ot  seclioo  2, 
chapter  74,  Code,  when  all  his  property  is  not  sutKcient  to  pay 
all    his  debts,     (p.  170). 

L     Pdrohase  of  Redemption—  ValiA  Lien  Not  Affected  by. 

A  valid  lien  is  not  devested  by  the  mere  fact  of  the  holder 
ot  it  subsequently  taking  a  transfer  of  the  equity  of  redemp- 
tion, made  to  him  with  a  view  of  griving  him  a,  preference, 
and  ill  violation  of  ceetion  2,  chapter  74,  Code.    (p.  177). 

3.  Insolvency— Pur cAasc— Good  FaUh  Priority. 

A  (redilor,  who  purchases  and  has  transferred  to  him  real 
estaii'  from  an  insolvent  debtor,  in  good  faith,  withotit  knowl- 
edg-;  of  the  insolvency,  applying  his  debts  on  account  of  the 
purchase  price,  wnd  paying  in  cash  the  residue  of  the  pur- 
chat^e  price,  in  a  [proceeding  to  act  aside  the  preference  given 
nim  under  section  2,  chapter  74,  Code,  he  is  entitled  to  pref- 
erence for  the  cash  paid,  under  said  section,  as  "a  hom  fide 
debt  contracted  at  the  time  such  transfer  was  made"  to 
him.     <p..l75). 

4.  AssiONMENT— ^ccoun(— /byec  Protevted. 

kn  assignment  of  an  account,  or  an  order  to  one  who  owes 
Ihe  iiccount,  to  pay  the  amount  due  thereon,  or  any  speejflc 
par*,  oi  it.  to  the  payee  in  the  order,  is  such  a  transfer  of  an 
evidence  of  debt  as  will  be  protected  by  the  last  provision  of 
section  2,  chapter  74,  Code.    (p.  179). 
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Appeal  from  Circuit  Court,  Randol[jh  County. 
Bill  by  N.  J.  Carr  against  A,  H.  Sumuierfield  and  others. 
Decree  for  plaiotiGf,  and  defendants  appeals. 

Modified. 

Plice,  Westbnhaver,  &  Nocx,  and  E.  A.  Cumninghah, 
for  appellants. 

L.  D.  &  J.  F.  Strader,  for  appellee. 

McWhobteb,  Jddge: 

At  April  rules,  1897,  N.  J.  Carr  filed  his  bill  in  the  cir- 
cuit court  clerk's  office  of  Randolph  county  against  A.  H. 
Summerfield,  John  W.  Heltzel,  C.  Ed.  LukJns,  Columbus 
Kerens,  John  W.  Teter  and  Martha  Teter,  his  wife,  A.  J. 
Bennett,  Hannah  Arb<^ast,  Sampson  Snyder,  J.  F,  Hard- 
ing, trustee,  Charles  Hedrick,  Ellen  Teter,  J.  M.  Harper, 
D.  S.  Cunningham,  trustee,  and  A.  H.  Harper,  St.,  alleging 
that  on  the  10th  day  of  August,  1896,  defendants  Summer- 
field  and  John  W,  Heltzel,  executed  to  plaintiff  two  notes, 
— one  for  one  hundred  and  ninety-two  dollars  and  fifty 
cents  payable  fifty  days  after  date,  with  interest,  and  the 
other  for  one  hundred  and  ninety-two  dollars  and  forty- 
nine  cents,  at  one  hundred  and  ten  days,  with  interest; 
that  the  aggregate  amount  of  said  notes  was  due  plaintiff 
at  the  date  thereof  from  Summerfield,  who  procured  Helt- 
zel to  become  his  surety  in  order  to  procure  from  plaintiff 
the  time  which  was  given  in  said  notes;  that  no  part  of 
said  notes  was  paid  except  two  small  payments  of  four  dol- 
lars and  fifty  cents  and  twenty  dollars,  paid,  respectively, 
November  2,  18%,  and  February  y,  1897;  and  that  defend- 
ant Summerfield  was  also  indebted  to  plaintiff  in  the  fur- 
ther sum  of  fifteen  dollars  and  twenty-six  cents  on  account 
of  saw  Ic^s  sold  him, — and  filed  said  notes  and  account  as 
exhibits;  alleging  that  defendant  Summerfield  was,  until  a 
short  time  before  the  institution  of  bis  suit,  t^c  owner  of 
considerable  real  and  personal  property,  and  was  consid- 
ered by  his  neighbors  generally  to  be  solvent,  and  able  to 
pay  his  debts;  and  a  very  few  days  after  he  commenced 
disposing  of  bis  property,  as  thereinafter  stated,  the  said 
Summerfield  represented  to  bis  creditors,  and  especially 
thoae  to  whom  he  did  not  sell  property,  that  he  was  broke 
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up,  and  insolvent.  The  bill  alleges  that  he  was  the  owner 
of  a  valuable  boundary  of  land  on  the  Alleghany  Mountain, 
part  of  which  is  in  Randolph  County  and  part  in  Pendleton 
County,  which,  by  deed,  it  was  claimed  be  conveyed  to 
Charles  Ed.  Lukius,  acknowledging  therein  as  the  consid- 
eration two  thousand  dollars  paid  in  band;  that  about  the 
time  of  the  alleged  sale  to  Lukins,  which  was  a  short  time 
before  the  bringing  of  this  suit,  said  Summerfield  sold  and 
conveyed  to  defendant  John  W.  Heltzcl  a  tract  of  one  hun- 
dred and  fourteen  acres  and  an  undivided  sixth  in  a  tract 
of  three  hundred  and  twenty-five  acres  on  the  waters  of 
Shaver's  Fork  in  KandoJph  County;  that  about  the  same 
time  be  sold  to  defendant  Columbus  Kerens  about  five  hun- 
dred dollars  worth  of  sawed  lumber  and  saw  logs;  that 
about  the  same  time  he  sold  to  defendant  A.  J.  Bennett 
certain  live  stock,  consisting  of  one  yearling,  two  calves, 
two  horses,  one  mule,  about  fifty  thousand  feet  of  sawed 
lumber,  one  haystacK,  and  assigned  to  him  a  claim  of  five 
hundred  dollars  upon  parties  to  whom  said  Summerfield 
bad  theretofore  sold  lumber;  that  about  the  same  time  he 
sold  to  defendants  John  Teter  and  MarthaTeter,  his  wife, 
or  to  one  of  them,  two  horses,  three  cows,  and  one  wagon, 
and  perhaps  other  personal  property;  that  some  time  be- 
fore these  transactions  said  Summerfield  conveyed  a  tract 
of  sixty  acres  of  land  in  trust  to  defendant  J.  P.  Harding, 
trustee,  to  secure  the  payment  of  a  debt  to  defendant 
Charles  Hcdrick,  a  debt  to  the  defendant  John  Teter, 
and  debt  to  defendant  Ellen  Teter,  but  whether  said 
debts  had  ever  been  paid,  or  what  had  become  of  the 
said  Summerfield's  title  to  said  land,  plaintiff  was  not  ad- 
vised; that  by  deed  of  May  21, 18%,  Summerfield  conveyed 
to  defendant  D.  S.  Cunningham  a  tract  of  forty-five  acres 
on  Dry  Fork  of  Cheat  in  said  Randolph  County,  to  secure 
a  debt  of  six  hundred  and  thirty-eight  dollars  and  forty- 
five  cents  to  the  defendant  A.  H.  Harper,  Sr.;  that  plain- 
tiff was  informed  that  same  was  sold  under  said  trust  deed, 
and  bought  by  s^id  Harper,  and  the  debt  paid;  that  defend- 
ant Hannah  Arbogast  had  docketed  upon  the  judgment  lien 
docket  of  Randolph  County  a  judgment  for  seventeen  dol- 
lars and  ninety-five  cents  costs  against  Summerfield  and 
defendant  Sampson  Snyder,  but  whether  it  bad  been  paid 
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plaintiff  was  not  advised;  that  defendant  J.  M.  Harper  ob- 
tained a  judgment  in  the  circuit  court  of  Randolph  County 
against  SummerfieM  at  the  January  term,  1897,  for  three 
hundred  and  twenty-five  dollars  and  twenty-eight  cents 
and  costs,  upon  which  execution  was  issued,  and  returned 
by  the  sheriff  "No  property  found;"  that,  at  the  time  ot 
the  conveyance  of  the  real  estate  to  the  defendant  Lukina 
and  to  Heltzel,  and  the  sales  of  the  personal  property  to 
the  other  defendants  by  said  Summerfield,  as  stated,  and 
the  assignment  to  the  defendant  Bennett  of  the  claim  for 
lumber  sold,  the  said  SummerfieM  was  insolventy  and  that 
the  sales  of  said  property  were  fraudulent  as  to  plaiotiff's 
debt,  and  said  sales  should  be  held  and  treated  for  the 
benefit  of  all  the  creditors  of  said  Summerfield,  because  at 
the  time  of  the  several  conveyances  and  sales  the  said 
Summerfield  was  indebted  to  the  said  parties,  respectively, 
to  whom  the  same  were  made,  and  that  by  the  said  sales 
and  conveyances  Summerfield. disposed  of  all  his  property, 
and  that,  if  it  should  turn  out  that  said  Summerfield  was 
not  insolvent  at  the  time  of  making  said  sales  and  convey- 
ances, then  they  were  voluntary,  and  therefore  fraudulent 
as  to  creditors  of  said  Summerfield,  and  that  said  sales  and 
conveyances  were  made  with  intent  on  the  part  of  Sum- 
merfield to  hinder,  delay,  and  defraud  his  creditors,  and 
especially  plaintiff,  in  the  collection  of  his  debt,  and  that 
the  purchasers  of  said  property  had  notice  of  such  intent 
of  said  Summerfield;  that  defendant  Luklnshad  not  in  fact 
paid  said  Summerfield  for  the  real  estate  so  purchased  by 
him,  and  that  be  was  still  indebted  to  Summerfield  there- 
for for  a  considerable  portion  of  the  purchase  money;  that 
Summerfield  was  still  residmg  on  said  land,  and  that  the 
transaction  between  him  and  Lukins  was  intended  to  de- 
prive the  plaintiff  of  the  collection  of  his  debt, — and  prayed 
that  each  of  the  purchasers  of  the  real  and  personal  prop- 
erty from  said  Summerfield  be  required  to  answer  the  bill, 
and  disclose  what  their  debts  were  at  the  time  of  the  said 
purchases,  respectively,  what  property  they  so  purchased, 
what  the  said  Summerfield  is  entitled  to  have  paid  to  bim 
or  his  creditors  from  them,  respectively,  on  account  of 
such  sales;  that  the  debts  against  Summerfield  be  ascer- 
tained, and  that  the  property,  real  and  personal,  be   sold, 
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and  the  proceeds  applied  to  the  debts  of  Summertield  fro 
rata;  that  said  deeds  to  Lukins  aod  Heltzi!!  be  »et  aside, 
and  the  property  thereby  conveyed  be  sold  to  pay  the 
debts,  and,  if  that  could  not  be  done  under  the  facts  as 
they  should  be  made  to  appear  in  the  cause,  that  each  of 
said  purchasers  mif^ht  be  required  to  pay  upon  the  several 
unpaid  debts  of  said  Summerfield  any  balance  of  purchase 
money  which  they  might  owe  upon  the  property  so  pur- 
chased by  them;  and  for  general  relief. 

Defendant  Summertield  filed  his  answer,  admitting  the 
claim  of  plaintiff  as  setup  in  the  bill;  that  be  made  the 
conveyances  to  Charles  Ed.  Lukins  and  John  W.  Heltzel 
as  charged,  and  the  execution  of  the  trust  deed  to  D,  S. 
Cunningham  to  secure  the  payment  of  six  hundred  and 
thirty-eight  dollars  and  fortv-five  cents  to  A.  H.  Harper, 
Sr.,  hut  averring  that  said  debt  had  been  discharged  by  an 
absolute  conveyance  of  said  land  in  fee  to  said  Harper,  ad- 
mitting that  he  sold  to  defendant  Kerens  certain  saw  Ic^s 
and  sawed  lumber  about  the  time  it  was  alleged  to  have 
been  done,  but  denies  said  lumber  amounted  to  near  five 
hundred  dollars;  that  he  sold  to  A.  J.  Bennett  the  personal 
property  mentioned  in  the  bill,  and  that  he  assigned  to 
him  an  order  on  William  Wbitmer  &  Sons  for  five  hundred 
and  eighty-five  dollars  and  sixty-eight  cents  mentioned  in 
the  bill  as  five  hundred  dollars,  and  that  he  sold  to  John 
Teter  and  Martha,  his  wife,  the  property  as  alleged;  that 
defendant  Heltzel  agreed  to  pay  olf  the  debt  to  plaintiff, 
and  release  plaintiff  from  all  liability,  in  consideration 
whereof,  and  the  further  consideration  of  the  payment  of 
the  J.  M.  Harper  judgment  by  said  Heltzel  for  respondent 
be  in  good  faith  conveying  to  Heltzel  the  real  estate  men- 
tioned in  the  bill, — one  hundred  and  fourteen  acres  and 
one-sixth  of  three  hundred  and  twenty-five  acres;  that, 
while  said  deed  inadvertently  recites  a  consideration  of 
five  hundred  dollars,  no  other  consideration  than  aforesaid 
passed  between  Heltzel  and  respondent  in  the  conveyance, 
and  that  said  real  estate  was  amply  worth  the  aggregate 
amounts  of  said  debts,  with  accrued  interest  and  costs, 
and  that  Heltzel  was  wholly  solvent,  as  respondent  was  ad- 
vised and  believed;  that  the  conveyance  to  Lukins  was 
made  in    good  faith,  for  valuable  consideration;  that   re- 
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apondent  was  thoroughly  solvent,  and  without  any  inteo- 
tioa  of  fraud  on  his  part,  or  to  hinder  or' delay  his  credi- 
tors,  or  to  preferone  over  the  other  and  that  the  sale  of  the 
personal  property  to  A.  J.  Bennett  and  the  assignment  to 
him  of  the  order  for  five  hundred  and  eighty-five  dollars 
and  sixty-eigbt  cents  on  William  Whitmer  &  Sons  was  in 
good  faith,  and  for  valuable  consideration;  that  the  pay- 
ment of  the  sum  of  nine  hundred  and  eighty-nine  dollars 
and  sixty  cents  in  the  aggregate,  which  respondent  theo 
justly  owed  Bennett,  was  done  without  any  fraudulent  in- 
tention, or  to  hinder  and  delay  the  plaintiff  in  the  collection 
of  his  debt;  the  sales  to  Columbus  Kerens  and  to  John  and 
Martha  Teter  were  also  made  in  good  faith,  and  for  valua- 
ble consideration,  and  without  fraud,  or  intent  to  hinder 
and  delay  bis  creditors;  and  denies  that  said  sales  should 
be  held  and  treated  for  the  benefit  of  respondent's  credi- 
tors, or  that  said  sales  were  either  voluntary  or  fraudulent 
as  to  creditors;  and  denied  each  and  every  allegation  of 
the  bill  not  admitted,  and  required  strict  proot  on  the  part 
of  plaintiff. 

Defendant  Charles  Ed.  Lukins  filed  his  answer,  admit- 
ting the  purchase  of  the  land  conveyed  to  him  by  Summer- 
field.  That  he  paid  one  thousand  nine  hundred  and  sev- 
enty-two dollars,  as  follows:  "By  amount  of  debt  due  from 
A.  H.  Summerfield  to  respondent  for  the  sum  of  six  hun- 
dred and  sixty-three  dollars  and  fifty-five  cents,  including 
interest,  the  same  being  secured  by  a  deed  of  trust  exe- 
cuted May  23,  1896,  and  of  record  in  the  clerks'  office  of 
the  county  court  of  Pendleton  County;  by  the  further  sum 
of  three  hundred  and  eighty-four  dollars  and  eighty-six 
cents,  including  interest,  amount  of  A.  H.  Summerfield's 
note  to  respondent,  executed  August  11,  1896;  by  the  fur- 
ther sum  of  six  hundred  and  one  dollars  and  eighty-four 
cents,  including  interest,  amount  of  A.  H.  Summerfield's 
note  to  respondent,  executed  November  10,  1896,  and  by 
the  further  sufti  of  three  hundred  and  twenty-one  dollars 
and  seventy-five  cents,  cash  in  hand  paid  by  respondent  to 
■  A.  H,  Summerfield  on  date  of  deeds.  That  all  of  the  afore- 
said debts  had  been  contracted  by  said  A.  H.  Summerfield 
to  respondent  in  good  faith,  and  for  valuable  consideration, 
and  at  the  date  of  making  said  deeds  were  due  and  paya- 
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ble  to  respondent."  That  respondent  at  said  date  had  no 
knowledge  whatever  of  the  alleged  insolvency  ot  said 
Summerfield,  or  of  his  alleged  intention  to  hinder,  delay, 
and  defraud  pkintilf  in  the  collection  of  his  debt,  or  to 
make  preference  in  favor  of  any  of  his  creditors  over  oth- 
ers. And  therefore  he  says  said  deeds  were  not  for  a  vol- 
untary consideration  as  alleged,  and  denies  the  right  of 
plaintiff  to  have  them  set  aside  in  a  court  of  equity,  and  de- 
nies generally  each  and  every  allegation  of  the  bill  not  ad- 
mitted, and  calls  for  proof  of  each  allegation  relating  to 
respondent. 

Defendant  A.  J.  Bennett  answered,  and  admitted  the  as- 
signment to  hira  of  the  claim  on  Wiliiam  Whitmer  &  Sons 
for  five  hundred  and  eighty-five  dollars  and  sixty-eight 
cents,  and  the  purchase  of  the  personal  property  from 
Summerfield,  altogether  aggregating  nine  hundred  and 
eighty-nine  dollars  and  sixty-eight  cents,  which  assign- 
ment and  transfer  of  property  was  in  full  of  Summer-field's 
indebtedness  to  him;  that  the  transaction  was  done  in  good 
faith  on  bis  part;  and  denies  that  at  the  time  or  before  the 
transaction  and  the  filing  of  plaintiff's  bill  he  bad  any 
knowledge  of  the  alleged  insolvency  of  Summerfield,  the 
preferment  of  any  of  bis  creditors  to  others,  or  of  any  in- 
tention on  the  part  of  Summerfield  to  binder,  delay,  and 
defraud  plaintiff  in  the  collection  of  his  debt;  and  denies 
any  intention  on  his  part  to  so  hinder,  delay,  and  defraud 
pliantiff;  and  denies  generally  each  and  every  allegation  of 
the  bill  with  reference  to  bim  not  admitted,  and  calls  for 
strict  proof  of  same  on  part  of  plaintiff, — all  of  which  an- 
swers are  sworn  to. 

Defendant  Colupibus  Kerens  answered,  admitting  that 
he  purchased  certain  lumber  from  Summerfield,  which 
was  afterwards  to  be  scaled  and  measured,  which  amounted 
to  the  sum  of  two  hundred  and  eighty-three  dollars  and  six- 
teen cents  by  actual  measurement;  that  said  purchase  was 
made  in  good  faith,  and  for  valuable  consideration,  which 
had  been  paid  by  respondent  to  Summerfield  before  the 
institution  of  plaintiff's  suit;  that  respondent  had  no  knowl- 
edge of  the  alleged  insolvency  of  said  Summerfield  at  the 
time  of  the  transaction  or  the  filing  of  plaintiff's  bill;  that 
he  had  no  intention,  in  the  purchase  of  said  lumber,  to  in 
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any  manner  hinder,  defraud,  and  delav  the  plaintiff  in  the 
collection  of  his  debts  against  said  Summerfield,  and,  fur- 
ther, had  no  knowledge  of  the  alleged  preference  of  any  oi 
his  creditors  one  over  the  other;  aud  denied  each  and  every 
alleg^ation  of  the  bill  not  admitted,  and  called  for  strict 
proof  of  the  same.     This  answer  is  not  sworn  to. 

Depositions  were  taken,  and  the  cause  heard  on  October 
14,  1897,  and  was  referred  to  Commissioner  W.E.Baker 
to  ascertain  and  report  the  real  estate  owned  by  defendant 
Summerfield  on  the  11th  of  January  1897;  the  date  of  the 
deeds  made  to  defendant  LukJns,  the  "alue  of  the  said  real 
estate,  including  that  soconveycd;  the  debts  owing  by  said 
Summerfield,  the  amounts  thereof,  to  whom  owing;  whether 
any  liens  existed  upon  said  real  estate,  or  any  part  thereof; 
and  whether  said  Summerfield  was  insolvent  at  the  date  of 
said  deeds  of  conveyance,  or  whether  he  was  insolvent 
prior  thereto;  and  what  personal  property  be  had  disposed 
of,  as  well  as  real  estate,  since  the  date  of  his  insolvency, 
and  what  he  was  the  owner  of  at  the  timeof  the  decree,  and 
the  value  of  same.  The  commissioner  filed  his  report, 
showing  the  value  of  all  real  estate  belonging  to  Summer- 
field  on  the  lltb  day  of  January,  1S97,  to  be  three  thousand 
one  hundred  dollars,  and  the  personal  property  owned  by 
him  on  the  1st  day  of  January,  1897,  one  thousand  three 
hundred  and  thirty-nine  dollars  and  sixty-eight  cents, — 
makmg  a  total  of  assets  of  four  thousand  four  hundred 
and  thirty-nine  dollars  and  sixty-eight  cents, — all  of  which 
was  disposed  of  by  said  Summerfield  after  his  insolvency, 
which  he  found  to  exist  on  the  1st  day  of  January,  1897. 
The  commissioner  also  ascertained  the  debts  owing  by  said 
Summerfield  on  the  said  1st  day  of  January  to  aggregate 
the  sum  of  four  thousand  nine  hundred  and  forty  dollars 
and  forty-nine  cents.  To  this  report  the  defendants  Sum- 
merfield, Bennett,  Lukins,  Kerens,  and  John  and  Martha 
Teter  indorsed  seven  exceptions:  Because  he  erroneously 
reports  that,  in  his  opinion,  Summerfield  was  insolvent  on 
the  1st  day  of  January,  1897;  because  he  erroneously  re- 
ports the  value  of  the  one  hundred  and  fourteen  acre  tract 
and  the  one-sixth  of  three  hundred  and  twenty-five  acres, 
conveyed  by  Summerfield  to  Heltzel  by  deed  of  February 
22,  1897,  to  be  only  five  hundred  dollars;  because  he  er- 
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roneously  reT>orts  a  debt  in  favor  of  John  W.  Heltzel  against 
Summerfield  for  the  sum  of  eight  hundred  dollars;  because 
he  erroneously  includes  in  the  list  of  debts  upon  which  he 
bases  his  report  of  the  insolvency  of  said  Summerfield, 
debts  named  therein,  and  aggregating  one  thousand  and 
fifteen  dollars  and  forty-two  cents,  which  exceptors  claim 
are  unsupported  by  proof  that  they  were  in  existence  on 
the  1st  day  of  January,  1897.  the  date  of  the  reported  in- 
solvency of  Summerfield;  and  because  the  commissioner 
erroneously  charges  Summerfield  with  certain  debts  or 
judgments  named,  without  making  his  co-obligors  partners 
to  the  suit,  and  without  which  judgments  they  claim  Sum- 
merfield could  not  be  found  insolvent.  Plaintiff  also  ex- 
cepted to  the  report  because  the  commissioner,  in  ascer- 
taining and  reporting  debts  due  from  Summerfield  to  the 
several  creditors  named  by  him,  including  plaintiff,  had 
not  ascertained  and  reported  the  interest  accrued,  so  that 
the  court  could  base  a  decree  thereon.  And  W.  C.  Harman 
&  Co.  excepted  to  the  report  in  so  far  as  it  failed  to  give 
tbeir  judgment  priority  of  lien  against  the  real  estate  of 
Summerfield  over  all  other  judgments,  because  it  was 
first  recorded,  as  shown  by  said  report. 

On  the  1st  day  of  February,  1898,  the  cause  was  again 
heard,  when  the  said  several  exceptions  to  the  report  were 
overruled,  as  was  also  a  demurrer  to  the  bill.  It  was  as- 
certained that  defendant  Summerfield  was  insolvent  on  the 
1st  day  of  January,  18v7,  and  that  all  sales  made  by  him, 
after  that  date,  of  his  real  estate  and  personal  property,  to 
creditors,  by  which  he  attempted  to  prefer  creditors,  were 
fraudulent  as  to  such  preference,  and  that  such  sales 
should  be  treated  as  having  been  made  for  the  benefit  of  all 
creditors;  and  decreeing  that,  said  sales  appearing  to  be 
for  an  adequate  price,  the  same  should  be  confirmed  at  the 
prices  for  which  the  property  was  sold  by  him,  except  the 
sale  and  conveyance  to  Heltzel  of  one  hundred  and  four- 
teen acres  and  one-sixth  of  three  hundred  and  twenty-five 
acres,  which  sale  should  be  set  aside,  and  accordingly  con- 
firmed the  sales  to  Lukias, — the  one  at  one  thousand  four 
hundred  and  seventy-two  dollars,  the  other  at  five  hundred 
dollars,— and  the  sale  of  personal  property  to  A.  J.  Ben- 
nett, aggregating  nine  hundred  and  eighty-nine  dollars 
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and  sixty-eight  cents;  and  the  sale  of  the  lumber  to  Kerens 
at  two  hundred  and  fifty  dollars,  for  the  benefit  of  all  the 
creditors  of  Summerfield,  and  set  aside  the  sale  to  Heltzel, 
and  proceeded  to  ascertain  the  liens  ujion  the  said  one  hun- 
dred and  fourteen  acres  and  one-sixth  of  three  hundred 
and  twenty-five  acres;  that  the  judgment  of  defendant 
Hannah  Arbogast  for  twenty  dollars  and  torty-five  cents 
was  the£rst  lien,  and  the  judgment  of  J.  M.  Harper  for 
three  hundred  and  fifty-six  dollars  and  twenty-five  cents 
was  nest  in  order  of  priority,  and  decreed  a  sale  of  said 
property  to  satisfy  said  liens;  and  the  cause  was  recom- 
mitted to  the  said  commissioner  to  ascertain  and  report  all 
the  valid  debts  existing  against  said  A.  H.  Summerfield, 
to  whom  owing,  and  the  amounts  thereof  at  the  times  of 
the  sales  of  the  property  theretofore  reported  by  said  com- 
misstoaer  as  having  been  made  after  the  insolvency  of  said 
Summerfield,  and  the  priorities  of  said  debts,  if  any,  as 
liens  on  any  of  said  property,  and  to  ascertain  the  pro  rata 
amount  to  which  each  of  the  creditors  may  be  entitled  by 
reason  of  said  sales  of  the  propertv  being  treated  as  having 
been  made  by  Summerfield  for  the  benefit  of  all  his  credi- 
tors, except  as  to  specific  liens.  The  commissioner  again 
reported,  to  which  report  exceptions  were  indorsed  as  fol- 
lows: "Defendants  Chas.  Ed.  Lukins,  Columbus  Kerens, 
and  A.  J.  Bennett  make  and  indorse  the  following  excep- 
tions to  both  reports  of  Comr.  Baker  filed  in  this  cause  at 
the  present  term,  May,  1898,  of  this  court,  the  same  to  ap- 
ply as  if  specifically  indorsed  upon  each  report:  (1)  They 
except  to  the  item  of  eight  hundred  dollars  allowed  in  said 
reports  to  defendant  John  W.  Heltzel,  because  no  note, 
statement  in  writing,  or  other  itemized  account,  with  the 
dates  thereof,  have  been  filed  by  him  in  this  cause,  upon 
which  to  base  said  report,  and  to  enable  these  co-defend- 
ants to  make  proper  defense  thereto,  as  they  arc  entitled 
in  a  court  of  equity;  that  the  evidence  in  support  of  said 
item  is  entirely  too  vague,  indefinite,  and  unsatisfactory  to 
sustain  it  as  a  charge  against  said  Summerfield  to  the  pre- 
judice of  defendants  now  excepting.  (2)  That  said  re- 
ports fail  to  charge  said  Heltzel  with  the  specific  execution 
of  his  contract  in  the  purchase  of  the  one  hundred  and 
fourteen  acres  and   the  undivided  one-sixth  of  three  hun- 
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dJed  and  twenty-five  acres  of  land  mentioned  and  de- 
scribed ill  complainant's  bill  from  said  Summerfield  witb 
full  knowledge  on  his  part  of  the  insolvency  of  said  Sum- 
merfield at  the  date  of  purchase,  with  the  fraudulent  in- 
tent upon  Dis  part  of  securing^  his  alleged  debt  from  Sum- 
merfield to  the  prejudice  of  these  defendants.  (3)  That 
said  reports  fail  to  show  that  all  of  the  real  estate  owned 
by  the  said  Summerfield  at  the  date  of  his  insolvency  as 
lound  by  a  former  report  herein,  to  wit,  on  the  1st  day  of 
January,  1897,  including  the  tracts  purchased  by  said  Luk- 
ins,  had  not  been  sold  at  the  date  of  the  said  report,  and 
therefore  the  pro  rata  amounts  found  in  favor  of  each  cred- 
itor mentioned  in  said  reports  are  incorrect,  and  should  be 
set  aside.  (4)  Cbas.  Ed.  Lukins  especially  excepts  to  said 
reports  because  they  fail  to  allow  him  the  full  amount  of 
his  debt  from  said  Summerfield,  the  sum  of  six  hundred 
and  thirty-eight  dollars  and  forty-five  cents,  with  its  ac- 
crued interest,  secured  by  deed  of  trust  executed  by  said 
Summerfield  and  wife  on  the  16th  day  of  June,  1896,  and 
duly  admitted  to  record  in  the  clerk's  office  of  the  county 
court  of  Pendleton  County,  the  county  in  which  said  real 
estate  is  situate,  and  because  said  reports  fail  to  report  the 
priority  of  said  trust  debt  according  to  its  dignity.  (5) 
That  ,said  reports  fail  to  allow  him  the  sum  of  three  hun- 
dred and  sixty-four  dollars,  amount  ot  cash  purchase 
money  paid  by  him  to  said  Summerfield  in  part  payment  of 
said  real  estate,  in  payment  of  a  bona  fide  debt  contracted 
at  the  time  the  transfer  was  made  thereof  to  him  by  said 
Summerfield,  and  is  not  affected  by  said  transfer.  (6) 
The  defendant  A.  J.  Bennett  excepts  especially  to  said  re- 
ports because  tbey  fail  to  allow  him  the  full  sum  of  eight 
hundred  and  eighty-nine  dollars  and  sixty  cents,  the 
amount  of  the  order  on  Wm.  Whitmer  &  Sons,  with  its  ac- 
crued  interest,  which  was  on   the day  of  February, 

1897,  transferred  to  him  by  said  Summerfield  in  payment 
of  a  bona  fide  debt  then  due  irom  said  Summerfield  to  him, 
and  is  not  affected  by  said  transfer.  (7)  These  defendants 
except  to  said  reports  because  they  were  prematurely 
made,  the  real  estate  of  the  said  Summerfield  owned  by 
taim  on  the  1st  dav  of  January,  1897,  not  having  been  sold, 
the  proceeds  therefrom  ascertained,  and  for  other  errors 
epparent  therein." 
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On  the  7th  day  of  May,  1898,  the  cause  was  again  heard 
upon  papers  and  former  proceedings,  and  upon  the  spe- 
cial commissioner's  report  ot  sale  of  the  one  hundred  and 
fourteen  acres  and  the  one-sixth  of  three  hundred  and 
twenty-five  acres,  which  was  sold  to  the  lien  holder  J.  M. 
Harper  at  the  price  of  two  hundred  and  fifty-two  dollars, 
which  sale  was  coaJirmcd  by  the  court,  and  the  proceeds 
of  the  sale  applied,  first,  to  the  costs  of  sale,  then  the  small 
judgment  of  Hannah  Arbugast,  and  the  residue  to  the. 
judgment  of  said  J.  M.  Harper;  and  it  appearing  to  the 
court  from  the  last  report  of  Commissioner  Baker  that  by 
reason  of  the  payment  of  the  debt  of  Arbogast,  and  the 
credit  placed  upon  the  judgment  of  J.  M.  Harper  from  the 
proceeds  of  said  sale  by  Commissioner  Strader,  it  would 
be  necessary  to  reform  the  statement  of  the  per  cent  of 
the  pro  rata  share  of  each  creditor,  so  that  a  decree  could 
be  made,  the  cause  was  therefore  recommitted  to  Commis- 
sioner Baker,  with  instructions  to  reform  his  report  by 
making  a  calculation  and  statement  of  the  debts  reported 
by  him  against  the  defendant  A.  H.  Summerfield,  and  by 
showing  the  proper  amount  to  which  each  creditor  will  be 
entitled  by  reason  of  the  property  sold  by  him  to  the  de- 
fendants C,  Ed.  Lukins,  Columbus  Kerens,  and  A.  J.  Ben- 
nett, after  the  application  of  the  proceeds  of  the  sale  of  land 
by  Commissioner  Strader,  and  that  be  report  forthwith. 
Said  commissioner  filed  bis  report,  correcting  the  per  cent, 
to  be  paid  as  directed.  The  cause  came  on  again  to  be 
heard  on  the  14th  of  May,  1898,  when  the  defendants 
Charles  Ed.  Lukins  and  A.  J.  Bennett  tendered  their  sep- 
arate amended  and  supplemental  answers  in  the  nature  of 
cross  bills  to  the  bill  of  plaintiff,  to  the  filing  of  which  plain- 
tiff objected,  but  the  objection  was  overruled,  and  the  an- 
swers allowed  to  be  filed,  to  which  plaintiff  replied  gener- 
ally; and,  the  court  being  of  the  opinion  that  the  cause 
should  not  be  delayed  by  reason  of  the  filing  of  said  an- 
swers, the  cause  was  brought  on  to  be  beard  upon  the  re- 
ports of  Commissioner  Baker,  and  the  several  exceptions 
indorsed  thereon  by  defendants  Lukins,  Kerens,  and  Ben- 
nett, the  said  answers,  and  general  replication  thereto. 
The  court  overruled  the  said  seven  exceptions,  and  con- 
firmed the  reports,  and  proceeded  to  decree   that:  "there 
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is  a  liability  upon  the  defendant  C.  Ed.  Liikins  for  the  sum 
of  two  thousand  one  hundred  and  tu-enty-five  dollars  and 
eighty-two  cents,  with  interest  from  the  2d  day  of  May, 
18^8,  but  subject  to  a  credit  of  one  thousand  and  thirty- 
nine  dollars  and  sixty-five  cents  as  of  May,  10,  1898,  and 
upon  the  defendant  A.  J.  Bennett,  one  thousand  and  sixty- 
six  dollars  and  seventy-eight  cents,  with  interest  from  May 
2,  1898,  subject  to  a  credit  of  six  hundred  and  twenty-two 
dollars  and  twenty-eight  cents  as  of  May  10,  1898,  and 
upon  the  defendant  Columbus  Kerens,  two  hundred  and 
sixty-eight  dollars  and  seventy-five  cents,  with  interest 
from  the  2d  day  of  May,  1898,  subject  to  a  credit  of  one 
hundred  and  seven  dollars  and  nine  cents,  as  of  May  10, 
1898,  which  sums,  subject  to  the  credits  aforesaid,  are  the 
amounts  for  which  they  are  liable  on  account  of  the  prop- 
erty purchased  by  them  of  the  defendant  A.  H.  Summer- 
field,  and  the  said  credits  are  the  pro  rata  share  of  the 
proceeds  of  the  sales  of  the  property  made  by  the  defend- 
ant A.  H.  Summerfield,  and  to  which  credits  the  said  Luk- 
ins,  Bennett,  and  Kerens  arc  entitled.  It  is  therefore  ad- 
judged, ordered,  and  decreed  that,  after  the  credits  afore- 
said, the  said  Bennett,  Lukins,  and  Kerens  do  pay  the  said 
sums  of  money,  respectively,  to  J.  F.  Strader,  special  com- 
missioner, who  is  hereby  appointed  for  the  purpose  of 
collecting  the  same,  and  paying  it  upon  the  debts  hereinaf- 
ter provided  for,  without  priority  as  to  each  other,"  etc.. 
and  providing  that  said  commissioner  mi^ht  sue  out  execu- 
tions therefor,  and  that  said  Lukins,  Bennett,  and  Kerens 
do  pay  the  plaintiff  his  costs  of  said  suit. 

The  answers  just  referred  to  as  filed  raised  the  same 
questions  raised  by  the  exceptions  to  Commissioner  Bak- 
er's repoi^ts.  That  of  defendant  Lukins,  relying  upon  the 
denials  and  allegations  of  his  former  answer  says,  that, 
even  in  the  case  of  the  insolvency  of  said  Summerfield  at 
the  date  of  the  deeds  to  respondent,  he  is  entitled  to  the 
following  priorities  in  favor  of  himself  out  of  tbeone  thous- 
and nine  hundred  and  seventy-two  dollars,  the  purchase 
price  of  the  real  estate  purchased  by  him  over  the  plaintiff 
and  other  creditors  of  said  Summerfield,  to  wit:  One  note 
for  six  hundred  and  thirty-eight  dollars  and  forty-five 
cents,  with  interest  from  May  23,  1896,  which  was  secured 
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by  trust  deed  dated  June  16,  1896.  on  the  same  real  estate 
purchased  by  him,  which  deed  of  trust  is  made  a  part  of 
the  cross  bill  and  answer;  also  the  sura  of  three  hundred 
and  sixty-three  dollars  and  fifty-five  cents,  the  amount  of 
cash  paid  in  hand  by  him  toSummcrfield  at  the  date  of  the 
sale  as  part  payment  of  the  purchase  money  therefor, 
which  was  paid  on  a  boDa  fide  debt  contracted  by  him  to 
Summerfield  at  the  time  the  conveyance  was  made;  that  in 
such  case  of  insolvency  no  pro  rata  distribution  in  favor  ot 
the  creditors  of  Summerfield  can  be  made  until  a  sale  shall 
have  been  made  of  the  real  estate  conveyed  by  said  Sum- 
merfield thcreaftei*;  and  avers  that  the  sum  of  eight  hun- 
dred dollars  allowed  to  his  co-defendant  Heltzel  against 
Summerfield  by  the  reports  of  Commissioner  Baker  is  un- 
supported by  adequate  proof  or  pleadings,  is  without  legal 
foundation  or  bona  fide  consideration,  and  denies  the  valid 
existence  of  any  such  claim,  and  calls  upon  Heltael  to  file 
his  proper  answer  in  the  cause  in  his  own  behalf,  so  as  to 
inform  respondent  of  the  date,  amount,  and  true  character 
of  said  claim,  or  any  other  claim  of  indebtedness  he  may 
choose  to  set  up  against  Summerfield  in  the  Cdusc;  that 
said  Heltzel  having  purchased  said  land  with  the  full  knowl- 
edge of  the  alleged  insolvency  of  Summerfield,  he  should 
be  held  to  the  specific  performance  of  his  contract  to  the 
amount  of  the  purchase  price,  and  the  same  should  be  held 
as  a  set-off  against  the  debt  in  his  favor  claimed  by  him; 
and  alleges  that  paintiff  is  not  entitled  tea  confirmation 
of  the  sale  of  the  real  estate  purchased  by  respondent,  but, 
in  case  of  the  insolvency  of  Summerfield  it  should  be  sold, 
and  the  proceeds  of  sale  accounted  for,  and  applied  to  the 
payment  of  Summerfield's  indebtedness  in  the  manner 
prescribed  by  law;  that  Summerfield  left  this  state  before 
Hcltzel's  deposition  was  taken  in  the  cause,  without  any 
knowledge,  as  far  as  respondent  was  advised,  of  the  exist- 
ence of  any  such  claim,  and  has  failed  to  return,  and  make 
the  necessary  defense  against  it,  greatlv  to  the  prejudice 
of  respondent;  and  prays  that  Heltzel,  plaintiff,  Carr,  and 
the  other  creditors  be  made  parties  defendant  to  his  an- 
swer and  cross  bill,  and  required  to  answer  same,  etc.,  and 
for  general  relief.  Defendant  A.  J.  Bennett's  answer  and 
cross  bill  is  to  the  same  effect,  and  alleges  that  the  assign- 
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meat  and  transfer  of  the  order  to  him  by  Summerfield  on 
William  Whitmer  &  Sons,  for  the  sum  of  five  hundred  and 
eighty-five  dollars  and  sixty-eight  cents,  even  in  case  of  the 
insolvency  of  Summerfield.  is  not  affected  by  such  insol- 
vency, for  the  reason  that  it  was  an  evidence  ot  debt  made 
in  part  payment  of  a  bona  fide  debt  then  due  and  payable 
from  Summerfield  to  him,  and  denies  the  right  of  plaintiff, 
Carr,  or  other  creditors  of  Summerfield,  to  recover,  pro 
rata  or  otherwise,  on  account  of  said  transfer  or  assign- 
ment, and  closes  with  a  prayer  similar  to  that  of  Lukins. 

From  said  several  decrees  the  defendants  C.  Ed.  Lukins 
and  A.  J.  Bennett  appealed  to  this  court,  and  assigned 
seven  errors.  The  first  is  that  Commissioner  Baker  found 
that  defendant  A.  H.  Summerfield  was  insolvent  on  the  1st 
day  of  January,  1897,  which  finding  was  confirmed  by  the 
decree  of  February  1. 1898,  while  appellants  claim  that  the 
evidence  returned  by  the  commissioner  was  so  indefinite 
and  inadequate  as  clearly  to  fail  to  warrant  the  finding. 
Summerfield  became  involved,  and  in  1896  executed  several 
deeds  of  trust  on  parts  of  his  real  estate,  and  in  the  last  of 
that  year  began  to  be  sued;  J.  M.  Harper  recovering  a 
judg'ment  in  January,  1897,  for  over  three  hundred  dollars, 
an  execution  issued  on  which  was  returned  "No  property 
found"  before  the  bringiug  of  this  suit.  He  began  tn  Jan- 
uary to  dispose  of  his  property  to  his  creditors  on  account 
of  their  debts,  and  in  a  very  short  time  had  disposed  of 
all  of  it.  The  first  so  conveyed  was  that  to  defendant  Luk- 
ins by  two  deeds  of  date  January  11th  and  acknowledged 
on  the  19th  of  Ihe  same  month.  He  sold  and  transferred 
to  defendant  Kerens  his  lumber  to  a  greater  amount  than 
he  owed  him,  requesting  him  to  pay  the  excess  after  pay- 
ing himself  to  other  creditors.  And  to  another  creditor, 
the  defendant  A.  J.  Bennett,  he  gave  an  order  on  a  firm 
who  owed  him  for  lumber  in  the  sum  of  five  hundred  and 
eighty-five  dollars  and  sixty-eight  cents,  and  sold  him  stock 
sufficient  to  pay  him  the  residue  of  what  he  owed  him  (in 
all,  the  sum  of  nine  hundred  and  eighty-nine  dollars  and 
sixty  cents),  and  sold  and  transferred  personal  property 
to  his  relatives.  John  W.  Teter  and  wife,  and  conveyed  real 
estate  to  John  W.  Heltzel,  the  price  of  which  was  to  apply 
on  a  debt  to  himself  after  paying  the  Hannah  Arbogast  and 
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.  M.  Harper  ju^g'inents,  which  were  liens  thereon,  or,  as 
laimed  in  Summerficld's.  answer,  after  pa^'ing  said  judg- 
nents  he  was  to  pay  the  notes  sued  on  by  plaintiff'  It  is 
rue,  the  evidence  is  not  clear  as  to  tbc  dates  of  the  crea- 
ion  of  some  of  the  debts  of  Summerlield,  but  the  circum- 
stances very  clearly  show  that  they  existed  at  the  time  he 
began  disposing  of  his  property  in  January,  1897.  There 
is  no  evidence  that  he  contracted  a  single  debt  after  that 
.ime,  and  bt:  seems  to  have  wound  up  bis  estate  in  about  as 
short  a,  time  as  a  business  of  that  kind  could  have  been 
"closed  out,"  The  record  shows  that  Summerfield's  as- 
sets will  not  pay  over  seventy-five  per  cent,  of  his  debts, 
and  should  it  turn  out  that  the  Heltzel  debt  of  eight  hun- 
dred dollars  should  on  proper  investigation  be  greatly  re- 
duced, or  even  wholly  disallowed,  still  the  assets  will  lack 
a  considerable  percentage  of  paying  out.  During  the  time 
he  was  disposing  of  bis  property,  Snmmerfield  told  several 
persoos  that  be  was  "broke  up,"  and  could  not  pay  bis 
debts.  "A  person  is  insolvent,  within  the  meaning 
of  section  2,  chapter  74,  Code,  when  all  bis  property  is  not 
sufficcot  to  pay  all  his  debts."  H'o/f  v.  McO'iitg-tti,  37  W. 
Va.  552,  C16S.  E.797). 

Second  assignment:  "That  the  commissioner's  report, 
coniirmed  by  decree  of  February  1st,  allows  a  debt  due 
from  A.  H.  Summerficld  to  John  W.  Heltzel  in  the  sum  of 
eight  hundred  dollars,  which  ts  inadequately  proved,  al- 
though appellants  excepted  to  said  report  on  this  ground, 
and  called  for  such  proof  of  the  claim  as  would  enable 
them  to  defend  against  it."  It  seems  to  nie  that  the  ex- 
ception to  this  claim  as  not  being  adequately  proven  is  well 
taken.  There  is  no  account  or  statement  of  any  kind 
showing  the  nature  or  character  of  the  claim,  except  what 
appears  in  the  testimony  of  John  W.  Heltzel;  and  he  fails  to 
give  any  dates,  and  very  little  of  the  particulars  about  the 
claim.  In  his  deposition  taken  August  25,  1897,  he  says, 
"Mr,  Summerfield  was  in  debt  to  me  about  eight  hundred 
dollars;"  and  on  being  recalled  by  the  commissioner  on  the 
18th  of  April,  1898,  be  is  asked  the  question:  "State  what 
amount  ot  money  was  due  you  on  the  1st  of  January,  1897, 
from  A.  H.  Summerfield,  and  for  what  was  the  same  due. 
Ans.     He  was  due  me  eight  hundred  dollars  for  lumber 
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purchased  of  me,  and  for  sawing  the  same.  He  purchased 
from  me  about  two  hundred  and  fourteen  thousand  feet  of 
logs  on  the  skidway,  and  I  was  to  saw  the  same,  for  which 
logs  and  sawing  I  was  to  receive  the  sum  of  nine  dollars 
and  twenty-five  cents  per  thousand  feet,  and  he  has  paid 
me  one  thousand  and  fifty  dollars;  and  there  is  some  lum- 
ber, from  which  I  will  I  think  receive  enough  to  reduce 
this  claim  to  eight  hundred  dollars,  or  at  least  it  is  under- 
stood that  I  am  to  get  it.  All  of  the  eight  hundred  dollars 
still  remains  unpaid."  This  answer  clearly  reveals  the 
fact  that  he  had  with  Summerfield  an  executory  contract. 
The  money  for  the  lumber  was  only  to  become  due  to  him 
when  he  had  performed  his  contract,  in  sawing  the  logs 
into  lumber.  This  was  his  duty  under  the  contract,  and 
he  does  not  show  by  his  own  testimony,  even,  that  he  did 
the  work  or  had  so  fulfilled  his  part  of  the  contract  as  to 
entitle  him  to  the  money  claimed.  Heltzel  is  made  a  party 
defendant  to  the  plaintiff's  bill  by  reason  of  his  taking  from 
Summerfield  a  conveyance  of  the  one  hundred  and  fourteen 
acres  and  one-sixth  of  three  hundred  and  twenty-five  acres 
of  land,  which  plaintiff  seeks  to  have  set  aside  as  fraudu- 
lently giving  preference  to  certain  creditors  over  others. 
Heltzel  fails  to  answer  the  bill  and  set  up  his  claim,  if  any 
he  had,  while  Summerfield  filed  an  answer  under  oath 
averring  that  Summerfield  conveyed  to  Heltzel  the  one 
hundred  and  fourteen  acres  and  theone>sixthof  three  hun- 
dred and  twenty-five  acres  in  February,  1897,  and  that  io 
consideration  thereof  Heltzel  agreed  to  pay  the  notes  held 
by  plaintiff  and  release  respondent  from  any  liabihtj 
thereon,  and  also  to  pay  off  the  judgment  of  J,  M.  Harper, 
aod  averring  that  the  said  real  estate  so  conveyed  was  am- 
ply worth  the  aggregate  amount  of  said  debts,  with  the  ac- 
crued interest  and  costs.  This  allegation  in  the  answer  of 
Summerfield  is  corroborated  by  the  testimony  of  D.  S.  Cun- 
ningham, taken  in  the  cause,  who  wrote  the  deed  from 
Summerfield  to  Heltzel  conveying  said  one  hundred  and 
fourteen  acres  and  one-sixth  of  three  hundred  and  twenty- 
five  acres.  Cunningham  says,  referring  to  conversation 
between  Heltzel  and  Summerfield:  "Ana.  The  first  con- 
versation that  took  place  in  my  presence  was  that  John  W. 
Heltzel  was  to  pay  one  thousand  dollars  to  Summerfield  for 
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a  certain  tract  ot  land,— this  same  tract  of  land.  He  was 
to  pay  N.  J.  Carr  the  amount  that  Summerficld  was  due 
Carr,  and  Summcrfield  the  remainder.  The  second  con- 
versation, they  fold  me  to  write  the  consideration  in  the 
deed,  five  hundred  dollars.  Heltzel  said  that  they  had  then 
ascertained  thai  Jode  M.  Harper  had  a  judgment  of  three 
hundred  and  some  dollars  against  Summerfield,  which 
would  have  to  be  paid.  He  said  they  would  make  the  con- 
sideration five  hundred,  instead  of  a  thousand,  now. 
Heltzel  claimed  that,  if  they  would  make  the  consideration 
a  thousand  dollars,  that  he  would  probably  have  to  pay 
Summerfield  the  difference  between  N.  J.  Carr's  debt  and 
the  thousand  dolfars,  and  he  felt  satisfied  that  Jode  M. 
Harper's  debt  would  have  to  be  paid  out  of  this  amount. 
After  the  payment  of  Carr's  debt  and  Harper's  debt,  if 
there  .was  a  balance  back,  Heltzel  was  to  pay  this  to  Sum- 
merfield." He  further  states  that  the  deed  was  dated  Feb- 
ruary 22,  1897,  and  that  Heltzel  then  agreed  with  Summer- 
field  to  pay  the  N.  J.  Carr  debt  out  of  the  proceeds,  or 
rather  out  of  the  consideration  given  for  said  land.  It  is 
contended  by  appellant  that  the  answer  of  Summerfield, 
being  under  oath,  becomes  evidence,  and  he  cites /i^AHson 
V.  Ni/ey,  41  W.  Va.  140,  145,  (23  S.  E.  698),  in  support  of 
his  contention.  It  is  there  said  in  the  opinion  of  the  court; 
"It  is  also  settled  that  when  the  plaintiff  requires  the  de- 
fendant to  file  his  answer  under  oath  the  answer  will  be 
taken  as  true,  unless  contradicted  by  competent  Evidence. 
*  •  *  By  bis  appeal  to  the  defendant's  conscience  he 
attributed  to  him  credibility,  and  made  a  witness  of  him." 
In  case  at  bar,  however,  the  plaintiff's  bill  was  not  sworn 
to.  Hence,  the  answer  was  not  required  to  be  sworn  to; 
and  under  the  statute  no  additional  weight  is  given  to  it  by 
reason  of  its  being  sworn  to,  in  any  event.  Code,  c.  125, 
s.  38;  J?ogers  v.  Verlauder,  20  W.  Va.  619.  Yet  it  is  a  fact 
stated  in  the  sworn  answer  of  Summerfield  that  Heltzel 
agreed,  as  a  part  of  the  consideration  for  the  land  conveyed 
to  him,  that  he  would  pay  the  Carr  notes,  which  answer 
was  made  and  filed  in  May,  1897;  and,  although  Heltzel  did 
not  answer  the  bill,  his  deposition  was  taken  in  the  cause 
on  the  25th  of  August,  1897,  and  be  did  not  then  deny  the 
fact  stated  by  Summerfield.     On  September  14, 1897,  D.  S. 
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CnDnm^bam's  deposition  was  taken,  and  lie  stated  as  above 
set  forth  in  his  "Ans.  3."  On  the  18th  of  April,  1898,  Helt- 
zel's  deposition  was  again  taken,  and  he  failed  to  deny  the 
fact  or  make  any  explanation.  Here  there  is  the  undisputed 
fact  that  Heltzel  agreed  with  Summerfield  in  February, 
1897,  to  pay  the  Carr  notes  in  part  consideration  of  the 
two  tracts  of  land  conveyed  to  him,  and  yet  in  his  deposi- 
tion he  states  that  Summcrtield  owed  him  on  the  1st  of  Jan- 
uary, 1897,  the  sum  of  eight  hundred  doliar.«.  Columbus 
Kerens  states  in  his  deposition  taken  on  the  25th  of  Au- 
gust, 1897,  that,  maybe  a  month  after  he  bought  the  lum- 
ber  from  Summerfield,  he  (Summerfield)  told  him  that,  if 
there  was  anything  over  what  they  agreed  on  the  lumber, 
he  wanted  bim  to  pay  it  to  John  Heltzel  on  the  debt  Sum- 
merfield owed  him;  that  Heltzel  was  likely  to  Save  to  pay 
some  money  on  Summerfield's  official  bond,  and  Summer- 
field  said  he  would  like  to  have  N.  J.  Carr  paid  fifteen  dol- 
lars and  seven  cents,  if  there  was  enough  over  their  con- 
tract to  pay  him.  The  record  shows  that  Summerfield 
owed  Carr  a  small  account,  of  something  over  fifteen  dol- 
lars, aside  from  the  notes  Heltzel  was  to  pay.  Is  it  at  all 
probable  that  Heltzel  would  agree  to  pay  tor  Summerfield 
to  Carr  the  two  notes,  of  nearly  four  hundred  dollars, 
when  Summerfield  was  then  due  him  individually  on  ac- 
count more  than  twice  that  sum?  The  record  shows  that 
Summerfield  had  left  the  state  before  the  first  deposition 
of  Heltzel  was  taken,  and  could  not  be  present  to  answer 
the  claim  set  up  by  Heltzel  in  his  deposition. 

The  third  assignment  is  by  appellant  Lukins,— that  the 
court  erred  in  confirming  to  him,  against  his  protest,  the 
sale  of  the  two  tracts  of  land,  and  decreeing  against  him 
for  the  appraised  value,  instead  of  reselling  the  property. 
The  first  part  of  this  assignment  is  not  sustained  by  the 
record  which  does  not  show  a  protest  by  the  appellant 
a^inst  the  confirmation  of  the  sale,  but  at  the  time  of  the 
making  of  said  decree  confirming  the  sale  to  him  on  Feb- 
ruary 1,  1898,  the  case  stood  upon  his  answer  denying  the 
right  of  plaintiff  to  have  the  sale  set  aside.  The  cause, 
it  appears,  came  on  to  be  heard,  among  other  tbings,"upon 
the  demurrer  of  A.  H.  Summerfield,  Chas.  Ed.  Lukins,  A. 
J.  Bennett,  and  Columbus  Kerens  to  plaintiff's  bill,  and 
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upon  the  cross  bills  of  the  same  parties  who  demurred, 
and  was  argued  by  counsel.  Upon  consideration  thereof, 
it  is  adjudged,  ordered,  and  decreed  that  the  said  several 
exceptions  and  the  demurrer  to  plaintiff's  bill  be  overruled, 
and  the  cross  bills  be  rejected;  and,  the  defendants  hav- 
ing answered  heretofore,  the  right  to  answer  further  is 
waived  for  this  term."  The  decree  then  proceeds  to  con- 
firm tbe  sales  to  Lukins.  Bennett,  and  Kerens,  and  to  set 
aside  the  sale  to  Heltzel,  and  provide  for  tbe  sale  'of  the 
property  which  had  been  sold  to  Heltzel.  There  is  nothing 
in  the  record  to  show  the  nature  of  the  cross  bills  rejected 
on  the  1st  day  of  February.  This  waiver  to  further  ans- 
wer for  the  term  was  an  acquiescence  in  the  decree  con- 
firming the  sales.  There  is  no  protest,  in  any  shape  or 
form,  against  the  conTirmation  until  it  is  found  in  the 
cross  bill  filed  by  him  the  14th  of  May,  but  which  is  stated 
to  have  been  filed  before  Commissioner  Baker  on  the  28th 
of  March,  1898,  nearly  two  months  after  the  confirmation  of 
the  sale.  There  could. be  no  object  in  setting  aside  the 
sales,  and  having  a  resale  of  the  property,  when  all  parties 
were  satisfied  with  the  adequacy  of  the  process  paid;  and 
the  sales  having  been  confirmed  without  opposition,  and 
after  the  declaration  of  the  court  of  the  insolvency  of  the 
debtor  prior  to  the  said  sales,  it  is  too  late  for  the  pur- 
chaser to  object  to  the  confirmation.  On  this  point,  how- 
ever, the  majority  of  the  court  disagree  with  my  views, 
and  hold  that  appellant  did  not  acquiesce  in  the  con- 
firmation of  the  sale  because  of  his  waiver  of  right  to  fur- 
ther answer  at  that  term,  but  that  he  still  has  a  right  toob- 
ject  to  confirmation,  and  that  the  sale  should  be  set  aside, 
and  the  property  resold  for  the  Denefit  of  all  the  creditors, 
iind  that  the  court  erred  in  confirming  the  sale  before  re- 
ference to  a  commissioner  to  ascertain  liens.  The  princi- 
pal complaint  or  cause  of  this  assignment  is  that  the  court 
confirmed  the  sale  to  appellant,  and  decreed  against  him 
for  the  appraised  value  of  the  property,  without  giving  bim 
his  proper  preferences.  The  latter  part  of  this  assign- 
ment is  covered  by  the  fourth  and  fifth;  the  former  being 
that  the  court  erred  in  "that,  while  it  appears  uncontro- 
verted  in  the  evidence  that  he  paid  said  Summerfield  the 
sum  of  three  hundred  and  twenty-one  dollars  and  seventy- 
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five  cents  in  cash  as  part  payment  for  the  land  sold  to  him, 
the  decrees  compIaiDed  of  do  not  g-ive  him  the  priority 
given  by  law  for  the  purchase  money,  paid  cash  in  good 
faith,  but  simply  treats  this  sum  as  a  general  debt  due' 
from  Summerfield  to  him,  for  which  he  is  entitled,  with 
other  creditors,  to  a  pro  rata  distribution  out  of  the  estate 
of  said  Summerfield."  One  proviso  in  section  2,  chapter 
74,  Code,  amended  by  chapter  5,  Acts  1895,  is  "that  nothing 
in  this  section  shall  be  taken  to  prevent  the  making  of  a 
preference  as  a  security  for  the  payment  of  purchase 
money  or  a  bona  fide  loan  of  money,  or  other  bona  fide 
debt  contracted  at  the  time  such  transfer  or  charge  was 
made,  or  as  security  for  one  who  at  the  time  of  such  trans- 
fer or  charg-e  becomes  an  indorser  or  surety  for  the  pay- 
ment of  money  then  borrowed."  Appellant  Lukins insists 
that  having  purchased  the  real  estate  in  good  faith  for 
full  value,  and  without  knowledge  or  suspicion,  even,  of 
the  insolvency  of  his  debtor  and  grantor,  in  addition  to 
bis  own  debts,  secured  and  unsecured,  be  paid  in  cash 
three  hundred  and  tweuty-one  dollars  and  seventy-five 
cents,  which  amount  ought  to  be  secured  to  him  as  pur- 
chase money  or  a  bona  fide  debt  contracted  at  the  time 
Buch  transfer  was  made  under  said  proviso.  It  cannot  be 
such  "purchase  money"  as  is  contemplated  in  said 
clause  that  may  be  secured  with  preference.  That  evi- 
dently means  the  purchase  money  due  from  the  insolvent 
to  his  grantor  or  vendor  as  purchaser  of  the  property  so 
transfered.  Was  it  in  any  sense  a  loan  of  money,  or  a  debt 
contracted  at  the  time  of  the  transfer,  to  bring  it  within 
the  provision  of  the  making  of  a  preference  as  security  for 
the  payment  of  a  bona  fide  loan  of  money  or  other  bona  fide 
debt  contracted  at  the  time  of  the  transfer?  There  was  ^ 
sale  by  the  insolvent  to  the  appellant,  made  in  perfect 
good  faith  on  the  part  of  the  purchaser;  and  after  applying 
the  debts  due  from  the  grantor  there  was  a  balance  of 
three  hundred  and  twenty-one  dollars  and  seventy-five 
cents,  which  was  paid  to  the  grantor  in  cash,  as  the 
residue  of  the  purchase  money  of  the  land.  It  is  not, 
contended  that  the  insolvent  could  not  sell  and  con- 
vey his  property  to  a  bona  fide  purchaser  notwithstand- 
ing" bis  insolvency.     There  is  something  of  an  effort  in  the 
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brief  of  appellees  to  show,  by  arguiog  from  circumstances, 
tbat  Lukins  knew  of  the  insolvency  of  Summerfield  when 
he  took  the  conveyance,  and  joined  with  him  in  his  fraud- 
ulent efforts  to  hinder  and  delay  his  creditors;  but  it  is 
emphatically  denied  by  Lukins,  both  in  his  answer  and  bis 
testimony,  and  there  is  nothing  contained  in  the  record  to 
overcome  it.  Lukins  lived  in  another  county  from  that  of 
Summerfield,  and  there  is  nothing  to  show  that  he  was  at 
all  familiar  with  his  affairs.  The  purpose  of  section  2, 
chapter  74,  Code,  is  to  prevent  preferences  by  an  insol- 
vent debtor  among  his  creditors,  and  it  provides  tbat: 
"Every  transfer  or  charge  made  by  an  insolvent  debtor  at- 
tempting to  prefer  any  creditor  of  such  insolvent  debtor 
or  to  secure  such  a  creditor  or  any  surety  or  endorser  for 
a  debt  to  the  exclusion  or  prejudice  of  any  other  creditor, 
shall  be  void  as  to  such  preference  or  security,  but  shall 
be  taken  to  be  for  the  benefit  of  all  creditors  of  such  debt- 
or. And  all  the  property  so  attempted  to  be  transferred 
or  charged  shall  be  applied  and  paid/rorato  upon  all  the 
debts  owed  by  such  debtor  at  the  time  such  transfer  or 
charge  is  made."  The  cash  consideration  paid  by  Lukins 
(the  three  hundred  and  twenty-one  dollars  and  seventy 
five  cents)  became  and  was  a  i^f»a^(^c  debt  due  from  Sum- 
merfield to  Lukins,  contracted  at  the  time  the  transfer 
was  made,  whenever  it  was  ascertained  that  Summerfield 
was  insolvent  before  and  at  the  time  of  the  transfer,  and 
should  be  treated  as  a  prefered  debt  under  said  section  2. 
Fifth  assignment:  That  the  court  erred  in  not  recog- 
nizing the  priority  of  appellant  Lukins'  prior  deed  of  trust 
for  six  hundred  and  thirty-eight  dollars  and  forty-five 
cents  on  the  ninety-nine-acre  tract  of  land  included  in  the 
transfer.  The  deed  from  Summerfield  to  Lukins,  being 
dated  January  11,1S97,  which  was  avoided  as  an  illegal  pre- 
ference, included  a  tract  of  ninety-nine  acres,  on  which 
Lukins  had  a  deed  of  trust,  executed  by  Summerfield, 
bearing  date  June  l(i,  18%,  securing  to  him  the  payment  of 
the  sum  of  six  hundred  and  thirty-eight  dollars  and  forty- 
five  cents  with  interest  from  May  3,  1896,  which  was  duly 
acknowledged  and  recorded,  the  amount  of  which,  together 
with  two  other  notvs  made  to  Lukins  by  Summerfield,  and 
the  three  hundred  and  twenty-one  dollars  and  seventy-five 
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cents  in  cash,  luade  one  thousand  nine  hundred  and  seven- 
ty-two dollars,  the  amount  of  the  consideration  paid  by 
Lukins  for  the  transfer.  No  question  has  been  raised  in 
the  cause  as  to  the  validity  of  the  deed  of  trust,  or  the 
two  other  notes  which  entered  into  and  made  part  of  the 
consideration.  It  is  contended  by  appellee  that  when 
Lukins  accepted  the  transfer  "be  gave  up  by  his  purchase 
his  specific  lien,  and  received  his  pay  in  land,  and  surren- 
dered the  lien,  and  took  his  chances  with  other  credit- 
tors  of  Snmmerfield  to  be  paid^ro  rato,  if  the  other  credit- 
tors,  or  any  of  tbem  should  complain  in  a  court  of  equity 
within  the  short  time  allowed  by  the  statute,"  and  insist 
that  he  has  no  other  rights  than  to  come  in  with  other 
creditors  of  Summerfield,  and  have  his  debts  existing  at 
the  time  of  the  purchase  paid^ro  rata  with  the  other  cred- 
itors. In  Avery  v.  HacMey,  20  Wall.  407,  (22  L.  Ed.  385,) 
it  is  held  that  a  "  valid  lien  is  not  devested  by  the  mere 
fact  of  the  holder  of  it  subsequently  taking  a  transfer  of 
the  equity  of  ledemptioo  made  to  him  with  a  view  of  giving 
to  him  a  preference,  and  in  violation  of  the  bankrupt  act." 
See,  also,  >:<M50M  V. /P//.^,  41  W.  Va.  140,  (23  S.  E.  698). 
Sixth  assignment  is  by  A.  J.  Bennett,— that  it  was  error 
to  invalidate,  as  an  illegal  preference,  the  assignment  from 
A.  H.  SummerSeld  to  faim  of  an  order  for  five  hundred  and 
eighty-five  dollars  and  sixty-eight  cents  on  William  Whit- 
mer  &  Sons,  in  part  payment  of  a  bona  fide  debt  then  due 
from  Summerfield  to  Bennett,  which  order  was  for  money 
due  from  William  Whitmer  &  Sons  to  Summerfield  for 
lumber  sold  tbem;  that  said  Bennett  acted  in  good  faith, 
without  knowledge  of  any  insolvency  on  the  part  of  Sum- 
merfield, and  wholly  without  intent  to  hinder,  delay,  or 
defraud  any  creditor  of  said  Summerfield.  Defendant  Sum- 
merfield was  indebted  to  Bennett  in  the  sum  of  nine  hun- 
dred and  eighty-nine  dollars  and  sixty-eight  cents.  This 
amount  was  paid  to  Bennett  by  the  said  order  on  Whitmer 
&  Sons,  and  the  transfer  of  stock  and  other  personal  prop- 
erty aggregating  said  amount  of  nine  hundred  and  eighty- 
nine  dollars  and  sixty-eight  cents.  The  court  set  aside 
the  preference  given  to  Bennett  as  illegal,  as  to  his  whole 
claim,  and  placed  the  same  on  a  footing  with  all  simple- 
contract  creditors,  to  be  paid  pro  rata  and  decreed  against 
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Bennett,  to  be  paid  to  all  the  creditors  the  said  sum 
of  nine  hundred  and  ei(fbty-nine  dollars  and  sixty-eight 
cents,  notwithstanding  the  last  provision  of  section 
2,  chapter  74,  Code,  as  amended  by  the  Acts  of 
1895,  which  reads:  "Provided,  further,  that  nothing  in 
this  section  contained  shall  be  taken  to  effect  any 
transfer  of  bonds,  notes,  slocks,  securities  or  other 
evidences  of  debt  in  payment  of  or  as  collateral  security 
for  the  payment  of  a  AoMij^rf^  debt  or  to  secure  any  en- 
dorser or  surety,  whether  such  transfer  is  made  at  the 
time  such  debt  is  contracted  or  endorsi:;meDts  made,  or 
for  the  payment  or  security  of  a  pre-existing  debt."  The 
bona^des  of  the  claim  of  Bennett  is  not  questioned  in  the 
cause.*  It  is  claimed  by  the  appellee  that  the  order  given 
by  Summerfield  to  Bennett  was  not  such  a  transfer  of  notes, 
bonds,  stocks,  securities,  or  other  evidehces  of  debt  in 
payment  of,  or  as  collateral  security  'or  the  payment  of, 
a  bona  fide  debt,  as  is  protected  by  said  provision.  The 
form  of  the  order  is  not  given  in  this  case,  but  the  pre- 
sumption is  that  it  was  an  order  in  writing  for  the  pay- 
ment of  the  amount  of  money  mentioned  in  the  order.  It 
is  reported  by  Commissioner  Baker,  and  referred  to  as 
"one  order  on  Whitmer  &  Sons,  five  hundred  and  eighty- 
five  dollars  and  sixty-eight  cents;"  and  Summerfield,  in  his 
answer,  says  "that  his  sale  of  the  personal  property  men- 
tioned to  A.  .J.  Bennett,  and  the  assignment  of  the  order 
of  five  hundred  and  eighty-five  dollars  and  sixty-eight 
cents  to  Wm.  Whitmer  &  Sons,  vras  made  in  good  faith, 
and  for  valuable  consideration,  to-wit,  the  payment  of  the 
sum  of  nine  hundred  and  eighty-nine  dollars  and  sixty- 
eight  cents  in  the  aggregate,  which  respondent  then  justly 
owed  said  Bennett,"  etc.;  and  Bcni^ett,  in  his  answer,  says: 
"In  payment  in  full  of  which  amount  (nine  hundred  and 
eighty-nine  dollars  and  sixt^'-eight  cents)  the  said  A.  J. 
Bennett  received  from  said  A.  H.  Summerfield  as  follows: 
Order  on  William  Whitmer  &  Sons  for  five  hundred  and 
eighty-five  dollars  and  sixty-eight  cents;  one  lot  of  about 
fifty  thousand  feet  of  mostly  mill  culls  and  cull  white-oak 
boards,"  etc.  17  Am.  &  Eng,  Enc,  Law,  224,  defines  an 
order  as  "a  brief  note,  resembling  a  single  bill  of  ex- 
change, requesting  the  payment  of  money  or  the  delivery 
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of  personalty  to  the  bearer  of  the  note.  *  *  *  There  is 
a  prima  facie  presumption  that  there  was  a  valuable  con- 
sideration for  drawing  an  order."  And  it  is  there  further 
said  that  "an  order  drawn  upon  sufficient  consideration 
caooot  be  revoked,  whether  accepted  or  not,"  and  in  the 
absence  of  an  acceptance  is  such  an  evidence  of  debt  that 
an  action  will  lie  thereon  against  the  drawer,  and  after  ac- 
ceptance by  the  drawee  an  action  will  lie  againi^t  him. 
Ckild^.  Moore,  6  N.  H.  ZZ\Jollifs.  Higsiins,  6  Munf.  3; 
Curie  \ .  Beers,  Z  J.  J.  Marsh,  170.  An  account  is  assip^n- 
able,  and  under  section  14,  chapter  99,  Code,  the  a!:>signee 
can  maintaia  any  action  tbereon  in  his  own  name,  without 
the  addition  of  "Assignee,"  which  the  original  payee  might 
have  brought.  It  was  evidently  the  purpose  of  the  law- 
makers to  permit  the  transfer  and  assignment  of  debts  or 
indebtedness  in  any  shape  that  it  could  be  assigned  in  pay- 
ment of,  or  as  collateral  security  for  the  payment  of,  a 
bona  fide,  debt,  etc.  The  evidence  is  that  the  order  made 
by  Summerfield  on  William  Whitmer  &  Sons  was  taken, 
together  with  the  other  property  transferred  at  the  same 
time,  in  full  payment  of  Summertield'H  indebtedness  to 
Bennett.  An  assignment  of  an  account  or  an  order  to  oue 
who  owes  the  account,  to  pay  the  amount  due  to  the 
drawer,  or  any  specific  part  of  it,  to  the  payee  in  the  order, 
is  such  a  transfer  of  an  evidence  of  debt  as  will  be  pro- 
tected by  the  last  proviso  in  section  2,  chapter  74,  Code. 
Seventh:  Appellants  "join  in  assigning- as  error  the  de- 
cree of  February  1,  1898,  in  that  it  sets  aside  a  sale  made 
by  Summerfleld  to  J.  W.  Heltzel,  and  the  resale  of  the  prop- 
erty conveyed,  at  a  less  price,  and  at  the  cost  of  the  insol- 
vent estate,  although  Heltzel  fully  admits  that  be  knew  of 
the  insolvency  of  Summerfield  at  the  time  of  the  purchase. 
Sales  made  by  Summerfield  to  others  who  were  innocent 
purchasers  were,  on  tbe  other  band,  confirmed  to  tbem 
against  their  protest."  The  bill  of  plaintiff  prayed  for  the 
setting  aside  of  the  deed  to  Heltzel,  and  that  the  property 
be  sold,  and  the  proceeds  applied  to  the  several  creditors 
of  tbe  defendant  A.  H.  Summerfield /to  ra/a.  Defendant 
Heltzel  failed  to  answer  or  put  in  an  appearance.  The  bill 
was  taken  for  confessed  as  to  him,  and  on  tbe  1st  day  of 
February  tbe  decree  was  rendered  setting  aside  the  sale 
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to  U!eltzel,  and  the  deed  conveying  to  him  the  one  hundred 
and  fourteen  acres  and  the  one-sixth  of  three  hundred  and 
twenty-five  acres  of  land,  and  providing  for  the  sale 
of  said  land  for  the  benefit  of  all  the  creditors.  It 
is  true,  it  sold  at  the  sale  under  the  decree  for  less 
than  the  price  for  which  Summerfield  had  sold  it  to 
Heltzel.  But  the  creditors  having  stood  by  and  per- 
mitted the  decree  to  be  entered  by  default,  and  then 
continued  to  stand  by  and  permit  it  to  be  sold  for  about 
one-half  the  price  Heltzel  was  to  pay  for  it,  without  taking- 
any  steps  to  prevent  it,  it  seems  to  me  they  are  hardly  in 
position  to  complain  of  the  error  of  the  court.  True,  ap- 
pellants Lukins  and  Bennett  did,  together  with  defendant 
Kerens,  at  the  May  term.  1898,  of  the  court,  file  an  excep- 
tion to  the  report  of  Commissioner  Baker,  filed  at  the  same 
term,  because  the  reports  uf  said  commissioner  failed  to 
charge  said  Heltzel  with  the  specific  execution  of  his  con- 
tract in  the  purchase  of  the  one  hundred  and  fourteen 
acres  and  the  one-sixth  of  three  hundred  and  twenty-five 
acres  of  land.  The  reports  seem  to  be  responsive  to  the 
decrees  referring  the  cause  to  him.  He  reports  the  fact 
of  the  said  sale  of  the  land  to  Heltzel,  but  it  nowhere  ap- 
pears that  he  was  required  by  any  party  in  interest  to 
make  any  specific  report  in  regard  to  it,  no  question  hav- 
ing been  raised  before  him.  The  sale  to  Heltzel  was  set 
aside  and  a  decree  for  a  resale  rendered  on  February  1st, 
1898,  and  the  judicial  sale  was  begun  on  the  2d  day  of  May, 
—the  day  fixed  in  the  advertisement, — and  for  want  of 
bidders  was  adjourned  to  May  6th,  when  it  was  sold  at 
public  auction,  and  the  sale  confirmed  at  the  same  term. 
No  objection  was  made  to  the  sale  or  its  confirmation.  But 
the  exception  to  the  report  of  Commissioner  Baker  was  in- 
dorsed some  time  during  that  term  in  May, — exact  date 
not  given.  The  creditors  had  the  benefit  of  a  public  sale 
of  the  property  to  apply  to  their  debts,  and  it  could  not 
be  known  very  well  until  the  sale  was  made  whether  it  was 
better  for  the  creditors  to  set  aside  tbe  sale  to  Heltzel  and 
resell  the  property,  or  to  have  held  the  sale  to  Heltzel  valid. 
For  the  reasons  herein  stated,  the  decree  of  February 
1st,  1898,  in  so  far  as  it  overrules  the  demurrer  to  plain- 
tiff's bill,  and  decides  the  defendant  A.  Summerfield  to  be 
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iasolvent  as  early  as  the  first  of  January,  1897,  and  sets 
aside  the  sale  to  Heltzel,  and  confirms  the  sales  to  Kerens 
and  Bennett,  and  decrees  the  sale  of  the  one  hundred  and 
fourteen  acres  and  one-sixth  undivided  interest  in  the 
three  hundred  and  twenty-five-acre  tract,  and  the  decree 
of  May  7th  in  so  far  as  it  confirms  the  sale  of  the  one  hun- 
dred and  fourteen  acres  and  the  one-sixth  of  the  three  hun- 
dred and  twenty-five  acres  to  J.  M.  Harper,  are  confirmed, 
and  in  all  other  respects  the  same  are  reversed  and  set 
aside;  and  the  decree  of  May  14th,  1898,  is  reversed  and 
set  aside,  and  the  cause  remanded  for  further  proceedings 
to  be  had  therein. 

Modified. 


CHARLESTON. 

Moore  et  ah  v.  Jennings  et  al. 

Submitted  June  17,  1899.— Decided  November  28,  1899. 

I.    Extracting  Qw—Irr^ara(i'.e  Injur/)— Equitu  Injunction. 

Ihe  unlawful  extraction  of  oil  or  gas  from  land,  they  be- 
ing part  of  tli«  land,  ia  an  act  of  irreparable  injury,  and 
ei|iiilv  will  enjoin  it.     (p.  131). 

I.    PAKTiES—Jicversal. 

Where  proper  parties  are  not  properly  before  the  court, 
Ihe  lieiree  will  be  reversed,  and  the  cause  remanded  for 
fi'i-lher  proceedings,     (p.  IS'J). 

i.    Lessors  and  Lesseks— Oumcrs  Necesmry  Piirlies. 

When  the  lessors  and  lessees  of  one  tract  of  land  brin^ 
their  suit  against  the  leasees  of  an  adjoining-  tract,  to  enjoin 
them  Irom  trespassing  upon  the  plaintiff's  premises,  and 
from  conlinuinff  to  drill  a  well  for  oil  and  gas  which  de- 
fendants had  commented,  as  plaintiffs  claim,  on  their  prem- 
itie^,  and  praying  m  their  bill  that  the  boundary  line  betweea 
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the  irapts  claimcrl  by  the  parlies  respeclively  b*  ascertained, 
fixed,  and  determined;  that  plaintiffs  be  decreed  to  be  the 
ownei-^i  of  tlic  lam'  on  which  said  well  bad  been  located  by 
the  clefendnnls,  mid  of  all  the  oil  and  f;aK  which  could  or 
mifrnt  be  ol>taine(l  tbroiiRli  Maid  well;  that  the  defendants  be 
decreed  to  have  uo  estate,  rifi-ht.  title,  or  intereRt  whatsoever 
of,  in  or  to  said  land,  or  said  oil  or  gaa,  nor  any  riRht  whatso- 
ever 1o  the  pussrssioii  of  said  land  or  Raid  well, — held,  in  sucli 
case,  all  the  owners  of  the  fee  of  both  Iraeis  are  necessary 
)>ariioLi  (o  the  snit,  to  enable  the  court  to  settle  the  rifthls  of 
all  parlies  interested  or  affected  by  the  subject-matter  in 
controversy,     (pp.  188-191). 

Appeal  from  circuit  Court,  Tyler  County, 
Bill  by  E.  H.  Jennings  and  others  against  Cliot   Moore 
and  others.     Judgment  for  plaintiffs,  and  defendants  ap- 
peal. 

/Reversed. 

Charles  T.  Caldwell,  Okey  Johnson,  and  McDougle 
&  Johnson,  for  appellants. 

W.  P.  HuBBAKD  and  Well  &  Thorg,  for  appellees. 

McWhorticr,  Judge. 

On  the  the  1st  day  of  April,  1897,  E..  H.  Jennings,  J. 
G.  Jennings,  K,  M.  Jennings,  H.  W.  Richardson,  S.  C. 
Wells,  D.  H.  Cox,  Sarah  Tustin,  Minerva  Tustin,  Mary  J. 
Woodburn,  Noah  Woodburn,  Samantha  Tustin,  and  Sarah 
Tustin,  guardian  of  Emma  Tustin,  John  Tustin,  and  Sarah 
Tustin,  filed  in  the  clerk's  office  of  the  circuit  court  of  Ty- 
ler County,  against  Clint  Moore,  Henry  Kauch,  L.  M.  Gor- 
ham,  J.  F.  Hall,  and  C.  Hall,  defendants,  their  bill  in  chan- 
cery, with  an  order  of  injunction  indorsed  thereon  by  Hon. 
H.  C.  Hervcy,  judge  of  the  First  circuit,  according  to  the 
prayer  of  the  bill.  The  bill  alleges  that  the  plaintiffs  the 
Tustins  and  Woodburns  are  the  owners  in  fee  of  a  tract  of 
one  hundred  and  two  acres,  more  or  less,  of  land  described 
in  the  bill,  situate  in  Fillsworth  district,  Tyler  County; 
that  they  were  in  full,  peaceable,  and  lawful  possession 
thereof;  that  on  the  1st  day  of  March,  18%,  a  legal  and 
valid  lease  for  oil  and  gas  was  executed  bv  the  said  Sarah 
Tustin  in  her  own  right,  Minerva  Tustin,  Mary  J.  Wood- 
burn,  Noah  Woodburn,  Samantha  Tustin,  and  Sarah  Tus- 
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tin  as  gruardian  of  Emma,  John,  and  Sarab  Tustin,  to  plain- 
tiffs H.  W.  Richardson  and  S.  C.  Wells,  wbo  subsequently 
by  deed  conveyed  tbe  full  equal  and  undivided  one-half  in- 
terest in  said  lease  to  D.  H.  Cox,  which  lease  is  exhibited 
with  the  bill;  that  said  Richardson,  Cox,  and  Wells  entered 
into  an  agfreement  with  plaintiffs  E.  H.,  J,  G.  and  R  .M. 
Jennings  whereby  it  was  agreed  that  in  consideration  of 
one  undivided  one-half  interest  in  said  lease  said  Jennings 
would  drill  an  oil  or  gas  well  upon  said  tract  of  land;  that 
in  pursuance  of  said  agreement  they  located  and  drilled  a 
well  upon  said  premises,  "which  produced  oil  in  paying 
quantities,  and  made  the  premises  and  adjoining  property 
very  valuable  for  oil  or  gas  purposes;"  that  adjoining  said 
tract  belonging  to  the  Tustin  heirs  is  anotner  tract  of  two 
acres,  more  or  Wss,  known  as  tbe  "Arnett  Lot,"  part  of  a 
tract  or  parcel  known  as  the  "J.  S.  Haught  Tract,"  con- 
taining thirteen  and  one-half  acres;  tbat  defendants  Clint 
Moore,  Henry  Rauch,  and  L.  M.  Gorham  held  what  pur- 
ported to  be  a  lease  for  oil  and  gas  upon  the  said  Arnett 
tract  of  two  acres;  that  by  virtue  of  said  lease  they  entered 
upon  and  proceeded  to  develop  said  two-acre  lot  for  oil 
and  gas  purposes,  and  made  the  location  at  which  said  well 
for  oil  and  gas  sbould  be  bored;  tbat,  while  said  location 
was  pretended  to  be  upon  said  two-acre  tract,  in  truth  and 
in  fact  it  was  upon  said  Tustin  tract,  and  not  upon  the  Ar- 
nett lot  of  two  acres;  that  in  making  said  location  defend- 
ants were  trespassing  upon  the  premises  owned  and  con- 
trolled by,  and  upon  the  rights  and  privileges  of,  plaintiffs 
that  defendants  shortly  after  making  the  location  afore- 
siad  were  notified  that  they  had  located  said  well  upon  the 
tract  or  parcel  of  land  owned  and  controlled  by  plaintiffs, 
and  that  defendants  were  trespassing  thereon,  yet  not- 
withstanding said  notice  said  defendants,  contrary  to  law, 
and  in  violation  of  the  rights  of  plaintiffs,  proceeded  to 
erect  tbe  necessary  wood  rig,  a  large  portion  of  which  is 
situated  onthe  lands  of  plaintiffs, and  to  drill  at  said  loca- 
tion and  upon  plaintiffs'  land  a  well  for  oil  and  gas;  that 
frequently  during  the  progress  of  said  drilling  additional 
notices  Were  given  to  defendants  that  they  were  drilling 
said  well  upon  said  Tustin  farm,  and  upon  the  premises 
owned  and  controlled  by  plaintiffs,  but  that  notwitbstand- 
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ing  such  repeated  notices  defendants  cbn tinned  to  prose- 
cute the  drilling  of  said  %vell;  that  said  well  is  located  and 
drilled  by  defendants  upon  the  premises  of  plaintiffs 
without  legal  right  and  authority,  and  without  the  con- 
sent of  plaintiffs,  and  if  the  drilling  of  said  well  should 
be  completed  it  would  be  of  great  and  irreparable  damage 
to  plaintiffs;  that  defendants  had  been  advised  by  their  ovm 
surveyor,  and  bad  admitted,  that  said  well  was  on  the  land 
and  premises  of  plaintiffs.  It  further  alleged  that  if 
the  well  should  be  completed,  and  prove  to  be  productive 
of  oil  or  gas,  plaintiffs  would  be  unable  to  operate  it, 
although  on  their  premises,  for  the  reason  that  it  was 
located  so  near  the  boundary  of  their  premises  that  they 
would  be  unable  to  erect  the  necessary  wood  rig  with 
which  to  further  operate  the  well,  and  that  the  loss  and 
damage  would  be  irreparable  and  almost  incalculable;  and 
alleged  the  insolvency  ot  defendants,  and  that  plaintiffs 
were  without  adequate  remedy  at  law;  and  prayed  that  de- 
fendants, their  agents  and  employes,  might  bie  enjoined 
and  restrained  from  trespassing  upon  their  said  premises, 
from  drilling  said  well  any  deeper,  and  from  completing 
the  same,  and  from  doing  and  performing  any  work  or 
labor  of  any  kind  whatever  thereon,  or  entering  thereon 
for  any  purpose,  and  for  general  relief.  On  the  31st  day 
of  March,  1897,  an  injunction  was  granted  as  prayed  for 
in  the  bill,  to  take  effect  on  bond  being  given  in  the 
penalty  of  two  thousand  dollars.  On  the  8th  day  of  May, 
1897,  defendants  Clint  Moore,  Henry  Rauch,  L.  M.  Got- 
ham, J.  F.  Hall,  and  C.  Hall  filed  their  demurrer  to  plain- 
tiff's bill,  alleging,  for  grounds  of  demurrer,  that  it  was 
not  sufficient  in  law,  and  that  iateressted  and  proper  per- 
sons, as  shown  by  the  bill,  bad  not  been  made  parties  to 
the  suit  or  bill,  and  for  other  reasons  appearing  on  the 
face  of  the  bill,  but  not  stated.  On  the^— of  May,  1897, 
plaintiffs  filed  an  amendment  to  their  bill,  sworn  to  on  the 
18th  of  May,  1897,  making  Kora  Queen  a  party  thereto, 
and  adding  prayer  to  their  bill  as  follows:  "And  your 
orators  further  pray  that  the  said  Clint  Moore,  Henry 
Rauch,  L.  M.  Gorham.  Kora  Queen,  J.  F.  Hall,  and  C.  Hall 
be  made  parties  defendant  to  this  bill  of  complaint,  and 
for  process  to  issue  ,and  that  the  boundary  line   between 
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the  said  Tustin  farm  and  Arnett  lot  be  ascertained,  fixed, 
and  determined;  that  your  orators  be  decreed  to  be  the 
owners  of  the  land  upon  which  said  well  has  been  located 
by  the  defendants  as  herein  above  set  forth,  and  of  all  the 
oil  and  gas  which  can  or  may  be  obtained  through  said 
well;  that  the  defendants  be  decreed  to  have  no  estate, 
right,  title,  or  interest  whatsoever  of,  in,  or  to  said  land 
or  said  oil  or  gas,  nor  any  right  whatsoever  to  the  posses- 
sion of  said  land  or  said  well;  and  that  the  defendants  and 
their  agents  and  employes  be  enjoined,  inhibited,  and  re- 
strained from  trespassing  upon  said  land  of  your  orators, 
from  entering  thereon  for  any  purpose  whatsoever,  from 
obtaining  or  taking  any  oil  or  gas  from,  out  of,  or  through 
said  well,  and  from  selling  or  disposing  of  any  oil  hereto- 
fore obtained  by  them'  oiitofsaid  well,  and  from  setting 
up  any  claim,  right,  or  title  of,  in,  or  to  said  land  or  said 
well,  or  the  oil  or  gas  heretofore  obtained  or  which  may 
hereafter  be  obtained  therefrom;  and  for  such  other  and 
farther  relief  as  their  case  may  require,  and  as  to  a  court 
of  equity  may  seem  just  and  right."  On  the  19th  of  May, 
1897,  defendant  L.  M.  Gorham  filed  his  demurrer  to  plain- 
tiffs' bill,  as  being  not  sufficient  in  law,  and  not  entitling 
plaintiffs  to  the  relief  prayed  for,  nor  to  any  relief,  and  for 
other  reasons  appearing  on  the  lace  of  the  bill.  Also,  on 
the  same  day,  defendants  J.  P.  and  C.  Hall  filed  their  joint 
demurrer  for  th<>  same  reason,  and  because  sufficient  and 
proper  persons  interested  in  the  subject-matter  of  the 
suit  had  not  been  made  parties.  On  the  19th  of  May,  1897, 
defendants  Clint  Moore  and  Henry  Rauch,  not  waiving 
their  demurrer,  filed  their  joint  answer.  On  the  same 
day  the  defendant  L.  M.  Gorham,  without  waiving  bis  de- 
murrer, filed  his  answer.  And  on  the  same  day  the  de- 
fendants J.  F.  Hall  and  C.  Hall,  not  waiving  their  demur- 
rer, filed  their  joint  answer. 

The  following  stipulation  was  filed  on  the  21st  day  of 
May,  1897:  "And  now,  May  21st,  1897,  it  is  agreed  by  and 
between  the  solicitors  for  the  complainant  and  defendants: 
That  the  affidavits  filed  by  each  party  be  considered  and 
treated  as  depositions,  the  same  as  if  said  witnesses  had 
so  testified  under  rule  to  take  deposition  regularly,  and 
that  this  hearing  upon  the  motion  to  dissolve  the  injunc- 
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tion  shall  be  a  final  bearing,  and  tbe  court  shall  at  the  next 
term  enter  its  final  decree  upon  the  prayers  of  tbe  bill  in 
accordance  with  the  evidence  presented.  If  tbe  court 
shall  be  of  tbe  opinion  that  the  injunction  should  be  dis- 
solved, tbe  order  of  dissolution  may  be  entered  at  any 
time'.  And  that  the  demurrers  of  defendants  and  their 
answers  shall  be  taken  and  considered  as  tbougb  iiled  at 
rules  regularly,  and  this  case  beard  as  if  the  cause  had 
been  regularly  set  for  bearing.  P.  A.  Sbanor  and  Leo. 
Well,  solicitors  for  Pi'ffa.  R.  L.  Gregory  and  C.  T.  Cald- 
well, Solicitors  for  Def'ts."  And  the  cause  was  beardon 
that  day,  and  the  court  took  time  to  consider  tbe  same,  and 
on  the  5th  day  of  July,  entered  its  final  decree,  overrul- 
ing the  demurrers  and  tbe  motion  to  dissolve  tbe  injunc- 
tion, and  perpetuating  tbe  same,  overruling  defendants* 
objection  to  the  filing  of  tbe  amendment  to  the  hill  of  com- 
plainants, and  decreeing  that  the  plaintiffs  E.  H.  Jennings, 
J.  G.  Jennings,  R.  M.  Jennings,  H.  W.  Richardson,  8.  C. 
Wells,  and  D.  H.  Cox  were  tbe  owners  of  tbe  lease  hold  on 
which  said  well  was  located,  and  were  entitled  to  all  the 
oil  or  gas  which  bad  been,  could  be,  or  might  be,  obtained 
through  said  well,  and  that  the  defendants  have  no  estate, 
right,  title,  or  interest  whatsoever  of,  in,  or  to  said  well,  or 
said  oil  or  gas,  nor  any  right  or  title  to  tbe  possession  of 
said  well  or  oil  or  gas,  and  that  said  defendants  should 
forthwith  deliver  the  same  to  the  said  parties  entitled 
thereto,  and  that  said  defendants  pay  the  costs.  On  the 
13th  day  of  July,  1896,  defendants  moved  the  court  to  set 
aside  the  said  decree  "for  the  reasons:  *  *  *  Errors  ap- 
pearing on  tbe  face  of  said  decree,  in  overruling  objection 
to  amended  bill  filed,  and  because  said  decree  is  contrary 
to  tbe  law  and  equity  in  the  case," — which  motion  the 
court  overruled,  and  to  which  ruling  defendants  excepted. 
From  which  decree  defendants  were  granted  an  appeal  to 
this  court,  and,  among  others,  assigned  tbe  following; 
errors:  "First.  Tbe  court  erred  in  overruling  the  de- 
murrers to  the  bill  of  complaint.  (1)  Because  Emma, 
John,  and  Sarah  Tustin,  infants  ,were  nt>t  made  parties  to 
tbe  bill;  and,  further,  because  there  is  nothing  in  the  bill 
showing  who  they  are  infants  of.  (2)  A  suit  by  a  guardi- 
an is  invalid.     (3)  A  suit  by  an  infant  can  only  be  brought 
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in  the  name  of  the  next  friend.  (4)  The  court  erred  in  not 
sustaining  the  demurrer  to  said  bill  for  want  of  necessary 
parties  defendant  thereto,  to-wit,  Charles  Arnett  and  wife, 
{grantors  of  the  defendant,  grantees  named  in  the  bill.  (5) 
The  court  erred  in  not  sustaining  the  demurrer  to  the  bill 
because  the  bill  fails  to  make  defendant's  lease  an  exhibit, 
and  because  it  does  not  disclose  who  the  owner  of  the  Ar- 
nett lot  is.  (6)  The  court  erred  in  not  sustaining  the  de- 
murrer tothe  bill  because  of  the  variance  between  the  al- 
legations in  the  bill  and  Exhibit  A  filed  therewith.  (7) 
The  court  erred  in  not  sustaining  the  demurrer  to  the  bill 
and  dismissing  the  same  on  the  ground  that  the  plaintiffs 
had  an  adequate  remedy  at  law.  (8)  The  court  erred  in 
not  sustaining  the  demurrer  because  it  is  not  shown  in  the 
bill  in  what  way  or  manner  the  Tustins  became  owners  of 
any  lands,  and  because  there  is  no  allegation  in  the  bill 
showing  what  interest,  if  any,  plaintiffs  Woodburn  had 
therein." 

Appellees  insist  that  appellants  are  not  prejudiced  by 
the  overruling  of  the  demurrer,  and  therefore  cannot  com- 
plain, and  cite  Clark  v.  Johnson,  15  W.  Va.  804,  where  it  is 
held:  "It  is  not  sufficient,  to  reverse  a  decree,  that  there 
is  error  in  it.  The  error  must  be  prejudicial  to  the  appel- 
lant, or  it  will  not  be  reversed  on  his  application."  Also, 
Handy  v.  Scolt,  26  W.  Va.  710,  where  it  is  held  that  "an  ap- 
pellate court  will  not  reverse  a  decree  at  the  instance  of  a 
party  not  prejudiced  by  it,"  and  contend  that  appellants 
could  not  possibly  be  prejudiced  by  the  absence  of  Arnett, 
the  lessor  of  appellants,  and  the  infant  Tustins,  who  were 
represented  by  plaintifF  Sarah  Tustin,  their  guardian,  and 
also  claiming  that  no  one  can  demur  for  defect  of  parties  to 
an  action,  unless  bis  own  interest  requires  that  the  defect 
should  be  cured,  and  cite  Ncwbouldv.  Warrin,  14  Abb. 
Prac.  80,  and  Ilillman  y.  IlUlman,  14  How.  Prac.  456, 
where  it  is  held  that  it  is  only  where  the^  defendant  has  an 
interest  himself  in  another  being  made  a  defendant  that 
he  can  demur  for  want  of  parties,  and  It  must  appear  that 
his  interest  requires  that  such  other  parties  should  be 
made  defendants  before  he  can  demur.  I  confess  that 
when  I  first  wrote  this  case  I  failed  to  see  what  interest  the 
appellants  could  have  in  Arnett  being  a  party  to  the  bill, 
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and  could  not  see  that  they  could  possibly  be  interested  in 
having  the  infant  Tustins  as  plaintiffs;  but  when  we  re- 
flect that  Arnett  is  the  lessor  of  appellants,  they  bold  un- 
der bitii,  and  are  liable  to  him  for  rents  and  royalties,  he  is 
directly  interested  with  them,— he  in  the  fee,  and  they  in 
the  leasehold,  -he  is  a  necessary  party,  that  he  may  not 
only  defend  his  own  interests,  but  defend  the  title  under 
which  they  (his  lessees)  hold.  Although  Arnett  was  used 
as  a  witness  in  the  case,  not  being  a  party  to  the  suit,  be 
would  not  be  bound  by  any  decree  that  might  be  entered; 
and  the  matters  involved  would  not  be  settled  fully  by  a 
decree  affecting  his  rights,  and'none  could  be  rendered 
adversely  to  the  defendants  without  affecting  his  interests 
prejudicially.  In  Gregory  y. Stetson,  133  U.  S.  579,  10  Sup. 
Ct.  422,  33  L.  Ed.  792,  it  is  held,  "A  circuit  court  can  make 
no  decree  in  a  suit  in  the  absence  of  a  party  whose  rights 
must  necessarily  be  affected  thereby."  As  to  the  infant 
Tustins,  under  the  original  bill  I  should  not  consider  them 
necessary  parties.  But  plaintiffs  filed  an  amendment  to 
their  bill  which  materially  changed  the  whole  purpose  of 
the  suit.  They  ask  permission  to  amend  their  bill  by  mak- 
ing Kora  Queen  a  party  defendant  thereto,  which  is  done, 
without,  however,  making  an  allegation  against  him,  or 
stating  in  their  said  amendment  or  bill  any  reason  for  so 
making  said  Queen  a  party,  or  showing  in  any  way  that  he 
had  any  interest  in  the  matter  in  controversy,  either  di- 
rectly or  indirectly;  and  they  add  to  their  bill  a  prayer  as 
hereinbefore  set  out.  This  prayer  goes  much  further  than 
that  in  the  original  bill,  which  was  simply  to  prevent  a  tres- 
pass, while  the  amendment  involves  the  title  to  the  real 
estate  of  the  infants,  as  well  as  all  the  parties  to  the  suit, 
and  others  not  parties,  as  it  seeks  to  ascertain,  fix,  and  de- 
termine the  boundary  line  between  the  Tustin  farm  and 
the  Arnett  lot,  and  prays  that  plaintiffs  be  decreed  to  be 
the  owners  of  the  land  upon  which  said  well  had  been  lo- 
cated by  the  defendants,  and  of  all  the  oil  and  gas  from 
said  well,  and  that  the  defendants  be  decreed  to  have  oo 
estate,  right,  title,  or  interest  in  said  land  or  well,  nor  any 
right  to  the  possession  of  either.  To  accomplish  this  an 
action  at  law  would  be  the  proper  legal  remedy,  but  equity, 
havingtaken  jurisdiction,  will  goon  to  do  complete  justice, 

L:,j,l...dbyClOO^IC 


W.Va.]  Moobe  v.  Jennings.  189 

though  in  so  doing  it  have  to  try  title,  and  administer  rem- 
edies which  properly  belong  to  courts  of  law.  7'ates  v. 
StttarCs  Adm'r,  39  W.  Va.  124,  (19  S.  E.  423);  Betlmati  v. 
Harness,  42  W.  Va.  433,  (26  S.  E.  271),  36  L.  E.  A.  56b. 
In  Burlew  v.  Qtiarrier,  16  W.  Va.  108,  it  is  held  that:  "All 
persons  materially  interested  in  the  subject  of  the  contro- 
versy ought  to  be  made  parties  in  equity,  and,  if  they  are 
not,  the  defect  may  be  taben  advantage  of  either  by  de- 
murrer or  by  the  court  at  the  hearing.  It  is  not  neces- 
sary, although  more  regular,  that  want  of  parties  should 
be  made  either  by  plea,  answer,  or  demurrer.  On  the  con- 
trary, if  it  appear  on  the  face  of  the  record  that  proper  par- 
ties are  wanting,  the  decree  will  be  reversed,  unless  the 
objection  was  expressly  relinquished  in  the  court  below." 
Skeppard's  ExVw  Starke,  %  Munf.  29;  Chrk  \.  Long,  4 
Rand.  451;  Armeti/roHfs  Ex'rs  v.  Cibbons,  25  Gratt.  371; 
McArthur  v.  Scott,  113  U.  S.  340,  5  Sup.  Ct.  652,  28  L.  Ed. 
1015;  Hagan  v.  Wardens,  3  Gratt.  315;  Hitchcox  v.  Hitch- 
cox,  39  W.  Va.  607,  (20S.  E.  595);  Doiiahnev.  Fackler,  21 
W.  Va.  125.  In  Crkkard  v.  Crouch's.  Admr'sAX  W.  Va.  503, 
(23  S.  E.  727) ,  it  is  held,  "When  proper  parties  are  not 
properly  before  the  court,  the  decree  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings."  Turk  v. 
Skiles,  38  W.  Va.  404,  (18  S.  E.  561).  Whether  the  infant 
Tustins  were  necessary  parties  or  not,  under  the  frame 
of  the  original  bill  and  its  prayer,  their  interest  in  the 
oil  and  gas  in  the  land  being  all  that  was  involved  in  the 
suit,  and  that  havmg  by  the  decree  of  the  circuit  court  been 
placed  in  the  hands  of  their  guardian,  either  to  receive  in 
kind  or  collect  the  purchase  money,  they  became  necessary 
parties  in  the  proceeding  to  fix  the  boundary  line  between 
the  land  in  which  they  are  part  owners  and  the  Arnett  lot. 
Aod  Arnett  is  also  a  necessary  party  to  the  proceeding, 
being  the  owner  of  the  fee  in  the  Arnett  lot.  This  being 
true,  no  proper  decree  could  be  rendered  in  the  cause  in 
the  absence  of  such  parties.  In  California  v.  Southern  Pac. 
Co.,.  157  U.  S.  229,  15  Sup.  Ct.  591,  39  L.  Ed.  683,  it  is  held 
that  "when  an  original  cause  is  pending  in  this  court,  to  be 
disposed  of  here  in  the  first  instance,  and  in  the  exercise 
of  an  exceptional  jurisdiction,  it  does  not  comport  with  the 
gravity  and  the  finality  which  should  characterize  such  an 
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adjudication  to  proceed  is  the  absence  of  parties  whose 
rights  would  be  in  effect  determined,  even  thougfh  tbey 
mi^ht  not  be  technicaily  bound  in  subsequent  litigation  in 
some  other  tribunal."  Wilson  v.  Kicstl  164  U.  S.  248, 17 
Sup.  Ct.  124,  41  L.  Ed.  422;  New  Orleans  Waterworks  Co. 
V.  City  of  New  Orleans,  164  U.S.  471,  17  Sup.  Ct.  161,41 
L.  Ed.  518;  Story  v.  Livingston,  13  Pet.  359,  10  L.  t^A.  200; 
Conn  V.  Penn,  5  Wheat.  424.  5  I>.  Ed.  125.  "The  want  of 
proper  parties  to  a  bill  is  a  good  defense  in  equity,  -  at 
least,  until  the  new  parties  are  made,  or  a  gooA  reason 
shown  why  they  are  aot  made.  At  law  a  plea  of  the  like 
nature  is  sometimes  a  good  defense  in  bar,  and  is  some- 
times only  a  matter  in  abatement.  But  the  plea  of  equity 
is  of  a  far  more  extensive  nature  than  at  law.  and  it  often 
applies  when  the  objection  would  not  at  law  have  the  slight- 
est foundation.  •  *  *  But  courts  of  equity  frequently 
require  all  persons  who  have  remote  and  future  interests, 
or  equitable  interests  only,  or  are  directly  affected  by  the 
decree,  to  be  made  parties;  and  they  will  not,  if  they  are 
within  the  jurisdiction,  and  capable  of  being  made  parties, 
proceed  to  decide  the  cause  without  them.  *  *  *  It  is 
the  great  object  of  courts  of  equity  to  put  an  end  to  litiga- 
tion, and  to  settle,  if  possible,  in  a  single  suit,  the  rights 
of  all  parties  interested  or  affected  by  the  subject-matter  in 
controversy."  2  Story,  Eq.  Jur.  §  1526,  See,  also,  Story, 
Eq.  PI,  5  72.  "A  person  may  be  affected  by  the  demands 
of  the  plaintiff  in  a  suit,  either  immediately  or  conse- 
quently. Where  a  person  is  in  the  actual  enjoyment  of 
the  subject-matter,  or  has  an  interest  in  it,  either  in  pos- 
session or  expectancy,  which  is  likely  either  to  be  defeated 
or  diminished  by  the  plaintiffs'  claims,  be  has  an  immedi- 
ate interest  in  resisting  the  demand,  and  all  persons  who 
have  such  immediate  interests  are  necessary  parties  to  the 
suit;  but  there  may  be  other  persons,  who,  though  not  im- 
mediately interested  in  resisting  the  plaintiff's  demands, 
are  yet  liable  to  be  affected  by  them  consequentially,  be- 
cause the  success  of  the  plaintiff  against  the  defendants 
who  are  immediately  interested  may  give  those  defendants 
a  right  to  proceed  against  them  for  the  purpose  of  com- 
pelling them  to  make  compensation,  either  in  the  whole  or 
in  part,  for  the  loss  sustained.     The  persons  who  are  coo- 
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sequentially  liable  to  be  affected  by  the  suit  must  fre- 
quently also  be  made  parties  to  it."  1  Daniel],  Cb.  PI.  & 
Pra<".  246.  Appellees,  in  referring  to  the  claim  of  appel- 
lants that  Amett  and  wife,  grantors  of  appellants,  ought 
to  be  joined  with  tbem  as  defendants  to  the  bill,  say: 
"Tbis  assignment  is  based  on  an  erroneous  view  that  un- 
derlies the  whole  view  of  the  case  which  the  appellants  en- 
tertain. They  evidently  consider  this  a  proceeding  to  de- 
termine the  title  to  the  fee,  as  the  equivalent  of  an  action 
of  ejectment,  as  brought  to  determine  the  legal  title  to  the 
land,  if  the  bill  were  of  this  nature  a  demurrer  might  well 
lie  to  it,  for  equity  would  have  no  jurisdiction.'*  I  must 
say  the  bill  as  amended  by  the  prayer  is  of  that  nature, 
when  it  prays  that  the  boundary  line  between  the  two 
tracts  be  "ascertained,  fixed,  and  determined,"  and  that 
plaintiffs  be  decreed  to  be  the  owners  of  the  land  upon 
which  the  well  in  controversy  has  been  located  by  the  de- 
fendants, and  of  all  the  oil  and  gas  which  can  or  mav  be  ob- 
tained through  said  well,  and  that  the  defendants  be  de- 
creed to  have  no  estate,  right,  title,  or  interest  therein,  or 
to  the  possession  of  said  land  or  well.  Such  a  decree  as  is 
there  prayed  for  would  surely  settle  the  rights  of  parties 
to  the  suit,  not  only  to  the  use  of  the  well,  but  in  the  fee 
to  the  land  in  question;  and,  to  settle  the  boundary  line  be- 
tween two  tracts  of  land,  certainly  the  owners  of  both 
tracts  should  be  parties  to  the  proceeding. 

Appellants  say  the  demurrer  should  have  been  sus- 
tained because  appellees  have  an  adequate  remedy  at  law. 
Plaintiffs  allege  insolvency  of  defendants,  and  it  is  well 
settled  that  "equity  has  jurisdiction  by  injunction  to  pre- 
vent acts  of  irreparable  injury  to  land,  even  though  there 
is  a  controversy  as  to  title  between  the  parties."  "The 
unlawful  extraction  of  petroleum,  oil,  or  gas  from  land 
(they  being  part  of  the  land)  is  an  act  of  irreparable  in- 
jury.    Equity  will  enjoin  it.     Bellman  v.  Harness,  supra. 

It  is  insisted  by  appellees  that  by  the  stipulation  of  sub- 
mission of  the  cause  in  the  circuit  court  the  appellants 
waived  their  demurrers.  It  is  true  the  stipulation  on  their 
part  could  almost  be  said  to  be  a  reckless  agreement;  but 
it  does  not  waive  the  demurrers,  but  provides,  among  other 
things,  that  the  demurrers  of  the  defendants  shall  be  taken 
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and  considered  as  though  filed  at  rules  regularly,  etc. 
The  demurrers  were  before  the  court  for  consideration. 
In  jV///v.  Proctor,  10  W.  Va.  59  (Syl.,  point  6),  it  is  held 
that,  "if  it  appear  on  the  face  of  the  record  that  the  proper 
parties  are  wanting,  the  decree  will  be  reversed  by  the  ap- 
pellate court,  unless  the  objection  was  expressly  waived  in 
the  court  below."  In  the  case  at  bar  the  demurrers  were 
not  expressly  waived,  nor  even  by  implication.  They 
were  submitted  to  th(^  court  for  consideration.  Appellees 
contend  that  a  demurrer  for  want  of  parties  must  name 
the  necessary  parties  who  have  been  omitted,  so  as  to  en- 
able the  plaintiff  to  amend  his  bill,  and  cite  Robinson  v. 
Dix,  18  W.  Va.  528,  where  it  is  held  that  the  demurrant 
should  name  the  necessary  parties  who  have  been  omitted; 
but  it  is  further  held  in  the  same  syllabus  that  the  court 
ought  in  the  final  hearing  of  the  cause,  though  the  demur- 
rer has  been  overruled,  to  decline  to  determine  the  cause 
on  its  merits  until  the  necessary  parties  defendant  have 
been  brought  before  the  court  by  an  amendment  of  the  bill, 
and  have  been  given  the  opportunity  to  be  heard.  Appel- 
lants say  it  was  error  in  not  dissolving  the  injunction  and 
dismissing  plaintiffs'  bill.  "When  a  bill  has  equities  in  it, 
it  should  not  be  dismissed  for  defect  of  parties  until  the 
refusal  of  plaintiff  to  bring  them  in."  For  the  reasons 
herein  stated  the  decree  should  be  reversed  and  set 
aside,  and  the  cause  remanded  to  the  circuit  court  of  Ty- 
ler County,  that  the  proper  parties  may  be  brought  before 
the  court,  that  there  may  be  a  complete  settlement  of  all 
the  matters  in  controversy  in  this  cause  according  to  the 
principles  and  rules  of  equity. 

Reversed. 
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McGregor  et  ah  v.  Camdem  et  al.  so_«b| 
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Submitted  June  17,  1899~Decided  December  2,  1899.       ,1'  ^^ 


1.  Nuisances— Off  and  r?as  Wdh. 

Oil  and  gas  wells  are  not  nuisances  per  se.  Whether  they 
are  niiisanceH  to  n  (iwelling  hiiiiBe  and  its  appurtenancea  ile- 
pendH  on  their  loention.  eapacity,  and  innmi(rement.     (p.  107). 

2.  Oil  and  Gas  Well— ^ftoiaWe  Nuimnce. 

When  such  n  well  has  Ruch  capacity,  manaifement.  and  lo- 
ration  with  regar-l  to  a  dwelling  house  and  its  appiirtp nances 
as  111  materially  diminish  the  value  thereof  an  a  dwelling, 
and  seriously  interfere  with  its  ordinary  comfort  and  enjoy- 
ment, it  >a  an  abatt'able  niiisBnce.    (p.  196). 

3.  Unlawful  Operation— JSytrfjied. 

If  there  is  any  way  that  such  weli  can  be  operated  so  as 
not  to  make  it  such  nuisance,  only  (he  unlawful  operation 
thereof  will  he  enjoined,     (p.  BOO). 

Appeal  from  Circuit  Court,  Ritchie  Countv. 

Action  by  Matilda  McGregor  and  others  ag:ainst 
Thomas  B.  Camden  and  others.  From  a  decree  dismiss- 
ing; the  bill,  plaintiffs  appeal. 

Reversed. 

Hall  &  Hall  and  B.  F.  Avers,  for  appellants. 
Camden  &  Moss,  for  appellees. 

Dent,  President, 

Matilda  McGregor  et  al.  against  Thomas  B.  Camden  et 
al.,  from  the  circuit  court  of  Rit':hie  County;  being  an  ap- 
peal from  a  decree  dismissing  a  bill  praying  an  injunctioo 
against  an  oil  and  gas  well.  The  facts  are  as  follows: 
The  plaintiffs  are  the  owners  of  a  valuable  lot  and  dwelling 
house  and  appurtenances,  alleged  to  be  worth  about  ten 
thousand  dollars,  situated  in  the  town  of  Cairo,  said  county. 
The  lot  ia  highly  improved  for  the  purposes  for  which  it 
had  been  used   for  the  past  twenty-five   years,  to  wit,  as  a 
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home  for  the  Mctiregor  family.  Mrs.  McGregor  now  oc- 
cupies the  same  as  a  life  tenant,  while  the  remainder  is  ia 
her  children,  joint  plaintiffs  in  this  suit,  but  who  have  mar- 
ried aad  live  elsewhere.  Adjacent  to  this  property  is  an- 
other lot  eighty-five  by  one  hundred  and  fifteen  and  a  half 
feet,  un  which  certain  of  the  defendants  beg-an  sinking  an 
oil  well  in  the  year  18%,  within  seventy  feet  of  the  dwell- 
ing house,  and  about  fifty  feet  of  the  line  of  the  lot,  to- 
wards such  house,  and  fifteen  feet  in  another  direction  to 
the  McGregor  land.  The  plaintiffs  obtained  a  temporary 
injunction  in  its  early  beginning  tu  restrain  the  sinking  of 
the  well  so  close  to  their  property.  Thia  injunction  was 
afterwards  modified  so  as  to  permit  the  defendants  to  pro- 
ceed with  their  well  on  giving  bond  in  the  penalty  of  ten 
thousand  dollars,  good  for  the  period  of  forty  days.  The 
plaintiffs  then  filed  an  amended  bill,  making  new  parties, 
and  amending  tfae  allegations  in  some  respects,  and  ob- 
tained a  virtunl  reinstatement  of  their  injunction,  to  be 
affective  after  the  expiration  of  the  forty  day  bond  limit. 
Some  of  tfae  defendants  tendered  answers,  to  which  the 
plaintiffs  excepted.  Some  of  the  defendants  have  as  yet 
filed  no  answers.  On  the  26th  day  of  January,  1897,  the 
following  vacation  order  was  entered  of  record,  to-wit: 
"Notice  having  been  given  by  the  defendant  J.  H.  Kelly  of 
a  motion  to  dissolve  the  injunctions  and  orders  of  injunc- 
tion made  in  this  cause  on  the  original  and  amended  and 
supplemental  bills,  to  be  beard  on  January  14,  1897,  and 
the  plaintiffs  having  given  notice  of  a  motion  to  reinstate 
the  injunction  on  the  original  bill  filed  in  this  case,  which 
notice  was  accepted  by  B.  M.  Ambler,  of  counsel,  on  be- 
half of  J.  H.  Kelly  and  others,  owners  of  the  lease  covering 
the  lot  on  which  is  located  the  well  in  controversy,  which 
motions  were  noticed  to  be  heard  at  Harrisville  on  the  14th 
day  of  January,  1897,  and  the  parties  having  by  a  stipula- 
'tion  in  writing  agreed  that  the  argument  on  the  questions 
presented  should  be  heard  before  the  undersigned  judge, 
•  for  greater  convenience,  at  Parkersburg,  at  306  Juliana 
street,  that  stipulation  is  ordered  to  be  made  part  of  the 
record,  and  to  be  copied  on  the  chancery  order  book  as  a 
part  of  this  order;  and  the  motions  aforesaid  coming  ou  to 
be  heard  upon  the  orders  and  proceedings  heretofore  had. 
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and  upon  the  amended  and  supplemental  bill,  and  upon 
certain  depositions  taken  by  the  plaintiffs,  and  upon  the 
demurrer  and  answer  of  the  defendant  J.  H.  Kelly  to  the 
amended  and  supplemental  bill,  and  upon  exceptions  to 
the  answers  of  J.  H.  Kelly  and  others  indorsed  thereon  by 
plaintiffs,  and  upon  the  motions  to  dissolve  said  orders  of 
injunction  at  the  instance  of  the  defendants,  and  to  rein- 
state the  injunction  of  the  original  bill,  and  the  court  hav- 
ing beard  the  arguments  of  the  counsel,  according  to  the 
stipulation,  on  the  matters  arising  in  the  record,  it  is  now, 
on  tbis  22d  day  of  January,  1S97,  at  New  Martinsville,  and 
within  the  circuit  of  which  the  undersigned  is  judge,  or- 
dered that  the  order  of  injunction  entered  in  this  cause 
upon  the  amended  bill  by  the  Hon,  Thos.  P.  Jacobs,  late 
judge  of  said  circuit,  be,  and  the  same  is  hereby,  dissolved 
and  set  aside,  and  the  court  refuses  to  reinstate  the  injunc- 
tion on  the  original  bill,  and  overrules  the  exceptions  to  the 
answer  of  J.  H.  Kelly  and  others,  and  that  the  defendants 
be,  and  are  hereby,  relieved  from  all  orders  of  injunction 
heretofore  entered  in  the  cause.  Romeo  H,  Freer,  Judge 
4th  Judicial  Circuit."  And  on  the  9th  day  of  March,  1897, 
the  bills  were  dismissed  at  the  costs  of  the  plaintilfs. 

There  are  numerous  technical  objections  urged  in  this 
cause  that  are  hardly  worthy  of  consideration.  One  is 
that  the  original  bill  was  not  properly  verified.  Section  3, 
chapter  133,  Code,  provides  that  "no  injunction  shall  be 
awarded  in  vacation  nor  in  court  in  a  case  not  ready  for 
hearing,  unless  the  court  or  judge  be  satisfied  by  affidavit 
or  otherwise  of  the  plaintiff's  equity."  Whatever  satisfies 
the  judge  of  plaintiff's  equity  is  sufficient,  whether  the 
bill  be  sworn  to  or  not.  The  judge  being  satisfied,  no 
one  else  can  object.  Such  objection  after  the  injuncti.>n  is 
granted  can  amount  to  nothing  but  a  mere  legal  quibble. 
The  main  facts  on  which  the  bill  is  founded  are  not  even 
denied  the  only  controversy  between  the  parties  being  the 
question  as  to  whether  a  gas  and  oil  well  can  be  so  sunk 
and  operated  as  not  to  be  a  nuisance  to  a  dwelling  house  ■ 
and  lot  within  seventy  feet  of  it.  The  bare  statement  of 
the  case  would  apparently  make  it  prima  facie  a  nuisance. 
The  noise  and  rumbling  of  steam-running  machinery  at 
all   hours,  both  day  and   night,  until  they  become  accus- 


.y  ClOO^  Ic 


196  McGregor  v.  Camden,  (^7 

tomed  to  it,  would  be  a  great  source  of  annoyance  to  mtet 
persons;  and  then  the  inflammable,  destructive,  and  dan- 
gerous character  of  both  oil  and  natural  gfas  issuing  from 
a  producing  well,  and  discharged  in  the  air  or  stored  in 
quantities,  are  matters  of  common  understanding;  and 
when  situated  so  near  a  dwelling  house  and  grounds  as  to 
become  an  impending  and  threatening  danger  to  the  prop- 
erty and  inmates  thereof,  so  the  proper  enjoyment  of  such 
property  is  greatly  interferrcd  with,  if  not  entirely  de- 
stroyed, a  court  of  equity  is  justified  in  abating  the  same 
as  a  nuisance,  unless  it  appears  tbat  such  well  can  be  opet^ 
ated  without  danger  to  such  dwelling  bouse.  Nor  can  this 
matter  be  determined  by  waiting  until  the  property  is  act- 
ually destroyed.  Such  delav  would  be  in  its  nature  crim- 
inal. A  lawful  business  cannot  be  a  nuisance  per  se,  but 
from  its  surrounding  places  and  circumstances,  or  the 
manner  in  which  it  is  conducted,  it  may  become  a  nuisance. 
Manufacturing  Co.  v.  Patlersoa,  148  Ind.  414,  47  N.  E.  2. 
37  L.  R.  A.  381;  Powell  v.  Furmlurc  Co.,  34  W.  Va.  804,  (12 
S.  E.  1085.),  12  L.  R.  A.  53;  Kinney  v.  Keopniann,  (Ala.) 
22  South.  593,  37  L.  R.  A.  497;  Wilson  v.  Mamifaduring  Co. 
40  W.  Va.  413,(21  S.  E.  1035).  The  last  case  refers  to  the 
keeping  and  manufacturing  of  powder  near  a  public  place. 
In  the  case  of  McAndrews,  v,  Collerd,  42  N.  J.  Law,  l89,  it 
is  held  that  "keeping  powder,  nitroglycerine,  or  other  ex- 
plosive substance  in  large  quantities  in  the  vicinity  of  a 
dwelling  house  or  other  places  of  business  is  a  nuisance 
per  se,  and  may  be  abated  by  action  at  law  or  bill  in 
equity."  This  is  quoted  approvingly  by  Judge  Brannon  in 
the  case  of  Wilson  v.  Manufacturing  Co.,  above  cited.  In 
the  case  of  Cook  v.  Anderson,  85  Ala.  99,  4  South.  713,  it 
was  held  that  "keeping  explosive  substances  in  large  quan- 
ties  in  the  vicinity  of  dwelling  houses  or  places  of  business 
is  ordinarily  regarded  a  nuisance, ^whether  or  not  being 
dependent  upon  the  locality,  the  quantity,  and  surround- 
ing circumstances."  If  the  keeping  of  such  substances, 
which  necessarily  include  oil  and  natural  gas,  near  a  dwell- 
ing house  or  place  of  business,  may  be  a  nuisance  what 
may  be  said  of  boring  into  the  earth,  and  turning  them 
loose  from  their  safe  confinement,  and  allowing  them  to 
spread  ad  libitum  over  and   through  a  dwelling  house? 
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Natural  gas  is  known  to  be  easily  ignitable,  and  highly  ex- 
plosive,  and  to  be  very  dangerous,  owing  to  its  stealthy 
and  rapid  approach.  Naphtba  gas,  arising  from  crade  pe- 
troleum oil,  is  said  to  be  more  explosive  than  powder.  In 
this  ca^e  we  have  the  natural  gas  from  the  well,  petroleum, 
and  the  gas  therefrom  in  its  storage  tank,  all  to  deal  with 
as  dangerous  and  threatening  to  plaintiffs'  property.  As 
the  drilling  has  ceased,  the  noise  attending  it  has,  likewise, 
except  that  arising  trom  the  pumping  operation,  about 
which  nothing  is  alleged  or  proven. 

The  bills,  on  demurrer,  make  out  a  strong  case  of  nuis- 
ance against  the  defendants,  and  therefore  the  demurrer 
should  have  been  overruled.  They  do  not  allege,  however, 
that  this  well  cannot  be  operated  without  danger  or  loss  to 
plaintiffs'  property,  although  there  are  allegations  from 
which  this  might  be  implied.  Nor  is  this  a  matter  of  com- 
mon knowledge,  as  there  is  little,  if  any,  human  experience 
to  be  had  in  this  direction,  as  but  few  oil  wells  have  ever 
been  located  in  so  close  proximity  to  a  valuable  home  prop- 
erty. The  evidence  ot  the  most  expert  and  competent 
witnesses  could  alone  shed  tight  on  this  subject.  The 
court  cannot  say  without  such  evidence  that  the  well  could 
be  operated  without  such  danger  and  loss.  The  drilling 
of  oil  and  gas  wells  is  not  only  a  legitimate  business,  but 
public  policy  upholds  it,  as  being  for  the  general  welfare. 
(//i/  V.  Railroad  Co.  (decided  at  this  term)  {34  S.  E.  934) . 
Yet  public  policy  itself  is  qualified  by  the  constitutional 
provision  that  private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation.  So  pub- 
lic policy  will  not  justify  the  maintenance  of  an  oil  well 
that  is  a  nuisance  to  private  property.  The  defendant 
Kelly,  who  appears  to  answer  for  all  the  defendants,  ad- 
mits many  of  the  allegations  of  the  bill,  denies  that  it  has 
so  far  damaged  the  plaintiffs' property  to  any  considerable 
extent,  alleges  that  the  well  "is  a  paying  well,  and  is  now 
being  operated  with  all  the  prudence,  care,  and  skill 
known  in  the  business,"  but  does  not  claim  that  such  well 
can  be  so  operated  as  to  prevent  any  appreciable  danger  to 
plaintiff's  property  from  fire  and  gas.  The  proofs  appear 
to  establish  the  fact  that  the  well  and  tank  are  an  impend- 
ing evil,  continually  hanging  over  the  plaintiffs' property, 
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— as  much  no  as  the  storage  or  manufacture  of  powder  \a 
quantities  could  possibly  be, — and  that  it  is  In  danger  of 
destruction  by  fire  by  day  and  by  night.  There  are  no 
waterworks  or  fire  protection  of  any  kind,  and  if  fire  once 
got  under  headway  it  would  be  impossible  to  stop  it  until 
stayed  by  the  entire  destruction  of  all  plaintiffs'  buildings, 
and,  if  in  the  night-time,  probably  life  itself.  It  is  a  hard- 
ship to  stop  the  pursuit  ot  any  lawful  business,  and  equity 
does  not  do  it  except  in  a  plain  case.  If  the  business  is 
merely  for  pecuniary  profit,  and  threatens  loss  to  another 
which  cannot  be  compensated  in  damag-es,  such  as  the  de- 
struction of  an  old,  established  home,  the  speculator  has 
no  right  to  complain  because  he  is  restrained  from  doiog- 
acts  lawful  in  themselves,  but  which  become  unlawful  be- 
cause they  ruthlessly  interfere  with  the  long-established 
rights  of  his  neighbor.  He  must  use  his  own  without 
damaging  his  neighbor. 

From  the  vacation  order  recited,  it  is  hard  to  tell  oa  just 
what  state  of  the  pleadings  the  circuit  court  decided  this 
case.  It  was  submitted  on  bill  and  demurrer  thereto,  an- 
swers of  J.  H.  Kelly  tendered,  and  exceptions  thereto,  af- 
fidavits and  depositions,  and  motion  to  dissolve  the  injunc- 
tion. If  the  judge  regarded  the  answers  as  though  replied 
to  generally,  and  read  the  plaintiffs'  depositions,  a  good 
prtma  facie  case  for  injunction  was  made  out,  and  the  in- 
junction should  have  been  continued  to  the  hearing;  but,  if 
he  regarded  the  answers  in  without  replication,  then,  in 
so  far  as  thev  controvert  the  bill,  they  must  be  taken  as 
true,  and  would  be  decisive  of  the  case,  for  the  depositions 
could  not  be  considered  in  opposition  to  the  admission  of 
the  truth  of  the  answer.  2  Tuck.  Bl.  Comm.  479.  It  is 
there  said:  "If  the  plaintiff  does  not  reply  to  the  anower, 
but  the  cause  is  set  down  for  hearing  upon  bill  and  an- 
swer, without  replication,  the  answer  is  to  be  taken  in  all 
things  as  true."  "In  injunction  cases,  as  we  have  said,  the 
defendant  may  file  his  answer  the  day  before  the  com- 
mencement of  the  term,  and  move  even  the  next  day  for 
dissolution.  Here  the  motion  may  come  on  without  repli- 
cation, but  the  answer  is  to  be  taken  and  considered  as  if 
there  was  a  replication,"  In  this  case  the  plaintiffs  never 
had  an  opportunity  to  reply  to  the  answers,  for  the  judge 
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acted  upon  thom  at  the  same  time  he  overruled  the  excep- 
tioaa  thereto,  all  of  which  was  done  in  vacation,  in  the  ab- 
sence of  both  plaintiffs  and  defendants.  It  must  therefore 
be  presumed  that  the  judfife  considered  such  answers  as 
though  put  in  issue  by  general  replication.  Looking  at  it 
in  this  light,  the  only  proofs  in  the  case  are  those  taken  by 
the  plaintiifs.  From  these  it  appears  that  the  defendants' 
oil  well  has  already  scattered  oil  and  salt  water  and  gas 
over  and  through  plaintiffs'  premises;  that  she  has  already 
had  to  put  out  all  her  fires  twice  on  account  of  the  danger 
from  gas  (once  being  notified  so  to  do  b}'  defendants'  em- 
ployes), and  these  things  are  liable  to  occur  again  at  any 
time;  that  the  defendants  are  storing  oil  from  the  well  in  an 
ordinary  oil  tank  within  eighty  feet  of  such  dwelling;  and 
that  the  danger  of  (ire  therefrom  is  imminent  and  threat- 
ening. The  plaintiffs  could  hardly  prove  any  more  with- 
out waiting  until  their  buildings  aod  property  were  de- 
stroyed, and  then  bring  that  in  as  proof  positive  that  a 
nuisance  once  existed,  but  this  would  be  too  late  for  relief 
by  injunction.  Plaintiffs'  proofs  undoubtedly  made  a 
prima  facie  case  of  nuisance,  which  entitled  them  to  have 
the  injunction  continued 'natil  a  final  hearing. 

Attention  is  called  to  the  use  of  the  phrase  "if  any,"  so 
often  repeated  in  the  bill.  This  refers  solely  to  the  salt 
water,  and  is  used  for  the  reason  that  plaintiffs  did  not 
know  whether  salt  water  was  or  would  be  present  or  not  in 
the  output  of  the  well.  There  is  much  immaterial  matter 
contained  in  the  answers,  which  rather  prejudice  the  de- 
fendants in  a  court  of  equity  than  otherwise.  They  claim 
that  the  well  is  necessary  to  secure  the  oil  and  gas  under 
the  eighty-five  by  one  hundred  and  fifteen  and  a  half  feet 
of  ground,  worth  about  four  thousand  dollars.  That  this 
is  false,  the  defendants  established  themselves,  by  locating 
their  well  within  fifteen  feet  of  the  line  of  the  McGregor 
land.  Nor  was  any  such  attempted  misleading  allegation 
necessary,  for  the  reason  that,  while  oil  and  gas  in  place 
are  regarded  as  real  estate,  yet,  being  fugitive  in  nature, 
the}' are  not  the  absolute  propertyof  the  landowner  until 
he  reduces  them  to  possession,  and  they  become  the  prop- 
erty of  him  who  first  lawfully  makes  this  reduction.  They 
are  the  property  of  the  landowner  in  the  earth,  just  as  the 
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air  aod  water  are  his  above  the  earth.  Aad  his  neig'hbor 
has  juat  the  same  rigfht  to  drill  an  oil  or  gas  well  as  he  has 
to  dig  for  water  or  erect  a  wiadmili  on  his  own  land.  Uhl 
T.  Railroad  Co.,  above  cited.  There  are  two  questions  of 
foct  to  be  finally  decided  in  this  case:  First.  Is  this  oil 
well,  as  now  operated,  such  a  nuisance  to  the  plaintiffs' 
property  as  to  materially  diminish  the  value  thereof  as  a 
dwelling,  and  seriously  interfere  with  the  ordinary  com- 
fort and  enjoyment  of  it?  Adatns  v.  Michael,  38  Md.  123. 
The  burden  of  establishing  this  ison  the  plaintiffs.  Sec* 
end.  Is  there  any  way  in  which  this  well  can  be  operated 
so  as  not  to  materially  diminish  the  value  of  the  property 
as  a  dwelling,  and  seriously  interfere  with  the  ordinary 
comfort  and  enjoyment  ot  it?  If  there  is,  equity  will  per- 
mit it  to  be  so  operated,  but  enjoin  the  continuance  of  the 
unlawful  operation.  As  to  these  questions,  the  court  at 
the  re<(uest  of  either  party,  or  on  its  own  motion,  may 
direct  an  issue  to  be  tried  by  a  jury.  Section  4,  chapter 
131,  Code;  Powell  v.  Furniture  Co.,  34  W.  Va.  804,  (12  S. 
E.  1085),  12  L.  R.  A.  53.  The  principles  involved  in  this 
case  are  too  important,  both  to  the  public  and  property 
owners,  to  be  disposed  of  without  due  hearing  and  careful 
consideration.  The  final  decree  dismissing  the  bills  and 
the  order  dissolving  the  injunction  are  reversed,  and  tbe 
injunction  reinstated;  and  the  case  is  remanded  to  tbe  cir- 
cuit court  for  completion  of  the  pleadings,  and  a  final  bear- 
ing and  disposition  on  the  merits  according  to  tbe  rules 
and  principles  governing  courts  of  equity. 

Reversed. 


.y  Google 


W.Va.]  McCoy  v.  Jack. 


CHARLESTON. 

McCoy  V  Jack. 
Submitted  June  22,  1899— Decided  December  2,  1899. 

1.  Partnership  Dbbtb— /iij'u^. 

if  partners  (five  a  bond,  each  Bi|{iiin^  only  an  indiriduaUi 
but  it  iG  in  fact  for  a  partnerstiip  <lebt,  though  at  law  it  is 
an  ii.-.lividual  debt,  jret  in  equity  it  Ih  treated  ay  a  partnership 
debt.     (d.  202). 

2.  Dissolution  of  Firm— Creditors. 

Thungh  partners  dlBsiilve,  one  of  them  assuming  the  debts, 
and  this  is  known  to  a  creditor,  yet  the  creditor  retains  stilt 
the  I'ig-ht  ti)  treat  all  the  partners  as  principals,-  not  as 
sureties,  uuless  such  creditor  agrees  to  look  only  to  the  one 
OMSuiiiIng  the  debts,  (p.  203). 

3.  Administrator's  Liability— KmB  o/  Pexymeni. 

An  iidministralor  cannot  pay,  within  twelve  months  after 
his  riuallfivation,  ime  debt  in  full,  or  in  excess  of  \<m  ratable 
shari^  of  assets,  over  another  of  the  same  class,  either  with 
or  ivitbout  notice  of  such  other  debt;  and,  if  he  does,  he  is 
persjnally  liable  to  the  omitted  debt  for  its  share  of  money 
applied  in  such  payment.  If  such  ])ayment  be  made  after 
twelve  months,  he  is  not  liable,  unless  he  had  notice  of  the 
oihcr  debt.     (p.  ?0i). 

Appeal  from  Circuit  Court,  Gilmer  County. 
Bill  by  John  C.  McCoy  ag-ainst  W.  H.  Jack  and  others. 
Decree  for  complainant,  and  defendant  Jack  appeals. 
Affirmed. 
JauesB.  Fowler  and  K.  F.  Kidd,  for  appellant. 
Linn  &  Withers,  and  Dulin  &  Hall,  for  appellee. 

Brannon,  Judge: 

McCoy  brought  a  suit  in  chancery  in  the  circuit  court  of 
Gilmer  County  against  Jack,  as  administrator  of  Corley 
and  in  his  own  right,  to  convene  the  creditors  of  Corley'a 
estate,  to  enforce  a  judgment  in  favor  of  McCoy  against 
Corley  and  others,  rendered  in  Corley's  lifetime,  and  sub- 
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ject  assets  of  Corlcy's  estate  to  his  deb*s,  and  to  set  aside 
as  fraudulent  as  to  McCoy's  debt  a  conveyance  from  Corley 
to  Jack  for  a  lot  in  Cedarville,  and  subject  it  to  the  debts. 
McCoy's  judgment  was  against  Corley,  Rosa,  Dyer,  and 
Tomkins  upon  a  bond  for  one  thousand  dollars,  g'iven  by 
them  as  individuals;  but  it  was  shown  that  it  was  for 
goods  purchased  of  John  O,  McCoy  &  Sons  by  Corley  & 
Ross,  partners,  Dyer  signing  as  surety.  This  firm  of  Cor- 
ley &  Ross  was  dissolved  afterwards,  Ross  agreeing  to  pay 
its  debts;  a  fact  known  to  McCoy,  but  about  which  he  was 
not  consulted,  and  in  which  he  took  no  part.  Jack,  as  ad- 
ministrator of  Corley,  paid  some  debts  in  full,  and  McCoy 
claimed  that  he  was  personally  liable  to  him  for  his  debts' 
ratable  share  of  the  assets  of  CoHey  used  in  their  pay 
ment,  Corley  being  insolvent,  his  assets  being  sixty-five 
dollars  and  a  life  policy  of  one  thousand  dollars.  Dyer,  as 
surety,  paid  some  on  the  McCoy  debt,  and  claimed  substi- 
tution to  McCoy's  rights  against  Corley's  estate.  A 
decree  held  Corley's  estate  liable  for  McCoy's  debt,  cancel- 
ed the  deed  from  Corley  to  Jack,  and  subjected  the  lot  to 
McCoy's  debt,  and  held  Jack  liable  personally  for  McCoy's 
share  of  the  money,  which  he  had  applied  to  pay  certain 
debts  in  full,  and  gave  Dyer  substitution  for  what  he  had 
paid.  Dyer  gave  notice  to  McCoy  to  sue,  when  Tomkins 
agreed  to  go  on  the  bond  to  avoid  suit  in  consideration  that 
no  suit  be  brought,  and  Dyer  withdrew  his  notice  to  sue. 
It  seems  Corley  knew  nothing  of  this.  Jack,  as  adminis- 
trator and  in  bis  own  right,  appealed. 

Is  Corley  a  surety  of  Ross  or  a  co-principal  with  him? 
The  consideration  inuring  to  the  benefit  of  Corley  and 
Ross,  the  bond  is  treated  in  argument  as  one  of  the  firm 
though  it  bears  no  sign  of  firm  liability,  it  being  a  plain. 
.  individual  bond.  A  query  came  to  me  whether  it  could  be 
treated  as  a  firm  debt.  T.  Pars.  Partn.  S  141,  says  (hat 
such  a  note  is  uota  partnership  note,  and  has  not  that 
effect.  For  some  purposes,  even  inequity,  it  may  not  have, 
but,  while  an  individual  debt  at  law,  if  shown  in  equity  to 
be  in  fact  a  partnership  debt,  it  is  so  treated.  1  Bates. 
Partn.  SS  452,  453;  Woo/e»  Co.y.JuiUard,  31  Am.  Rep. 
488.  The  question  is  not  material  in  the  decision  of  this 
case,  as  in   both  views  Corley  is  a  principal;  only  it  may 
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add  streng-th  to  the  claim  of  McCoy  that,  as  to  him,  Corley 
is  a  principal  in  fact  and  in  form  of  contract. 

It  is  contended,  to  relieve  Corley  of  liability,  that,  as  the 
firm  was  dissolved,  and  Ross  assumed  all  firm  liabilities, 
McCoy  knowing  this,  the  relations  of  the  parties  changed, 
in  this:  that  afterwards  Corley  was  only  a  surety  for 
Ross,  not  only  as  between  him  and  Ross,  but  as  between 
him  and-the  creditor  McCoy;  and  that,  when  McCoy  gave 
further  indulgence  for  payment,  without  consent  of  Cor- 
ley, Corley  was  released.  As  will  be  seen  in  the  case  of 
JoknsoH  V.  Toung,  20  Wl  Va.,  657,  some  cases  hold  that  on 
such  a  state  of  facts  the  retiring  partner  is  thereafter  a 
.  surety,  and  a  creditor  would  have  to  so  treat  him,  as,  for 
instance,  to  recognize  his  demand  for  suit  against  his  for- 
mer partner,  or  not  to  estend  time  for  payment.  But  in 
Barnes  v.  Boyer,  34  W.  Va.  303,  (12  S.  E.  708),  that  doc- 
trine is  not  followed,  but  it  is  held  that  on  such  dissolution 
and  agreement  of  one  to  pay  debts,  though  the  creditor 
know  of  this  arrangement,  "he  retains  unimpaired  all  the 
rights  and  remedies  against  both  parties  as  principals,  as 
before  dissolution."  I  cannot  see  why  the  clear  vested 
right  of  the  creditor  to  hold  both  parties  liable  as  princi- 
pals can  be  destroyed  by  the  mere  act  of  the  partners,  un- 
less he  not  merely  knows  of  the  arrangement,  but  agrees 
thereafter  to  treat  the  one  as  principal,  the  other  as  surety. 
The  able,  clear  opinion  of  Judge  Lucas  in  that  case  tells 
me  there  is  no  necessity  of  my  pursuing  the  subject  fur- 
ther. Corley  being  a  principal,  it  is  not  necessary  to  dis- 
cuss the  worn  question  of  the  sufficiency  of  the  indulgence 
to  release  Corley  if  he  had  been  a  surety. 

It  is  plain  that  the  court  did  not  err  in  holding  the  lot  in 
Cedarville  liable  for  McCoy's  debt.  A  conveyance  of  it 
was  made  by  Jack  to  Corley.  The  deed  gives  the  consid- 
eration as  "one  dollar  and  other  valuables  in  hand  paid." 
Jack  says  that,  as  Corley  had  rendered  faithful  service  as 
a  clerk  in  his  store,  he  conveyed  the  lot  to  Corley,  without 
his  knowledge,  as  a  recognition  of  past  faithfulness,  and  a 
stimulus  to  like  service  in  the  future.  On  this  Jack 
would  erect  a  trust  by  which  Corley  should  hold  the  lot 
for  Jack's  use,  and  thus,  not  being  Corlev's  property,  it 
would  not  be  liable  for  his  debt;  but  the  reply   is  that  no 
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such  consideration  is  expressed  in  the  deed,  and,  if  it 
were,  it  would  work  no  result,  since,  treating  it  as  only  a 
gift,  Jack  could  not  revoke  it,  and  recall  the  full  title  and 
ownership  conferred  by  the  deed.  No  express  trust  is 
claimed.  Corley  accepted  this  conveyance.  Being  thus 
owner,  Corley,  on  the  very  day  when  the  writ  was  served 
upon  him  in  the  action  for  this  deht,  which  would  destroy 
him  financially,  conveyed  the  lot  back  to  Jack,  falsely  stat- 
ing the  consideration  as  four  hundred  and  seventy-five  dol- 
lars, when  Jack  says  he  paid  nothing,  and  Jack  did  not 
know  of  the  execution  of  the  deed  for  some  time  after- 
wards, and  had  no  contract  for  its  conveyance,  and  Corley 
took  the  deed  to  the  office  for  record,  and  requested  the 
clerk  to  note  the  hour  of  its  admission  to  record,  and  paid 
the  fee.  Jack  was  the  friend  of  Corley,  close  and  trusted; 
Corley  being  his  store  clerk.  Of  course,  this  act  was  only 
that  of  Corley  to  screen  bis  property  from  McCoy,  and 
the  decree  properly  subjected  it  to  McCoy's  debt.  If  we 
say  Jack  did  not  know  of  the  debt,  and  was  guilty  of  no 
fraud,  he  cannot  hold  the  lot  for  nothing.  The  conveyance 
was  voluntary. 

It  is  assigned  as  error  that  the  decree  erred  in  giving 
Dyer  substitution  to  the  rights  ot  McCoy  for  money  Dyer 
paid  to  McCoy  on  the  debt.  How  error?  Nobody  denies 
that  Dyer  wasCorley's  surety,  and  paid  money  for  him. 
The  theory  is  that  Dyer  notified  McCoy  to  sue  on  the  bond, 
when  Tomkins,  as  the  friend  of  Ross,  agreed  to  sign  the 
bond  if  Dyer  would  recall  his  notice  to  sue,  which  he  did, 
McCoy  agreeing  to  indulge;  and  that,  therefore.  Dyer 
must  look  alone  to  Ross  and  Tomkins,  not  to  Corley,  his 
principal.  I  cannot  discern  how  the  coming  in  of  this  new 
surety  could  destroy  Dyers'  right  to  look  to  Corley  for  his 
indemnity. 

There  is  nothing  in  the  point  that  McCoy  must  first  get 
bis  money  from  Dyer  and  Tomkinn  before 'guing  against 
Corley 's  estate.  The  converse  is  true;  that  he  should  first 
exhaust  the  estate  of  the  principal  before  going  upon  Dyer 
and  Tomkins,  who  are  only  sureties  of  Corley. 

Objection  is  made  to  the  decree  because  it  holds  that 
Jack,  as  administrator,  could  not  pay  certain  debts  in  full, 
leaving  McCoys'  debt  to  go  unpaid;  but  that  it  was  entitled 
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to  ita  share  of  assets  so  used.  At  comtDon  law  the  admin- 
istrator could  prefer  one  debt  over  another  of  the  same 
class,  if  none  have  sued.  1  Lomax,  Ex'rs,  407.  But  long 
ago,  in  Virginia,  a  statute  changed  this  by  requiring  appli- 
cation of  assets  to  demands  m  prescribed  order,  denying 
the  right  to  pay  a  debt  of  one  order  before  another  of 
higher  order,  and  provided  that,  after  debts  of  the  United 
States  government,  taxes,  and  fiduciary  debts,  all  other  de- 
mands, save  voluntary  ones,  shail  be  paid  ratably.  Id, 
411;  Code,  c.  85,  ss.  25,  26.  The  Code  says  that,  if  the  ad- 
ministrator, after  twelve  moatha  from  the  qualification, ' 
pays  a  debt,  he  shall  not  be  liable  for  any  other  debt  un- 
paid, unless  he  has  notice  of  it.  The  common  law  was  that 
he  was  not  liable  for  paying  out  of  order  unless  he  had  no- 
tice of  the  unpaid  debt,  but  this  provision  changes  that 
rule,  and  makes  the  adminstrator  liable  if  he  pays  within 
twelve  months,  notice  or  not.  .  If  he  does  so  within  tnat 
time,  he  acts  at  his  peril.  After  that  the  common  law  rule 
operates.  He  is  then  only  liable  if  he  has  notice.  Jack 
paid  these  debts  in  full  within  twelve  months,  and  was 
properly  held  liable  to  this  debt  for  Ms  prorata  share. 
The  evidence  shows  be  had  notice  of  this  debt  before  such 
pavments,  if  that  were  material. 


Nole  by  BRANXON',  Judge.  There  is  no  foiindBlion  to  say  that, 
when  Ihe  firm  wan  ilissolved,  nnrl  Russ  ajfreed  to  pay  its  debts, 
McCoy  aMHentei]  to  look  only  to  Rohk.  Therefore,  plainly,  iiniler 
Biirnn  v,  Boyrrx,  .14  W.  Va.  303,  (12  S.  E.  708),  Corley  reinained  a 
principal  debtor  to  McCoy.  The  note  waa  dated  1st  of  March, 
1888,  payable  i\v()  years  after  date.  The  firm  of  Corley  &  Ross 
was  ilisBolved  August  39tli,  ISflS.  In  March,  Ifiill,— nearly  ihreo 
years  i.ftcr  that  dissolution, — Tompkins  siftned  the  note  as  ad- 
ditional surety.  The  proposition,  then,  in  defense  of  Corley,  must 
be  that  the  takinfc  of  Tomkins  as  additional  surety  operates  to 
release  a  principal  debtor.  Corley.  That  is  the  propositiOQ  simply. 
I  need  cite  no  law  that  such  act  would  not  alone  work  such  re- 
lease. It  could  not  hurt  Corley.  Extension  of  time  would  not 
release  him,  because  he  was  not  a  surety.  Such  a  release  as  that 
mentioned,  based  on  the  mere  takin)^  of  an  adilitionnl  surety,  is 
not  made  in  the  pleading's,  the  whole  theory  in  the  pleading's  bc- 
InR  that  Corley  beenmc  surety  under  the  assumption  by  Rosh  of 
the  partnership  debts.  So,  if  there  were  proof  that  when  McCoy 
accepted  Tomkins  as  additional  surety,  he  agreed  to  release  Cor- 
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ley,  such  rplpaae  woultl  not  operate  for  want  of  a  pleading.  But 
there  is  no  primf  Ihat  Mcl'oy  agreed  to  releaKe  Corley,  He  flatly 
denied  it.  and  it  ia  not  proven.  Moreover,  if  Mt-Coy  had  so  agreed, 
would  there  lie  any  consideration  going  from  Corley  to  bind  Jack? 
It  wa<i  simply  another  man  signing  the  <>k1  note  ^x  xurety.  4l 
Dyer's  request,  to  alhiy  hla  fear  of  l03«  from  his  suretyship.  If 
the  inlent  won  to  end  the  old  note,  or  release  any  party  on  it. 
why  diJ  thej-  not  make  a  new  note?  Then  it  would  have  been 
a  surrender  and  printu  facie  release  of  the  old  note.  Eank  v.  Oood, 
21  W.  Va.  4aS;  HfM  v.  OiJff,  23  W,  Va.  BO.  But  there  was  no  sur- 
render of  the  old  note.  Jack  still  held  it.  That  is  strong  to  show 
there  was  no  design  to  release.  It  was  simply  the  aigntng  of  the 
*old  notf  by  an  additional  surety.    That  is  all  there  is  of  it. 


CHARLESTON. 

HiTCHCOX  V.  Morrison  et  al. 

Submitted  June  19,  1899— Decided  Dec.  2,  1899. 

I.    Equitv  JcRiSDicnoN— ^dyerae  TitU. 

A  court  of  equity  has  no  jurisdiction  to  settle  title  to  real 
estate  between  adverse  cluimants  unless  the  plaintiff  has 
some  equity  against  the  party  claiming  adversely  to  him.  An 
equity  against  other  persons  will  not  give  such  jurisdio- 
tioi-.     fp.  214). 

a.    Tiri.E—Goud—BiiteMion—Eqtaiy. 

Those  only  who  have  a  clear  legal  and  equitable  title  to 
land,  conneeted  with  actual  possession,  have  a  right  to  claim 
the  interference  oi  a  court  of  equity  ti)  give  them  peace,  or 
dissipate  a  cloud  on  their  title,     (p.  214), 

8.     COMHISBIONBR'S  BALE— Cced—Cbfor  of  IWe. 

A  deed  made  by  a  special  commissioner  in  a  chancery  cause, 
under  a  decree  confirming  the  sole,  purporting  to  convey  the 
real  estate  described  in  the  deed,  gives  color  of  title  in  the 
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gTttnte(>,  nol wtthslnndtnff  irrcgularitieii  in  the  procerclingB  Id 
such  cause  and  sale.     (pp.  214.315). 

Appeal  from  Circuit  Court ,  Ritchie  County. 

Action  by  Victor  V,  Hitcbcox,  by  bis  next  friend, 
against  William'  L.  Morrison  and  utbers.  Decree  for  de- 
fendants, and  plaintiff  appeals. 

Modified. 

Dave  D.  Johnson,  for  appellant. 

Davis  &  Wood,  for  appellees. 

McWhorter,  Judge: 

William  Hitcbcox  made  bis  will,  dated  the  20th  day  of 
.  July,  1867,  devising  alt  his  real  estate  tu  Phoebe  Hitcbcox, 
bis  wife,  for  and  during  her  natural  life;  remaindei  in 
equal  sbares  to  bis  children,  Michael  M.,  Williaui  L., 
Waldo  P.,  Nicklin  K.,  and  Florence  P.  Hitcbcox.  The 
last  named  died  intestate  and  without  issue,  so  that  the 
remainder  went  to  the  four  brothers.  Michael  M.  became 
involved.  His  creditors  obtained  judgments  against  him, 
and  instituted  suit  in  chancery  to  subject  bis  lands  to  the 
liens  of  their  judgments.  During  the  pendency  of  tfac 
suit,  Michael  M.  Hitcbcox  died.  After  his  death  another 
suit  was  instituted  against  bis  widow  and  heirs  at  law  for 
the  same  purpose.  The  suits  were  consolidated.  A  ref- 
erence was  had  to  a  commissioner  to'ascertain  and  report 
of  what  real  estate  said  M.  M.  Hitchcox  died  seized  and 
possessed,  and  the  liens  thereon.  A  decree  for  the  sale 
of  his  lands  was  entered  ,and  the  lands  sold  by  a  special 
commissioner.  Among  the  lands  so  sold  was  the  undi- 
vided one*fourth  of  a  tract  of  two  hundred  and  ninety- 
three  acres  which  was  devised  through  the  said  will  of 
William  Hitcbcox,  at  which  sale  A.  S.  Core  became  the 
purchaser  of  the  said  undivided  one-fourth  part  of  said 
two  hundred  and  ninety-three  acres,  at  the  price  of  six 
hundred  and  fifty  dollars.  The  sale  was  reported  to  the 
court,  and  duly  confirmed  by  decree  entered  in  said  causes 
on  the  24th  day  of  April,  1877.  After  the  confirmation  of 
said  sale,  the  purchaser,  A.  S.  Core,  filed  bis  bill  in  the 
circuit  court  of  Ritchie  County  against  W,  L.  Hitcbcox, 
Waldo  P.  Hitcbcox,  and  Nicklin  K.  Hitcbcox,  the  owners 
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of  the  other  three-fourths  of  said  tract  of  two  hundred  and 
niaety-three  acres  (sometimes  desig-nated  as  two  hundred 
and  eighty -two  acres),  for  the  partition  of  said  tract  of 
land.  On  the  26th  of  April,  1878,  a  decree  was  entered  in 
the  cause  appointing  commissioners  to  partition  the  tract 
between  the  four  owners  thereof.     On  the  2d  of  October, 

1878,  the  commissioners  filed  their  report  of  partition,  and 
lot  No.  2,  described  by  meets  and  bounds,  containing- 
eigbty  and  three-fourths  acres,  was  set  apart  and  assigned 
to  A.  S.  Core,  the  plaintiff;  and  on  the  29th  day  of  the  same 
month  of  October  a  decree  was  entered  confirming  said 
report  of  commissioners  of  partition,  and  assigning  in  sev- 
eralty to  each  of  said  four  owners  the  parcels  of  land  as 
described  and  set  out  by  the  metes  and  bounds  in  said  re- 
port; assigning  to  A.  S.  Core  bis  said  lot  No.  2,  containing 
eighty  and  three-fourths  acres,  and  the  lots  Nos.  1,  3,  and  4 
to  the  other  holders,  respectively;  and  appointing  R,  S. 
Blair  a  special  commissioner  to  make,  execute,  and  ac- 
knowledge a  deed  with  special  warranty  to  each  of  such 
parties  for  their  respective  interests  as  described  in  said 
report  and  also  in  said  decree.     On  the  19th   day  of   May, 

1879,  said  A.  S.Core,  by  agreement  m  writing,  sold  his  said 
tract  of  eighty  and  three-fourths  acres  so  purchased  by 
him,  but  thereafter  described  as  containing  eighty-two 
acres,  to  William  L.  Morrison  and  John  M.  Morrison,  who 
went  into  possession  soon  after  the  said  purchase,  by 
agreement,  and  about  the  1st  of  September,  1879.  began 
to  clear  up  the  land  and  build  a  dwelling  bouse  on  it ;  and 
the  said  William  L.  Morrison  moved  in  it  and  made  his 
home  there.  The  land,  when  they  purchased  it,  was  still 
"in  the  woods."  Another  house  was  built  on  the  eighty- 
two  acres  later,  the  same  fall,  which  was  occupied  several 
years  oy  Isaac  L.  Morrison,  a  brother  of  William  L.;  and 
after  be  left  it.  Prank  Baldwin  moved  into  it.  William  L. 
has  lived  there  ever  since  he  went  onto  the  land,  the  1st  of 
September,  1879,  clearing  and  improving  the  land.  On  the 
29th  day  of  March,  1882,  A.  S.  Core  and  C.  M.  Core,  his 
wife,  conveyed  said  eighty-two  acres  of  land  to  said  Willam 
L.  Morrison  and  John  M.  Morrison,  in  consideration  of  one 
thousand,  one  hundred  dollars  in  hand  paid,  with  general 
warranty.     On  the  first  Monday  in  September,  1887,  Vic- 
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tor  V.  Hitchcox,  a  minor  child  of  the  deceased,  M,  M. 
Hitchcox,  suJDg:  by  his  next  friend,  Kllen  A.  Hitchcox,  filed 
his  bill  in  the  said  circuit  court  of  Ritchie  County  against 
the  widow  of  said  M.  M.  Hitchcox  and  bis  brothers  and 
sisters,  the  other  heirs  at  law  of  said  decedent,  and  the 
owners  of  the  other  three-fourths  of  said  two  hundred  and 
ninety-three  acres,  and  also  making  said  William  L.  Mor- 
rison and  John  M.  Morrison  defendants;  allegftng'  that  the 
said  heirs  at  law  of  said  M.  M.  Hitchcox  were  the  owners 
of  an  undivided  one-fourth  of  said  tract,  and  that  said 
widow  was  entitled  to  dower  therein,  and  that  they,  as 
such  owners,  were  entitled  to  have  a  partition  of  said  tract 
and  further  alleging  that  said  Morrisons  were  in  posses- 
sion of  a  portion  of  said  land,  and  asserting  some  sort  of  a 
claim  to  an  interest  therein,  and  charging  that  they  had  no 
right,  title,  or  interest  therein;  that  on  the  22d  of  October, 
1888,  there  was  placed  on  record  in  the  county  court  clerk's 
office  of  said  Ritchie  County  what  purported  to  be  a  deed 
from  R.  S.  Blair,  special  commissioner,  to  one  A.  S,  Core, 
and  purporting  to  convey  an  undivided  interest  in  said 
land,  but  that  no  sale  of  said  land  or  any  interest  therein 
was  ever  decreed  in  any  legal  proceedings  set  up  tn  said 
pretended  deed,  no  legal  sale  of  said  land  or  any  interest 
therein  was  ever  made  by  said  Blair,  special  commission- 
er, or  otherwise,  and  neither  said  land  nor  any  interest 
therein  was  ever  embraced  or  contemplated  in  the  legal 
proceedings  mentioned  in  said  pretended  deed;  and  pray- 
ing that  the  Morrisons  be  required  to  disclose  and  show 
by  what  right  or  authority  they  were  asserting  possession 
to  any  part  of  said  land  or  any  interest  therein,  and  the 
character  of  title  they  claim;  that  the  said  pretended  deed 
of  conveyance  made  by  Special  Commissioner  Blair  to 
Core,  and  the  conveyance  by  Core  to  Morrisons,  be  de- 
clared null  and  void,  and  of  no  effect  to  create  any  title  or 
interest  in  said  Morrisons,  or  otherwise,  to  said  land;  and 
for  the  partition  of  said  tract  among  the  parties  entitled 
thereto.  J.  M.  and  W.  L.  Morrison  answered  the  bill,  set- 
ting up  their  title  from  A.  S.  Core  to  the  eighty-two  acres, 
and  their  possession  thereunder. 

On  the  31st  of  October,  18'>2,  the  court  entered  a  decree 
in  accordance   with  the  prayer  of  the  bill,  removing  the 
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deeds  from  Blair,  special  commissiuner,  to  Core,  and  from 
Core  to  Morrisons,  as  cloud  upon  the  title  of  plaintiffs,  and 
appointing  comraissioners  to  partition  said  tract  of  two 
Ijundred  and  ninety-three  acres,  giving  the  widow  and 
heirs  at  law  of  M.  M.  Hitchcox  the  one-fourth  thereof.  The 
commissioners  reported,  adopting  the  partition  thereto- 
fore made  in  the  suit  said  A.  S.  Core  prosecuted  for  that 
purpose;  giving  to  the  said  heirs  of  M.  M.  Hitchcox  the 
same  lot  or  portion  which  was  in  possession  of  said  Mor- 
risons. From  which  decree  the  Morrisons  appealed  to 
this  court  (20  S.  E.  595),  and  the  decree  was  reversed  for 
want  of  parties, — the  court  holding  that  A.  S.  Core,  under 
whom  the  Morrisons  were  holding,  and  from  whom  they 
derived  their  title,  was  a  necessary  partv, — and  the  cause 
was  remanded  to  the  circiiit  court;  and  in  the  said  cause 
in  the  circuit  court,  on  the  21st  day  of  June,  1895,  it  was 
suggested  that  the  plaintiff,  Victor  V.  Hitchcox,  had  ar- 
rived at  the  age  of  tA-enty-one  years,  and  had  also  de- 
parted this  life;  and  suggesting  also,  the  death  of  his  next 
friend  Ellen  A.  Hitchcox;  and  Columbia  V.  Hitchcox,  the 
mother  of  said  plaintiff,  and  Clay  B.  Hitchcox  and  others, 
heirs  at  law  of  said  Victor  V,  Hitchcox,  tendered  their 
amended  bill,  which  upon  thetr  motion  was  ordered  to  be 
file^,  and  the  same  was  remanded  to  rules,  with  leave  to 
sue  out  process  thereon.  Summons  was  duly  executed  as 
to  the  defendants  William  L.  Morrison,  John  M.  Morrison, 
the  widow  and  heirs  of  M.  M.  Hitchcox,  deceased,  J.  P. 
Strickler,  Will  A.  Strickler,  T.  E.  U^vis,  and  Joab  Martin, 
executors  of  A.  S.  Core,  A.  C.  Blair,  Lizzie  Blair,  R.  S. 
Blair,  Jr.  Jane  F.  Martin,  L.  E.  Pratt,  Ella  C.  Tabler,  D. 
C.  Tabler,  and  C.  M.  Core.  The  amended  bill  refers  to 
and  makes  the  original  bill  a  part  of  the  amended  bill,  and 
recites  the  decree  of  partition,  and  removal  of  the  cloud  of 
title  of  Core  and  the  Morrisons  from  plaintiffs'  title,  the 
appeal  of  the  Morrisons,  and  reversal  of  the  decree; 
alleging  that  the  widow  of  William  Hitchcox,  to  whom    he 

devised  said  land  for  life,   died  on  the day  of    July, 

1877,  and  that  said  M.  M.  Hitchcox  died  April  21,  1874; 
that  none  of  the  children  of  William  Hitchcox  bad  any  in- 
terest in  said  tract  of  land,  except  in  reversion,  until  after 
the  death  of  the  widow  ,  and  at  her  death  the  said  two  hun- 
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dred  and  ninety-tbree  acres  reverted  in  fee  to  W.  L. 
Hitchcox,  Waldo  P.  Hitchcox,  and  Nicklin  K.  Hitchcox, 
each  a  one-fourtb,  and  to  the  heirs  of  M.  M.  Hitchcox  an 
uadivided  one-fourth  interest;  that,  at  the  time  of  the  al- 
leged proceeding:s  to  subject  to  sale  the  real  estate  of  M. 
M.  Hitchcox  to  pay  his  debts,  neither  he  while  living,  nor 
his  heirs  after  bis  deutb,  had  any  interest  in  aaid  land, 
except  the  said  reversionary  interest,  and  that  the  suits 
for  the  purpose  of  selliog  the  lands  of  M.  M.  Hitcbcoa, 
and  ut  his  estate  after  his  death,  were  instituted,  the  de- 
cree of  sale  rendered,  and  sale  made,  and  confirmation  of 
sale  to  A.  S.  Core, — all  occurred  prior  to  the  death  of  the 
widow  of  William  Hitchcox,  so  that  neither  said  M,  M. 
Hitchcox  while  living,  nor  bis  heirs  at  law  after  his  death, 
had  any  interest  in  said  land,  other  than  their  said  rever- 
sionary right;  that  the  heirs  of  M.  M.  Hitchcox  had  been 
joint  tenants  with  the  owners  of  the  other  portions  of  said 
land  ever  since  the  death  of  the  widow  of  said  William 
Hitchcox,  deceased,  and  as  such  joint  tenants  they  had 
never  been  lawfully  ousted  of  their  right  and  interest 
therein,  nor  deprived  of  their  right  of  possession  thereof; 
that  not  until  the  3d  of  June,  1882,  did  the  heirs  of  M.  M. 
Hitchcox  have  any  notice,  actual  or  constructive,  that  any 
other  person  or  persons  whatsoever  claimed  the  said  in- 
terest in  said  land;  that  the  recording  of  said  pretended 
deed  from  A.  S,  Core  to  said  Morrisons  was  the  first  legal 
constructive  notice  that  any  other  claim  was  made  upon 
said  land;  that  said  A.  S.  Core  had  no  deed  or  paptr  title 
of  any  character  whatever  prior  to  the  year  1888,  and  in 
fact  never  had  any  valid  deed  therefor;  that  said  Core  died 
August  II,  1888,  and  the  pretended  deed  from  R.  S.  Blair, 
special  commissioner,  to  said  Core  was  not  made  or  exe- 
cuted until  after  Core's  death,  so  there  was  no  evidence  of 
any  claim  or  title  whatsoever,  or  record,  against  said  in- 
terest in  said  lands  owned  by  said  M.  M.  Hitchcox  heirs 
untilJune  3,  1892;  that  said  heirs  were  not  parties  to  the 
proceedings  of  Core  for  the  partition;  that  they  had  no  no- 
tice thereof,  and  in  no  wise  were  affected  by  the  partition 
proceedings,  but  they  were  and  still  are  the  co-tenants  in 
every  part  and  parcel  of  said  land  with  the  said  Waldo  P., 
Nicklin  K.,  and  William  L.  Hitchcox,  and  their  assignees, 
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and  said  faeirs  were  not  and  could  not  be,  in  law,  affected 
bv  said  proceeding^)},  so  as  to  devest  them  of  their  interest 
in  any  part  of  said  land,  nor  to  set  off  a  certain  portion 
thereof,  to  be  held  by  A.  S.  Core  or  any  other  person,  to 
them;  that,  in  order  to  consiitute.  an  adverse  possession, 
there  must  be  some  color  or  show  of  title  in  the  person 
setting  up  such  possession,  of  a  character  to  constitute 
some  sort  ot  a  paper  title,  of  which  notice  should  be  given, 
either  actual  or  by  recordation,  to  the  person  whose  pos- 
session is  sought  to  be- ousted;  that  there  was  no  pre* 
tended  possession,  other  than  aa  co-tenants,  until  after 
March,  1882;  that  none  of  the  decrees  made  in  said  pre- 
tended partition  proceedings  were  recorded,  and  no  deed 
was  ever  made  or  recorded  in  said  partition  proceeedings; 
that  the  title  of  said  heirs  in  valid  and  indefeasible  to  the 
one  undivided  fourth  part  of  said  two  hundred  and  ninety- 
three  acres,  and  thev  have  never  been  devested  thereof,  nor 
has  there  been  any  legal  adverse  possession  sufBcient  to 
oust  them  of  their  right  of  possession  thereto;  that  Nicklin 
K.,  Waldo  P.,  and  William  L.  Hitchcox,  the  original  owners 
of  undivided  interests  in  said  two  hundred  and  ninety-three 
acres  under  the  will  of  William  Hitchcox,  are  now  all  dead; 
that  the  interest  of  Nicklin  K.  is  owned  by  defendants 
J.  P.  Strickler  and  Will  A.  Strickler;  that  the  interest  of 
Waldo  P.  is  now  owned  by  J.  B.  Pratt  and  Lee  Pratt;  that 
the  interest  ot  William  L.  Hitchcox  is  also  owned  by  J.  B. 
and  bee  Pratt.  And  they  pray  that  their  amended  bill 
may  be  filed  in  said  original  cause  of  Victor  V.  Hitchcox 
against  Columbia  V.  Hitchcox  and  others;  that  the  suit  be 
revived,  etc.;  that  the  parties  named,  including  the  execu- 
tors, widow,  and  heirs  of  A.  S.  Core,  the  widow  and  heirs 
of  M.  M.  Hitchcox,  the  said  Morrisons,  and  the  present 
owners  of  the  other  interests  in  said  two  hundred  and 
ninety-three  acres,  be  made  defendants  to  the  amended 
bill,  and  that  they  be  required  to  answer  the  same  as  well 
as  the  original  bill;  and  for  the  relief  asked  for  in  the 
original  bill,  the  removal  of  the  cloud,  and  the  partition 
of  the  land. 

At  September  rules,  18*>5,  summons  returned  executed 
as  to  defendants  J.  S.  Pratt,  Margaret  Reitz,  and  L.  G. 
Reitz,  and   decree  niii  as  to  them,*  and  J.  M.  and   W.  L. 
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Morrison  filed  their  demurrer  to  amended  bill,  in  which 
plaiDtiffs  joined.  Bill  taken  for  confessed,  and  cause  set 
for  hearing  as  to  other  defendants  served  with  process  at 
August  rules.  On  the  6th  of  November,  IS'JS,  the  demur- 
rer was  argued  and  overruled,  and  leave  granted  defend- 
aDts  to  answer  the  bill  within  thirty  days  from  the  rising 
of  the  court.  On  the  5th  of  March,  18%,  the  cause  was  re- 
vived on  said  amended  bill,  and  ordered  to  be  proceeded 
in,  in  the  name  of  said  plaintiff's  in  the  amended  bill,  the 
heirs  at  law  of  said  Victor  V.  Hitchcox,  deceased;  and  de- 
fendants John  M.  Morrison  and  William  L.  Morrison  ten- 
dered their  joint  answer  to  the  amended  bill,  which  was 
filed,  and  Thomas  E.  Davis  and  Joab  Martin,  administra- 
tors of  A.  S.  Core,  also  tendered  their  answer  to  said 
amended  bill,  which  was  filed,  and  plaintiffs  replied  gen- 
erally to  both  of  said  answers.  Said  Morrisons,  in  answer- 
ing, adopted  their  answers  to  the  original  bill  so  far  as  ap- 
plicable; admitted  the  decree,  their  appeal,  and  reversal 
of  decree  by  the  Supreme  Court;  and  denied  the  material 
allegations  of  the  amended  bill;  pleaded  the  suits  of  Ros- 
enheim against  M.  M.  Hitchcox,  and  P.  T.Jeffreys  against 
the  M.  M.  Hitchcox  heirs,  and  the  partition  suit  of  Core, 
in  bar;  and  pleaded  the  statute  of  limitations  of  ten  years 
and  five  years,  and  their  failure  to  correct  the  decrees,  if 
void,  within  five  years,  and  that  the  proceeds  of  the  sale  of 
the  one-fourth  interest  were  applied. to  the  payment  of 
the  debts  of  M.  M.  Hitchcox's  estate.  The  defendants 
Thomas  E.  Pavis  and  Joab  Martin,  executors  of  A.  S. 
Core,  also  filed  their  answer.  Depositions  were  taken  and 
filed  by  both  plaintiffs  and  defendants,  and  on  the  10th 
day  of  September,  1896,  the  cause  was  submitted  upon  the 
papers  formerly  read,  the  proofs  taken  in  cause  upon 
the  amended  bill,  the  answers,  and  general  replications 
thereto,  and  bill  taken  for  confessed  as  to  other  defend- 
ants served  with  process,  and  arguments  of  counsel,  when 
it  was  decreed  that  the  plaintiffs  were  not  entitled  to  the 
relief  prayed  for;  and  the  original  and  amended  bills  were 
dismissed,  and  costs  awarded  the  defendants  Morrisons 
and  Core,  executors,  against  plaintiffs,  from  which  decree 
platntifis  appealed. 
This  is  a  suit,  the  prime  object  of  which  ia  to  remove 
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cloud  from  plaintiffs'  title.  Evidently  the  proceeding-  for 
partition  is  merely  used  for  jurisdictional  purposes. 
"The  jurisdiction  takes  its  rise  in  the  doctrines  of  jfw/'a 
timcU  in  order  to  give  repose  and  peatc  to  the  party  in 
possession  by  virtue  ot  a  rightful  claim  or  title  against 
him  who  might  vex  and  harass  with  suits  after  the  right 
bad  been  fairly  tested  in  a  court  of  law,  or  against  a  deed 
or  other  evidence  of  title  which  had  been  fraudulently  ob- 
tained, and  which  might  be  set  up  after  the  evidence  which 
could  manifest  its  true  character  had  become  obscure  or 
had  passed  away."  Huntinglonw  Allen,  44  Miss.  654. 
In  Orton  v.  Smith,  18  How.  263,  IS  L.  Ed.  393,  it  is  said: 
"Those  only  who  have  a  clear  legal  and  equitable  title  to 
land,  connected  with  possession,  have  a  rig;ht  to  claim  the 
interference  of  a  court  of  equity  to  give  them  peace  or  dis- 
sipate a  cloud  on  the  title."  And  in  Frost  v,  Spilley,  121 
U.  S.  553,  7  Sup.  Ct.  1131,  30  L.  Ed.  1012:  "The  bill  can- 
not be  maintained  without  clear  proof  of  the  possession 
and  legal  title.  A  person  out  of  possession  cannot  main- 
tain such  a  bill,  whether  his  title  is  legal  or  equitable;  for, 
if  his  title  is  legal,  his  remedy  at  law,  by  action  of  eject- 
ment, is  plain,  adequate,  and  complete.  And,  if  his  title 
is  equitable,  he  must  acquire  legal  title,  and  then  bring 
ejectment."  In  Stuarfs  Heirs  v.  Coaltei,  4  Rand  74: 
"A  court  of  equity  has  no  jurisdiction  to  settle  the  title 
and  bounds  of  land  between  adverse  claimants,  unless  the 
plaintijf  has  some  equity  against  the  party  claimingf  ad- 
versely to  him.  An  equity  against  other  persons  will  not 
give  such  jurisdiction."  Plaintiffs  have  no  equity  against 
the  defendants  John  M.  Morrison  and  William  L.  Morri- 
son, who  have  been  in  the  actual  possession  of  the  whole 
interest  claimed  by  plaintiffs  in  the  two  hundred  and 
ninety-three  acres  of  land.  From  the  time  they  took  pos- 
session, in  1879,  that  possession  was  open,  notorious,  ex- 
clusive, adverse,  and  hostile,  and  under  "color  of  title," 
In  Mullan-s  Adm'r  v.  Carper,  37  W.  Va.  215  (16  S.  E  527) 
(Syl.  point  l),it  is  held  that  "any  written  inslrument.how- 
ever  defective  or  imperfect,  and  no  matter  from  what 
cause  invalid,  purporting  to  sell,  transfer,  or  convey  title 
to  land,  which  shows  the  nature  and  extent  of  the  party's 
claim,  constitutes  color  of  title,  within  the  meaning  of  the 
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law  of  adverse  possession."  And  in  Swatin  v.  Thayer 
36  W.  Va.  46.  (14  S.  B.  423)  (Syl.,  itoint  2) :  "A  deed  pur- 
porting to  convey  land  in  fee  under  a  void  sale,  made  un- 
der a  deed  of  trust,  by  a  trustee  having  no  legal  authority, 
gives  color  of  title."  Swann  v.  routig,  36  W.  Va.  57,  (4  S. 
E.  426).  The  question  arises  upon  the  demurrer  whether 
John  M.  Morrison  and  William  L.  Morrison  are  proper . 
parties  to  this  suit,  and  whether  they  can  be  compelled  to 
remain  parties,and  have  their  rightsadjudicated in  acourt 
of  equity,  as  ia  the  case  ol  Carberry  v.  Railroad  Co.,  44 
W.  Va.  360,(28  S.  E.  694),  where  the  plaintiffs  were  claim- 
iag  the  original  right,  unaffected  by  the  sale  of  the  land  as 
forfeited  to  the  state,  while  the  railroad  company  was 
claiming  under  a  proceeding  adverse  to  plaintiffs'  title; 
selling  it  as  forfeited  and  lost  to  them  by  their  default  in 
paying  the  taxes.  In  that  case  Judge  Brannon,  in  his 
opinion,  says:  "There  is  Do  ligament  of  community  ot  in- 
ttrest  between  them.  The  plaintiffs'  counsel  argues  that 
the  bill  makes,  not  the  case  of  a  substantial  adverse  title, 
but  it  represents  the  claim  of  the  company  as  so  thin  as 
to  be  a  pretended  title.  But  it  has  body  enough  to  sug- 
gest to  the  plaintiffs  the  necessity  of  bringing  it  before 
the  court  to  have  it  dispelled  as  a  cloud,  and  it  must  there- 
fore have  an  entity  sufficient  to  call  it  an  adverse  title.  If 
a  nonentity,  why  bring  it  in?  And,  besides,  the  allegation 
that  it  originated  under  a  sale  of  a  court  as  forfeited  lands 
tells  us  that  it  is  a  title  of  sufficient  substance  to  warrant 
as  in  treating  it  as  a  conflicting  title."  The  judge  further 
says:  "It  is  needless  tu  expand  here  upon  the  proposition 
that  equity  will  not  entertain  a  bill  which  is  but  an  action 
of  ejectment,  and  thus  try  adverse  title,  unless  it  be  inci- 
dental to  relief  under  a  known  head  ol  equity  jurisdiction. 
It  is,  however,  claimed  that  the  court  has  jurisdiction  for 
partition,  and,  as  incidental  to  its  exercise,  will  settle  all 
questions  affecting  the  legal  title,  under  section  1,  chapter 
79,  Code  1891,  and  so  try  titles  entirely  adverse.  If  so, 
Ibe  adverse  claimant,  having  no  community  of  interest 
with  the  other  party,  and  being  in  no  view  a  co-tenant,  but 
standing  out  on  his  own  independant  right,  denying  all 
right  in  his  adversary,  and  that  adversary  confessedly  hav- 
ing no  right  to  a  mere  share  in  the  other's  ownership,  but 
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to  all,  if  to  anything:,  is  deprived  of  his  right  to  a  jury  trial 
under  that  clause  of  the  constitution  saying  that  no  one 
shall  be  deprived  of  his  property  without  judgment  of  his 
peers.  Next  to  a  trial  for  life  or  liberty,  the  jury  right  is 
most  essential  and  sacred  in  a  legal  proceeding  to  take 
away  a  man's  freehold, — his  home  and  castle, — as  of  in- 
ferior title.  The  statute  never  was  intended  to  subject  a 
stranger,  an  enemy,  to  the  right  under  which  partition  is 
sought,  to  a  loss  of  this  jury  trial.  Where  there  is 
conflicting  claim  to  share  in  the  land  under  the  same  right 
under  which  partition  is  sought,  and  the  determination  of 
the  conflict  is  merely  incidental  to  the  partition,  the  statute 
applies,  and  gives  the  court  power  to  decide  such  conflict. 
That  is  not  a  case  of  claims  utterly  hostile,  each  demand- 
ing, not  a  share,  but  the  whole;  one  alone  entitled  to  the 
whole.  That  is  not  partition.  Such  is  this  case.  I  ask, 
as  Judge  Tucker  asked  in  i,iinffcv./(>ncs,  S  Lrigh,  195, 
what  equity  have  plaintiffs  against  the  railroad?  There  is 
no  common  seisin  between  them.  I  will  not  dwell  further 
upon  the  construction  of  this  statute,  as  I  g^ve  my  con- 
struction of  it  in  Davis  \.  Setllc,  43  W.  Va.  17(26  S.  E. 
557-561).  See  Pillow  v.  Imfrovemenl  Co.,  92  Va.  144  123  S. 
E.  32)."  I  have  quoted  from  the  opinion  in  the  Carberry 
Case  thus  extensively  because  in  the  case  in  hand  it  ap- 
plies as  well  as  to  the  case  in  which  it  was  written.  It 
seems  to  be  well  settled,  as  stated  in  point  three  of  the 
syllabus  in  the  case  quoted  from,  that  "a  court  of  equity, 
under  its  jurisdiction  to  remove  a  cloud  over  the  title  to 
land,  will  not  entertain  a  bill  by  a  plaintiff  who  has  only 
constructive,  but  not  actual,  possession."  Davis  v.  Settle, 
43  W.  Va.  17  (26  S.  E.  557) ;  Moore  v.  McXittt,  41  W.  Va. 
695  (24  S.  E.  682);  Clayton  v.  Barr,  34  W.  Va.  290  (12  S.  E. 
704).  In  De  Camp  v.  Carnakan  26  W.  Va.  839  (Syl,  point 
2).  it  is  held  that  "a  court  of  equity  has  a  right  to  cancel  a 
deed  which  is  a  cloud  upon  tbc  title  of  one  out  of  ]>usscs- 
sion  of  the  land."  But  in  that  case  the  jurisdiction  was 
sustamed  upon  the  ground  of  partition,  the  equities  ex- 
isting between  the  parties  to  the  suit,  the  defendant,  the 
St.  Lawrence  Boom  and  Manufacturing  Company  having 
the  title  to  the  residue  of  the  property,  seven-twelfth  a, 
while  the  plaintiff  had  title  to  flvc-twcUths;  and  the  court, 
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having:  jurisdiction  for  partition,  would  pass  on  the  title 
incidentally  to  the  relief.  The  syllabus,  standing  as  it 
does  as  an  abstract  proposition  of  law,  is  not  in  accord 
with  a  long-,  unbroken  line  of  decisions  of  Virginia  and 
West  Virginia,  and  is  somewhat  misleading.  The  final 
decree  in  the  case  at  bar  shows  that  the  cause  was  heard 
on  its  merits,  and  the  bills  dismissed.  The  court  not  hav- 
ing the  jurisdiction  to  grant  the  relief  prayed  for,  and  it 
being  held  that:  "A  decree,  on  full  bearing,  dismissing 
a  bill  generally,  without  reservation  of  right  to  the  plain- 
tiff to  sue  at  law,  is  conclusive  upon  all  the  matters  in- 
volved m  the  case,  even  though  there  was  no  jurisdiction 
in  equity  because  of  adequate  remedy  at  law.  Unless  it 
otherwise  appears  from  the  decree,  it  will  be  taken  that 
the  dismissal  was  upon  a  bearing  of  the  merits"  (Car- 
berry  V.  Railroad  Co.,  supra), — the  decree  should  be  . 
amended  by  adding,  "but  such  dismissal  is  without  pre- 
judice," and  with  such  modification  the  decree  is  affirmed. 
Affirtned. 


CHARLESTON. 

Hays  v.  Freshwater  el  ah 

Submitted  Junes,  18TO-Decided  December  2,  J899. 

1.    ExEL-croKS— jiimAirgrf/))/  AccoiinlK—Lnchc». 

J.  M.  C,  l).v  hia  lant  will  hikI  teHtamoiit.,  appoliilcil  Iwo  o\e- 
pulorK,  who  iiiialilici],  nnd  I'lilcreti  upon  their  (ititli-M, 'and 
maiie  the  first  seltlenu'iit  of  their  acroiints  on  the  13th  o( 
Doeember,  1HK3,  ni.d  the  seeoiid  settlement  on  the  16th  o( 
June,  ISSH.  After  the  death  of  one  of  the  executors,  H„  one 
of  the  diKtributeeH  under  said  will,  at  October  rules,  1894, 
filed  ber  bill   to   sur<;harge   and   falaify   said   accounts.    The 
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lai'hes   of   plaintiff  are   ro   gTeat    in   I 

tlie  rt-liff  prayed  tor  will  be  Ucnii'd.    (p.  219). 

2     Will— CbB8(rMc(*on. 

'Jhe  cardinal  ru!u  tor  th<-  conxtriKllon  nf  n 
lain  the  intent  i>f  the  teslaltir  from  the  en 


(p.-iLMj. 

8     Ai'VANOBMBNTS— /n/erert— jOfWrJAuWon. 

Whei^  a  testatiir,  in  his  will,  makes  advaneemenlH  tn  his 
ehililren,  ami  direcls  that  the.v  shall  lie  chargi-d  inferesi 
thereon,  it  is  projier  to  eharf^e  sneh  interest  in  making  dis- 
tiibution  of  his  eHtate.     (p.  325). 

Appeal  from  Circuit  Court,  Hancock  County. 

Suit  by  Virginia  B.  Hays  ag-ainst  E.  A.  Freshwater  and 
others.  Decree  for  plaintiff,  and  defendant  Freshwater 
appeals. 

Affirmed. 

John  R.  Donehoo  and  Mb'^vin  &  Ewing,  for  appellant. 

Palmer  &  Teiomas,  for  appellee. 

English,    Judge, 

On  the  27th  day  of  April,  1878,  James  M.  Campbell,  of 
Butler,  Hancock  County,  West  Virginia,  made  his  last  will 
and  testament,  and  appointed  his  brother,  George  W. 
Campbell,  and  bis  son-in-law,  E.  A.  Freshwater,  execu- 
tors thereof,  and  on  December  1,  1880,  he  added  a  codicil 
thereto.  After  the  death  of  said  James  M.  Campbell,  said 
executors  qualified,  and  gave  bond,  and  took  upon  them- 
selves the  duties  attending  the  administration  of  said  estate, 
iind  continued  to  act  as  such  executors  jointly  until  aome 
time  in  the  year  1890,  when  said  George  W.  Campbell  died, 
and  R.  H.  Campbell  and  Howard  N.  Campbell  were  appoint- 
ed and  qualified  as  his  executors.  After  the  death  of  satd 
George  W.  Campbell,  nearly  all  of  the  business  connected 
with  the  settlement  of  the  estate  of  said  James  Campbell 
was  transacted  by  said  E.  A.  Freshwater,  surviving  ex- 
ecutor of  said  last  will  and  testament.  On  the  13th  of 
December,  1883,  said  George  W.  Campbell  and  E.  A. 
Freshwater  made  a  settlement  of  their  accounts  as  such 
■executors  before  a  commissioner  of  the  county  court  of 
Hancock  County,  finding  a  balance  due  said  estate  as  of 
September  17,  1883,  of  one  thousand,  three  hundred  and 
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forty  dollars  aad  eighteen  cents,  which  report  was  uaex- 
cepted  to,  and  was,  on  the  4th  day  of  February,  1884,  con- 
firmed by  the  county  court  of  said  county.  Said  execu- 
tors again  made  a  settlement  of  their  accounts  before  the 
same  commissioner  on  the  16th  day  of  June,  1888,  who 
found  a  balance  due  said  esecutors  of  five  dollars  and 
seveny-four  cents.  On  the  first  Monday  in  October,  1H94, 
Virginia  B.  Hays,  a  daughter  and  legatee  of  said  James 
M.  Campbell,  filed  her' bill  in  the  circuit  court  of  Han- 
cock County,  having  for  its  object  a  settlement  of  the  ac- 
conncs  of  E.  A.  Freshwater  as  surviving  executor  of  said 
James  M.  Campbell,  and  of  R.  H.  and  Howard  N.  Campbell, 
executors  of  the  last  will  and  testament  of  George  W.  Camp- 
bell, deceased,  to  surcharge  and  falsify  the  accounts  of  E. 
A.  Freshwater  and  George  W.  Campbell  which  had  been 
settled  before  a  commissioner,  and  to  recover  such  balanct; 
as  might  be  found  in  the  hands  of  the  said  surviving  ex- 
ecutor, R.  H.  and  Howard  N.  Campbell,  executors  ot  said 
George  W.  Campbell,  deceased,  and  seeking  a  construction 
of  said  will.  To  this  bill  the  appellant  E.  A.  Freshwater, 
as  executor  of  James  M.  Campbell,  filed  his  demurrer, 
claiming  therein  that  so  much  of  said  bill  as  sought  to 
surcharge  and  falsify  said  first  settlement  of  accounts 
made  by  said  executors  was  barred  by  the  laches  of  the 
plaintiff,  more  than  ten  years  having  elapsed  between  the 
date  of  said  settlement  and  the  commencement  of  this  suit; 
and  also  demurred  to  so  much  of  said  bill  as  relates  to  said 
second  settlement,  because  more  than  six  years  had 
elapsed  between  the  date  of  said  second  settlement  and 
the  commencement  of  this  suit;  and  for  other  reasons 
assigned,— which  demurrer  was  overruled,  and  the  defend- 
ants were  ruled  to  answer.  On  the  Sth  of  December,  1874, 
said  Freshwater,  executor,  as  aforesaid,  filed  his  separate 
answer  to  complainant's  bill,  claiming  therein  that  the 
plaintilf  was  barred  by  her  laches  from  surcharging  and 
falsifying  either  of  said  accounts  settled  as  aforesaid,  and 
assigned  other  reasons  why  the  plaintiff's  bill  could  not 
be  maintained,  and  put  in  issue  the  material  allegations  of 
the  plaintifif's  bill.  R,  H.  and  Howard  N.  Campbell  execu- 
tors of  George  W.  Campbell,  also  filed  their  answer,  rely- 
ing on  the  laches  of  the  plaintiff,  stating  various  reasons 
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why  the  plaintiff's  bill  could  not  be  maiataiaed,  and  putting 
in  issue  the  material  allegations  of  the  plaintiff's  bill.  On 
the  24th  of  July,  1895,  the  cause  was  heard  upon  the  bill 
and  answers  together  with  the  papers  theretotore  filed. 
The  court,  proceeding  to  construe  said  will,  held  that  the 
plaintiff  was  entitled  to  have  the  accounts  of  E.  A,  Fresh- 
water and  George  W.  Campbell,  executors,  and  the  ac- 
counts of  E.  A.  Freshwater,  surviving  executor,  restated 
and  settled  to  conform  to  the  construction  placed  upon 
said  will  by  said  decree,  and  directed  that  the  cause  be  re- 
ferred to  a  commissioner  ot  the  court  to  restate  and  settle 
said  accounts,  with  leave  to  either  party  to  surcharge  and 
falsify  the  settlements  of  the  accounts  as  already  made  by 
said  executors.  In  pursuance  of  this  decree  an  account 
was  taken,  and  reported  to  the  court,  which  was  excepted 
to  by  said  executors  for  various  reasons,  and  on  the  11th 
of  April,  18%,  a  decree  was  entered  in  said  cause  sustain- 
ing some  of  the  exceptions  to  said  report  and  overruling 
others,  ascertained  the  sums  which  it  considered  properly 
chargeable  to  the  devisees  of  James  M.  Campbell  as  ad- 
vancements, and  also  the  amount  which  the  plaintiff,  Vir- 
ginia B.  Hays,  was  entitled  to  as  a  devisee  of  James  M. 
Campbell;  also  found  the  balance  in  the  hands  of  E.  A. 
Freshwater,  executor,  on  November,  1893,  was  two  thous- 
and one  hundred  and  forty  dollars  and  seventy-five  cents, 
and  directed  that,  so  far  as  the  said  G.  H.  and  Howard  N. 
Campbell,  executors,  as  aforesaid,  should  pay  the  amounts 
therein  recovered  by  Virginia  B.  Hays  and  Hannah  G.  Mil- 
ler, or  either  of  them,  they,  the  said  executors  of  George 
W.  Campbell,  should  be  reimbursed,  aod  recover  against 
said  E.  A,  Freshwater,  not  exceeding  the  sum  of  two 
thousand  one  hundred  and  forty  dollars  and  seventy-eight 
cents,  and  interest  thereon  from  the  15th  of  November, 
1893;  and  from  this  decree  the  defendant  Freshwater,  ex- 
ecutor, etc.,  obtained  this  appeal. 

The  first  error  assigned  and  relied  upon  by  the  appel- 
lant is  claimed  to  have  been  in  the  action  of  the  court  in  its 
decree  of  November  15,  1894,  overruling  appellant's  de- 
murrer to  the  plaintiff's  bill:  First,  because  the  settle- 
ment made  in  1883  by  appellant  and  his  co-executor  was 
regular,  and  regularly  confirmed,  and,  having  remained  uo- 
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cballeag-ed   for  more  than  ten  years  before  the  institution 
of  this  suit,  plaintiff  was  barred  by  her  laches  from  sur- 
charge or  falsification  of  any   part  of  it;  secondly,  for  the 
reason  that,  their  second  settlement,  having'  been  made  in 
June,  1888,  more  than  six  years  before  the  commencement 
of  this  suit,a  similar  bar  is  raised.'   OurCode  (c.87,s.22). 
speaking  of  the  report  of  settlements  of  accounts  of  fiduci- 
aries, says:     "The  report  to  the  extent  to  which  it  may  be 
so  confirmed  shall  be  taken  to  be  correct,  except  so  far  as 
the  same  may  in  a  suit  in   proper  time  be  surcharged  or 
falsified."     Now,  it  appears,  as  we  have  seen,  that  the  ex- 
ecutors of  the  estate  of  James  M.  Campbell,  deceased,  set- 
tled their  accounts  as  such  before  a  commissioner  on  the 
I3th  of   December,  1883,  which  settlement  was  confirmed 
by  the  county   court  December  23,  1883,  and  this  suit  was 
not  instituted  until  October,  1894.     This  first  settlement 
was  unexcepted   to,  and  dealt  with  all  the  items  that  are 
now  sought  to  be  surcharged  and  falsified.     A  second  set- 
tlement was  made,  as  betore  stated,   on  June   16,   1888, 
which  was  retained  by  the  commissioner  for  ten  days  lor 
exceptions,  but  which  remained  unexcepted  to.     The  bal- 
ance found  due  from  said  executors  on  the  first  settlement 
was  one  thousand  three  hundred  and  forty  dollars  and  eigh- 
teen cents.     In  the  second   settlement  the   executors  are 
charged  with  this  amount,  and   the  interest  collected  at 
different  times  on  three  thousand  dollars,  invested  for  the 
benefit  of  the  widow  of  said  James  M.  Campbell,  and  the  in- 
terest on  nine  hundred  and  ninety-nine  dollars  and  thirty- 
nine  cents  used   by  E.  A.  Freshwater,  one  of  the   execu- 
tors, for  three  yearsand  fourmonths;  and  they  were  cred- 
ited with  certain  amounts  disbursed  by  them,  ascertaining 
a  balance  in  favor  of  said  executors  of  five  dollars  and  sev- 
eaty-four  cents.     Now,  the  only  criticism  made  upon  this 
second  settlement  of  accounts  appears  to  be  that  the  same 
was  not  made  in  the  time  required  by  law,  and   for   that 
reason  said  executors  should  not  be  allowed  commissions; 
and  because  it  does  not  charge  the  proper  balance  carried 
over  from  the  former  settlement,  which  balance  should  be 
corrected  in  the  manner  indicated  in  the  oh jections  raised 
to  the  first  settlement;  so  that  it  appears  that  the  entire 
effort  to'  surcharge  and  falsify  said  accounts  was  directed 
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agaiast  the  items  cfaargred  in  the  first  settlement,  with  the 
exceptioQ  of  the  objection  to  the  commissions  charged  in 
the  second  settlement  on  the  ground  that  the  settlements 
were  not  made  in  time.  Was  this  suit  mstituted  in  time 
to  raise  these  questions?  It  has  become  a  maxim  that 
equity  favors  the  vigilant,  and  looks  with  discountenance 
upon  stale  demands,  and  it  has  becnfrequcitly  held  that 
long  delay,  and  sometimes  a  delay  less  than  the  period  of 
the  statute  of  limitations,  will  be  treated  as  laches  su£S- 
cient  to  deny  the  aid  of  equity.  As  was  said  by  Lord  Cam- 
den in  Smith  v.  Clay,  3  Brown,  Ch.  640,  note:  "A  court 
of  equity,  which  is  never  active  in  relief  against  conscience 
or  public  convenience,  has  always  refused  its  aid  to  stale 
demands  where  the  party  has  slept  upon  his  rights,  and 
acquiesced  for  a  great  length  of  time.  Nothing  can  call 
forth  this  court  into  activity,  but  conscience,  good  faith, 
and  reasonable  diligence.  Where  these  are  wanting,  the 
court  is  passive,  and  does  nothing.  Laches  and  neglect 
are  always  discountenanced."  So,  in  the  case  of  Pttsey  v. 
Gardner,  21  W.  Va.  470,  this  Court  held  (Syl..  point  6) 
that:  "Even  where  there  is  no  absolute  bar  from  lapse  of 
time  or  by  the  statute  of  limitations,  it  is  a  principle  of 
courts  of  equity  not  to  take  cognizance  of  an  equitable 
claim  after  a  great  lapse  of  time;  and  where,  from  the 
death  of  parties,  and  witnesses,  there  is  danger  of  doing 
injustice,  and  there  can  no  longer  be  a  safe  determination 
of  the  controversy."  And  in  point  7:  "Lapse  of  time, 
when  it  does  not  operate  as  a  positive  statutory  bar,  oper- 
ates, in  equity,  as  an  evidence  of  assent,  acquiescence,  or 
waiver."  See,  also.  Bland  v.  Slcwatt,  35  W.  Va.  518,  (14 
S.  E.  215) ;  and  Bill  v.  Sckilling^,  39  W.  Va.  108,  (19  S.  ?:. 
514) .  In  the  case  of  Critttmer  v.  McSwords,  24  W.  Va. 
595,  this  Court  held  that:  "In  a  suit  in  equity  to  enforce  a 
puiely  equitable  demand,  the  defense  of  the  statute  of 
limitations  can  have  no  application,  of  itself  or  by  analogy, 
to  any  limitation  in  courts  of  law.  Such  cases  must  be  de- 
termined by  courts  of  equity  upon  rules  and  principles  of 
their  own.  While  in  such  cases  laches  and  lapse  of  time 
are  elements  which  cannot  be  safely  disregarded,  tbey  are 
not  always  the  most  important  considerations.  Where  the 
lapse  of  time  is  less  than  twenty  years,  the  moat  important 
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consideratious  ia  support  of  tbis  defense  generally  are: 
First,  the  death  of  the  parties  to  the  original  transaction 
to  be  investigated,  or  the  intervention  of  the  rights  of  third 
persons;  second,  the  loss  of  evidence  when  the  transac- 
tions are  complicated  so  as  to  render  it  difScult,  if  not  im- 
possible, to  do  justice,"  etc.  In  the  case  under  considera- 
tion more  than  ten  years  had  elapsed  between  the  date  of 
the  confirmation  of  the  first  settlement  and  the  institution 
of  this  suit,  and  more  than  six  haid  elapsed  since  the  last 
settlement  was  made  before  the  suit  was  brought.  One 
of  the  executors  had  died,  and  the  suit  had  to  be  defended 
bf  his  executors,  who  were  necessarily  unacquainted  wfth 
many  of  the  transactions.  Under  the  provisions  of  the 
will,  as  understood  by  the  executors,  it  appears  they  pro- 
ceeded to  administer  the  estate  without  reference  to  the 
three  thousand  dollars,  directed  to  be  loaned  oiit  and  the 
interest  applied  to  the  support  of  the  widow,  the  appellee 
herself  receiving  a  considerable  portion  thereof,  so  far  as 
appears,  without  objection,  and,  after  acquiescing  in  the 
distribution  thus  made  by  the  executors  for  so  many 
years,  she  files  her  bill,  praying  another  and  different  dis- 
tribution, at  variance  with  the  st:ttlements  made  by  said 
executors,  when  they  were  both  in  life. 


After  hearing  the  arguments,  I  am  led  to  the  conclusion 
that  the  plaintiff  is  entitled  to  a  construction  of  the  will, 
and  especially  the  fifth  clause  thereof,  in  pursuance  of  her 
prayer  asking  therefor.  The  cardinal  rule  in  construing 
a  will  is  to  seek  from  the  entire  instrument  the  intention 
of  the  testator.  The  law  is  stated  thus  in  Hinton  v.  MU- 
hnnCs  Exr's,  23  W.  Va.  166:  "In  the  construction  of  a 
will  the  intention  of  the  testator  is  to  be  ascertained  by 
takingfbe  whole  will  together.  •  •  *  The  manifest  in- 
tention must  have  effect,  unless  some  rule  of  law  is  violated 
thereby."  And  in  Cotickv.  Eastham,  29  W.  Va.  (84.  (3 
S.  E.  23),  this  Court  held  that:  "When  the  language  of  the 
testator  is  plain,  and  his  meaning  clear,  the  courts  can  do 
nothing  but  carry  out  the  will  of  the  testator,  if  it  be  not 
inconsistent  with  some  rule  of  law."  Now,  when  this  will 
is  examined,  it   is  found  that  the  testator,  after  providing 
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for  the  paytneat  of  bis  just  debts  and  funeral  expenses, 
and  making  certain  provisions  for  his  widow,  in  the  third 
clause  says,  "To  my  children  (naming  them)  I  bequeath 
equal  portions  of  my  estate,  share  and  share  alike,"  after 
speaking  of  certain  advancements  he  had  made  and  in- 
tended to  make.  In  the  fourth  clause  he  says.  "I  hereby 
authorize  and  direct  my  executors  to  make  such  disposal 
of  the  balance  of  my  personal  property  not  heietn  be- 
queathed as  shall  cause  my  heirs  to  share  and  share  alike 
in  the  same,"  and  in  the  fifth  clause  he  directs  that  the 
sum  of  three  thousand  dollars,  which  was  to  be  placed  at 
interest  for  the  benefit  of  bis  wife,  should,  at  her  death,  be 
equally  distributed  among  his  heirs  therein  named.  So, 
the  testator  in  several  places  clearly  manifests  his  inten- 
tion of  dividing  his  property  equally  among  his  children 
therein  named,  and  the  intention  should  be  carried  out,  if 
possible.  The  said  sum  of  three  thousand  dollars  seems 
to  have  been  loaned  out  by  the  testator  to  create  an  annuity 
for  the  benefit  of  his  wife,  and,  the  party  to  whom  it  was 
loaned  becoming  involved,  some  labor  and  expense  was  nec- 
essary in  collecting  the  same;  and,  in  fact,  the  sum  was 
reduced  to  some  extent  by  the  cost  of  its  recovery-  The 
question  which  now  presents  itself  for  solution  is:  What 
must  be  regarded  as  the  share  of  the  plaintiff  in  the  estate 
of  James  M.  Campbell;  and,  if  she  has  not  already  received 
it  from  the  bands  of  the  executors,  can  she  require  its  pay- 
ment out  of  said  three  thousand  dollars,  loaned  for  the 
benefit  of  said  widow?  Looking  at  the  entire  will  for  the 
intention  of  the  testator,  we  must  hold  that  at  the  death 
of  the  widow  this  three  thousand  dollars  became  a  general 
fund  in  the  hands  of  the  executors,  to  be  distributed  as 
the  other  personal  estate;  and  if,  in  the  distribution  made 
by  the  executors,  which  may  be  ascertained  by  reference 
to  their  accounts,  settled  as  aforesaid,  or  by  extraneous 
evidence,  it  is  found  that  the  appellee  has  not  received 
what  she  was  entitled  to  under  the  provisions  of  said  will, 
she  can  recover  from  the  executors  whatever  balance  may 
be  found  due  her  out  of  the  assets  in  their  hands.  The 
court,  in  its  decree  directing  an  account  in  this  cause,  held- 
tliat  the  plaintiff  was  entitled  to  have  the  accounts  of 
Freshwater  and  Campbell,  executors  of  James  M,  Camp- 
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bell,  deceased,  and  the  accounts  of  Freshwater,  surviving 
executor,  restated  and  settled  to  conform  to  the  construe. 
tion  of  the  will  therein  made,  and  referred  the  cause  to  a 
commissioner  to  settle  said  accounts,  with  leave  to  either 
party  to  surcharge  and  falsify  the  settlements  as  already 
made  by  said  executors;  and  that  said  settlements  should 
be  regarded  as  prima  facie  correct,  except  so  far  as  they 
might  not  conform  to  the  construction  of  the  will  an- 
nounced in  said  decree.  This,  as  before  stated,  we  regard 
as  error,  under  the  rulings  of  this  Court  in  Bland  v,  Slew' 
art  35  W.  Va.  518,  (14  S.  E.  215) ,  Pttsey  v.  Gardner,  21  W. 
Va.  469,  and  Trader  v.  Jarvis,  23  W.  Va.  100.  Under  these 
authorities  the  laches  of  the  plaintiff  would  prevent  her 
from  surcharging  the  first  two  settlements  made  by  the 
executors.  Under  this  decree  the  commissioner  proceeded 
to  settle  said  account,  but  did  not  surcharge  in  any  mate- 
rial manner  the  former  settlements  made  by  said  executors, 
and  tbe  appellants  are  not  prejudiced  by  the  action  of  the 
commissioner  in  that  regard,  or  by  the  decree  allowing 
said  accounts  to  be  surcharged  and  falsified.  In  ascertain- 
ing the  amount  the  respective  parties  were  chargeable 
with  by  way  of  advancement,  the  commissioner  charged 
interest  on  the  amount  received  from  the  date  of  its  recep- 
tion, and,  while  the  general  rule  is  that  interest  is  not 
charged  upon  advancements  during  tbe  life-time  of  an  in- 
testate, as  held  in  this  Court,  in  Kyle  v.  Courad,  25  W.  Va. 
760,  and  Knight\.  farborougk,  4  Rand,  569,  yet  where  a 
testator,  in  his  will,  directs  interest  to  be  charged  on  ad- 
vancements, it  is  proper  to  do  so.  See  1  Am.  &  Eng.  Enc. 
Law,  785;  also.  Tread-well  \.  Cordis,  5  Gray,  341;  Nicholas 
V.  Coffin,  4  Allen,  27. 

It  is  also  claimed  that  the  court  erred  in  decreeing  that 
the  executors  of  G.  W.  Campbell  recover  against  appel- 
lant such  sum,  not  exceeding  two  thousand  one  hundred 
and  forty  dollars  and  seventy-eight  cents,  as  they  might 
pay  of  the  amount  recovered  against  them  and  appellant, 
there  being  no  allegation  in  the  bill,  and  no  proof  warrant- 
ing such  recovery,  on  tbe  ground  that  there  can  be  no  de- 
cree between  co-defendants  unless  the  equities  between 
the  defendants  arise  out  of  the  pleadings  and  proofs  be- 
tween the   plaintiff  and   defendant.     The  proof  in    this 


L:,j,i..db;CiOO^IC 


226  Atkinson  v.  Wintehs.  L47 

case,  however,  shows  that  this  money  was  paid  over  to 
Freshwater  by  his  co-executor,  and  was  in  his  bands  as 
part  of  the  assets,  and  for  that  reason  I  regard  the  decree 
correct, 

The  only  remaining  error  is  in  regard  to  the  commis- 
sions which  the  commissioner  refused  to  allow  the  execu- 
tors, which  action  was  confirmed  by  the  court.  The  stat- 
ute being  so  imperative  that  commissions  shall  not  be  al- 
lowed where  personal  representatives  fail  to  make  their 
settlements  in  proper  time,  we  cannot  disturb  the  decree 
in  that  respect,  and  for  these  reasons  the  same  is  affirmed. 


CHARLESTON. 

Atkiuson  !>.  Winti;rsc/it/. 
Submitted  June  9,  1899— Decided  December  2,  1899. 

1.  Use  and  OccvPATiOK—Asiimnpsli—Pfeailing. 

Wher^  an  a<Tlii)n  of  uBSiiinpRit  in  broii^rht  for  the  use  and  oo- 
dipiitiMn  of  a  trni't  of  lanil,  ond  the  declnration  contains  only 
two  coiintH,  one  of  which  in  indeliHiitiiH  nHHunipRit.  and  the 
other  on  the  qiiuntiim  niernit.  ami  a  hill  of  partk-ulors  Is  filed 
wilh  the  declariilioii,  it  the  dcfcnihinlH  interpose  the  plea  of 
noil  aHMinnpHit  in  Hve  jenrB.  ntlhoii);h  n  written  upreement  not 
under  nenl  inn,v  iippear  in  evidence,  tixinjf  the  terms  of  the 
rental  for  one  year,  when  the  imHsesKi<jn  and  occupancy  con- 
tinue for  nearly  nix  yenr»  thereafter,  under  our  Htatittc,  the 
plaintifT  Hhall  not  lie  nouHuited  by  reason  of  waiit  writinir  ap- 
pearinK  i"  evidenee.  but  the  same  may  he  considered  in  fix- 
inpr  the  \nlite  of  the  rental,     (p.  3^1), 

2.  AswKV&iT—Limilation—Pieii. 

In  an  action  •.}{  aNKumpHit  for  the  use  and  occupation  of 
land,  where  the  cause  of  action  arises  ii]ion  the  lireoch  of  the 
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contract,  and  not  at  the  time  of  ma)tiD|;  the  same,  a  plea  that 
the  defrixlaiit  (lid  iiut  asHiime,  as  in  the  ilt-i^laralicin  net  forth, 
n-ithln  five  years  priiir  to  the  oommen cement  of  this  suit,  in 
not  a  proper  plea.    It  should  lie  Ihiit  the  iiclion  did  not  aerrue 

within  five  j-enrs,  etc.     (p.  23.1). 

3.    TiSFKSBE— Limitation— A^fhmatiue—Ptea. 

llie  defense  of  the  statute  of  limitations  is  an  affirmative 
ono.  and  a  plea  of  the  Rtntnte  which  merely  avers  the  pleader's 
eoncliisiona  of  law  ia  bad.  The  plea  must,  as  a  general  rule, 
set  up  the  facts  constituting  the  bar.^as,  for  Instance,  that 
thi"  alleged  cause  of  action  did  not  accrue  within  certain  desig- 
iialed  years  previous  to  the  institution  of  (he  suit.    {p.  235). 

Error  to  Circuit  Court,  Marshall  County. 

Action  by  Edward  M.  Atkinson  agfainst  W.  H.  and  J.  F. 
Winters.  Judgment  for  plaintiff,  and  defendants  bring 
error, 

A  firmed. 

Robert  Wihte,  for  plaintiffs  in  error. 
Caldwell  &  Caldwell,  for  defendant  in  error. 

English,  Judge: 

On  the  27th  day  of  March,  1896,  Edward  M.  Atkinson, 
instituted  an  action  of  trespass  on  the  case,  in  assumpsit, 
ai^inst  William  H.  Winters  and  James  F.  Winters,  in  the 
circuit  cou  rt  of  Marshall  County,  to  recover  three  thousand 
dollars  for  the  use  and  occupation  of  a  certain  farm,  with 
its  appurtenances.  The  declaration  contains  two  counts, 
— the  first  being  the  ordinary  count  for  use  and  occupa- 
tion; and  the  second,  the  usual  quantum  meruit  count. 
The  defendants  filed  three  special  pleas, — the  first  being 
that  they  did  not  assume  and  promise  as  in  the  declaration 
set  forth  within  five  years  prior  to  the  commencement  of 
the  suit;  the  second  averring:  that,  if  they  made  the  plain- 
tiff the  promise  alleged  in  bis  declaration,  at  the  time  of 
making  such  promise  the  defendants  were  hopelessly 
drunk,  and  wholly  incompetent  to  make  any  promise  valid 
and  binding  in  law;  the  third  averring  that  they  did  not 
occupy  and  enjoy  the  premises  mentioned  by  virtue  of  any 
contract,  lease,  or  agreement  with  the  plaintiff,  but  be- 
cause they  claimed  title  to  said  premises   in  themselves, 
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and  denied  all  title  of  plaintiff  to  the  same, — to  all  of  whicb 
pleas  the  plaintiff  replied  generally,  and  issue  was  thereon 
joined.  During  the  trial  a  paper  purporting  to  be  a  lease 
from  E.  M.  Atkinson  to  W.  H.  Winters  and  J.  F.  Winters, 
bearing  date  April  1,  1889,  for  a  tract  of  land  known  as 
the  "James  Winters  Farm,"  situated  in  Sand  Hill  district, 
Marshall  County,  West  Virginia,  containing'  about  one 
hundred  and  eighty  acres,  for  the  term  of  one  year,  com- 
mencing the  1st  of  April,  1889,  and  ending  March  31.  1890, 
in  consideration  of  three  hundred  dollars,  which  was  ia  the 
usual  form,  and  signed  by  E.  M.  Atkinson,  W.  H.  Winters, 
and  James  F.  Winters,  but  not  sealed,  was  offered  in  evi- 
dence, and  objected  to  by  defendants'  counsel.  The  ob- 
jection having  been  overruled,  the  lease  was  read  in  evi- 
dence to  the  jury,  which  lease,  at  its  conclusion,  contained 
the  following  stipulations:  "It  is  mutually  agreed  that  in 
case  the  Supreme  Court  of  the  State  of  West  Virginia  shall 
decide  the  case  in  which  said  party  of  the  first  part  pur- 
chased said  land  in  favor  of  said  Winters  or  his  children, 
or  shall  decide  in  said  cause  that  Atkinson  was  not  in  pos- 
session of  said  farm  at  the  time  the  supersedeas  was  al- 
lowed in  said  cause,  then  in  either  case  this  lease  shall 
become  void  and  of  no  effect;  and  it  is  further  agreed  that 
said  secoad  party  waives  no  right  of  any  kind  in  connec- 
tion with  said  cause  by  making  this  lease."  The  plaintlfif 
also  asked  the  court  to  give  the  jury  the  following  instruc- 
tion: "No.  1.  A  tenant  for  years,  who  holds  over  after  the 
expiration  of  his  term  without  paying  rent,  or  otherwise 
acknowledging  a  continuance  of  the  tenancy,  becomes 
either  a  trespasser  or  a  tenant,  at  the  option  of  the  land- 
lord. No.  2.  Where  the  landlord  suffers  the  tenant  to  re- 
main in  possession  after  the  expiration  of  the  original  ten- 
ancy, the  law  presumes  the  holding  to  be  upon  the  terms 
of  the  original  tenancy.  No.  X  The  court  instructs  the 
jury  that  the  paper  marked  'No.  61,'  at  the  time  it  was  ex- 
ecuted, was  a  lease  with  provisos;  and  at  the  time  the 
cause  of  action  accrued  in  the  cause  the  court  of  appeals 
having  decided  the  cause  referred  to  in  the  paper  marked 
'No.  61,'  as  appears  in  evidence  of  said  cause,  the  said  pa- 
per became  a  valid  lease,  with  the  term  thereof  to  date 
from  April  1,  1889,  the  date  of  said  lease.     No.  4.  A  lease 
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for  years  is  a  contract  for  the  possession  and  profits  of 
land  for  a  determinate  period,  with  the  recompense  of  rent. 
No.  5.  A  lessee  enterin)<  into  possession  or  retaining  pos- 
session under  a  lease  is  estopped,  while  retaining^  posses- 
sion, to  deny  his  landlord's  title.  This  arises  from  the  na- 
ture of  the  contract  of  lease,  which  is  for  the  possession 
and  use  for  a  prescribed  period  of  the  lessor's  property 
under  considerations  to  him  by  way  of  rent  or  otherwise." 
But  the  court  refused  to  give  No.  3  as  presented  by  the 
plaintiff,  but  gave  in  lieu  thereof  the  following,  to  wit: 
"The  court  instructs  the  jury  that  the  paper  marked  'No. 
61,'  at  the  time  it  was  executed,  was  a  lease  with  provisos. 
At  the  time  the  cause  of  action  accrued  in  this  cause  the 
Court  of  Appeals  having  decided  the  cause  referred  to  in 
this  paper  marked  'No.  61,'  as  appears  by  the  record  in 
evidence  of  said  cause,  the  said  paper  became  a  valid  lease, 
with  the  terms  thereof  to  date  from  April  1,  1889,  the  date 
of  said  lease."  And  the  defendants  asked  the  court  to 
give  certain  instructions  to  the  jury,  numbered  one,  two, 
three,  four,  five,  six,  to  wit:  "Instructions:  No.  1.  The 
court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  Supreme  Court  of  Appeals  of  West  Virginia 
did  decide  the  case  referred  to  in  the  contract  of  April  1, 
1889,  in  evidence,  in  favor  of  the  children  of  the  defendant 
W.  H.  Winters,  then  they  must  find  that  the  said  contract 
is  nugatory  and  is  not  binding  upon  the  defendants.  No. 
2.  If  the  jury  believe  from  the  evidence  that  the  question 
of  the  possession  of  the  plaintiff,  Atkinson,  named  in  said 
contract  of  April  1,  1889,  has  not  been  decided  in  the  cause 
therein  referred  to,  then  the  jury  must  find  that  said  con- 
tract cannot  now  be  enforced  in  the  suit  against  said  de- 
fendants. No.  3.  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  it  was  the  intention  and 
understanding  and  agreement  between  the  parties  at  the 
lime  of  entering  into  the  contract  that  said  contract  was 
not  to  have  the  full  effect  of  a  simple  lease  of  real  estate, 
then  the  jury  cannot  and  should  not  give  it  the  effect  of  a 
lease  between  the  parties.  No.  4.  If  the  jury  believe  from 
the  evidence  that  it  was  the  intention  and  agreement  and 
understanding  of  the  parties  to  said  agreement  of  April  I, 
1889,  that  the  (juestion  of  the  possession  or  right  to  the 
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possession  of  the  real  estate  therein  named  was  not  to  be 
thereby  settled  or  fixed,  but  was  reserved  and  remained 
open,  then  said  contract  cannot  be  treated  by  the  jury  as 
settling  the  rights  of  the  parties  as  to  the  possession  of 
said  property.  No,  5.  The  court  instructs  the  jury  that 
the  plaintiff  in  this  case  is  required  to  prove  his  case  by  a 
preponderance  of  the  evidence.  No.  6.  The  court  further 
instructs  the  jury  that  unless  they  believe  from  the  evi- 
dence that  the  plaintiff  has  proved  by  a  preponderance  of 
the  evidence  that  it  was  the  intention  of  the  parties  to  the 
contract  offered  in  evidence,  and  dated  April  1, 1889,  at  the 
time  of  the  execution,  that  it  was  to  operate  and  have  ifae 
force  and  effect  of  a  lease  between  the  parties  thereto, 
then  the  jury  are  instructed  that  they  shall  not  treat  said 
contract  as  a  lease,  but  shall  treat  and  ct^nsider  it  accord- 
ing to  the  intention  of  the  parties  at  the  time  of  the  execu- 
tion of  said  contract,  as  shown  by  the  evidence  introduced." 
These  instructions  were  refused  by  the  court,  but  in  lieu 
thereof  the  couri  gave  an  instruction  marked  "1,"  which 
does  not  appear  in  the  record,  and  the  clerk  certifies  that 
it  cannot  be  found  after  diligent  search.  This  instruction, 
however,  by  agreement  filed,  appears  to  have  been  subse- 
tjuently  found,  and  reads  as  follows:  "The  court  instructs 
the  jury  that  the  plaintiff,  in  order  to  recover  in  this  case 
against  the  defendants,  is  required  to  prove  his  case  by  a 
preponderance  of  all  the  evidence,"— which  instruction 
was  given  in  lieu  of  the  instruction  asked  by  defendants. 
The  record  in  the  chancery  suits  of  I.  N,  Ewing  against 
W.  H.  Winters  et  al.  and  James  Rine  ag:ainst  W.  H.  Win- 
ters, from  the  circuit  court  of  Marshall  county,  were  read 
in  evidence  to  the  jury;  also,  the  opinion  and  mandate  of 
this  Court  in  the  case  of  E^vhig  v.  Wintcn,  11  S.  E.  718. 
Numerous  witnesses  were  examined,  and  the  case  sub- 
mitted to  a  jury,  who  found  for  the  plaintiff  for  the  sum 
of  two  thousand  one  hundred  and  thirty-three  dollars  and 
ninety  cents.  The  defendants  moved  in  arrest  of  judg- 
ment, and  asked  the  court  to  set  aside  the  verdict  of  the 
jury  and  grant  them  a  new  trial,  which  motion  was  over- 
ruled by  the  court,  the  defendants  excepted,  and  judg- 
ment was  rendered  upon  the  verdict,  and  thereupon  the 
defendants  obtained  this  writ  of  error. 
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Now,  in  considering  the  questions  presented  by  the  re- 
cord in  this  case,  it  may  be  well  to  look  first  at  the  plead- 
ings. The  declaration  contains  but  two  counts.  The 
first,  as  we  have  seen,  is  indebitatus  assumpsit,  and  the 
second  on  the  quantum  meruit;  no  mention  being  made 
of  a  written  lease.  Besides  the  plea  of  the  statute  of  limi- 
tations, non  assumpsit  in  five  years  is  pleaded  and  relied 
on;  and  to  this  plea  there  is  no  special  reply,  the  plaintiff 
relying  on  the  general  replication. '  The  suit  therefore  in 
no  manner  appears  to  have  been  predicated  upon  any  lease 
in  writing.  Our  statute  (section  7,  chapter  93,  Code)  pro- 
vides that:  "Rent  of  every  kind  may  be  recovered  by  dis- 
tress or  action.  A  landlord  may  also,  by  action,  recover 
(where  the  agreement  is  not  by  deed)  a  reasonable  satis- 
faction for  the  use  and  occupation  of  lands;  on  the  trial  of 
which  action,  if  any  parol  demise,  or  any  agreement  (not 
being  by  deed)  wherein  a  certain  rent  was  reserved,  shall 
appear  in  evidence,  the  plaintiff  shall  not  therefore 
be  Don-suited ;  but  may  use  the  same  as  evidence  of 
the  amount  of  his  debt  or  damages."  Under  this  section 
of  the  statute,  this  action  might  have  been  brought  upon 
said  written  contract.  The  plaintiff  has,  however,  seen 
proper  to  take  a  different  course,  and  the  contract  was 
offered  in  evidence.  The  statute  savs  that  when  thus  of- 
fered it  may  be  used  as  evidence  of  the  amount  of  the  plain- 
tiff's claim,  and  that  it  may  be  so  used  was  held  in  the  case 
of  Gos&orti  v.  Ste-wari,  15  W.  Va.  657.  Let  us  next  inquire 
whether  said  written  contract  could  be  used  for  any  other 
purpose  than  that  designated  in  the  statute.  It  is  neither 
declared  on  nor  relied  on  by  way  of  reply  to  the  statute  of 
limitations,  there  being  no  intimation  in  the  pleadings  that 
the  plaintiff's  claim  was  based  upon  a  written  agreement. 
When  it  appears  in  evidence,  it  does  not  have  the  effect  of 
nonsuiting  the  plaintiff,  as  it  did  before  the  statute,  but 
may  be  used  as  evidence  of  the  amount  of  debt  or  damages. 
When  we  look  to  the  terms  of  this  contract,  it  appears  that 
it  was  for  one  year,  commencing  April  1,  1889,  and  ending 
March  31,  1890;  and  while,  subsequent  to  the  last-named 
date,  there  was  no  written  agreement  as  to  the  rental  to 
be  paid,  yet  the  la-w  would  presume  that  the  tenant  kept 
the  property  at  the  same  rate,  in  the  absence  of  any  subse- 
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quent  contract.  This  written  agreement  seems  to  have 
been  limited  expressly  to  one  year.  It  also  contained  a 
stipulation  that  if  this  Court  should  decide  the  case  in 
which  B.  M.  Atkinson  purchased  said  land  in  favor  of  said 
Winters  or  his  children,  or  should  decide  that  Atkinson 
was  not  in  possession  of  said  farm  at  the  time  the  super- 
sedeas was  allowed,  then  in  either  case  s<)id  lease  should 
become  void  and  of  no  effect,  and  that  saiil  i>artiesof  the 
second  part  waived  no  rig^htsof  any  kind  in  connection  with 
said  cause  by  making  said  lease.  The  case  referred  to  as 
pending  in  this  Court  was  not  decided  during  the  continu- 
ance of  said  written  lease,  but  the  opinion  in  the  case  was 
banded  down  on  June  21,  1890,  nearly  three  months  after 
the  termination  of  said  lease,  reversing  the  court  below, 
and  holding  that  a  proper  construction  of  the  will  of  James 
Winters  was  that  he  gave  to  W.  H.  Winters  the  homestead 
for  life,  an  estate  to  his  wife,  should  she  survive  him,  dur- 
ing widowhood,  and  the  remainder  over  in  fee  to  his  chil- 
dren, to  vest  in  possession  at  the  marriage  or  death  of  his 
widow,  should  bis  wife  survive  him,  othei  wise  at  his  own 
death;  but  allowing  Atkinson  to  hold  the  property  under 
his  purchase  at  the  judicial  sale  which  had  been  confirmed 
under  section  8  of  chapter  132  of  the  Code.  This  Court 
did  then  decide  said  cause  in  favor  of  Winters  and  hi»  chil- 
dren,  but  did  not  decide  that  Atkinson  was  not  in  posses- 
sion of  said  farm  at  the  time  the  supersedeas  was  allowed; 
but  neither  of  said  contingencies  occurred  during  the  con- 
tinuance of  said  lease,  and  for  that  reason  it  was  not  affected 
thereby.  The  defendants  and  appellants  remained  in  pos- 
session of  the  land  after  the  termination  of  the  lease,  until 
the  institution  of  this  suit,  which,  as  we  have  seen,  was  not 
brought  upon  said  written  contract,  but  Mas  brought  for 
the  use  and  occupation  of  the  land;  and  the  writing  was, 
we  think,  properly  admitted  in  evidence  in  order  to  fix  the 
amount  of  rent.  Taylor,  in  his  valuable  work  on  Landlord 
and  Tenant  (volume  2,  S  635) ,  in  speaking  of  the  action  for 
use  and  occupation,  says:  "At  common  law  an  action  of 
assumpsit  for  use  and  occupation  could  not  be  maintained 
if  there  was  an  express  demise.  Debt  for  use  and  occupa- 
tion would  always  lie,  but  the  plaintiff  in  assumpsit  was 
liable  to  nonsuit  if  an  express  demise  was  proved.     This 
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restriction  was  removed  by  St.  11  Geo.  II.  chap.  19,  where 
the  demise  was  not  by  deed,  and  recovery  in  an  action  of 
case  (that  is,  assumpsit)  was  aJJowed,  notwithstanding  an 
express  demise  not  under  seal  was  proved.  In  this  .action 
the  landlord  recovers,  not  rent,  but  the  equivalent  of  rent 
(that  is  to  say,  a  reasonable  satisfaction  for  the  use  and  oc- 
cupation of  the  premises  which  have  been  held  and  enjoyed 
under  the  demise);  and  the  rent  fixed  by  the  agreement 
is  only  used  as  a  medium  by  which  the  damages  in  this 
form  of  action  shall  be  ascertained  and  liquidated." 

As  we  have  seen,  the  English  statute  above  quoted  has, 
in  substance,  been  adopted  in  our  statute,  which  expressly 
allows  the  written  agreement  as  evidence  as  to  the 
amount  of  the  debt  or  damages,  and  to  be  used  in  hxing 
the  amount  of  the  rent  per  annum.  Then,  as  to  the  statute 
of  limitations:  When  we  refer  to  section  6  of  chapter  104 
of  the  Code,  we  find  that  the  ten-years  limitation  applies  to 
"every  action  to  recover  money  which  is  founded  •  •  * 
upon  a  contract  by  writing  signed  by  the  party  to  be 
cdarged  thereby  or  his  agent,  but  not  under  seal,  and  if  it 
be  upon  other  contract  within  five  years  unless,"  etc. 
Now,  as  this  suit  was  not  founded  upon  said  written  con- 
tract, I  bold  that  the  limitation  of  five  years  is  not  affected 
by  said  written  contract,  but  applies  to  the  entire  account 
sued  on,  and  set  forth  in  the  bill  of  particulars  filed  with 
the  plaintiff's  declaration,  without  reference  to  said  writ- 
ten contract.  Commencing  with  the  one  hundred  and  fifty 
dollars  due  September  30,  1891,  and  including  interest  to 
the  date  of  the  verdict,  the  rent  for  the  five  years  next  pre- 
ceding the  institution  of  this  suit  would  be  one  thousand 
seven  hundred  and  forty-eight  dollars  and  foriy-three 
cents,  which  is  three  hundred  and  eighty-five  dollars  and 
forty-seven  cents  less  than  the  verdict  found  by  the  jury. 
So  that  in  my  view  of  the  case  the  verdict  was  excessive, 
and  should  have  been  set  aside. 

As  to  the  instructions  asked  for  by  the  plaintiff,  Nos. 
one,  two,  four  and  five  were  abstract  propositions  of  law, 
wilb  reference  to  the  lease  offered  in  evidence.  Instruc- 
tion No.  3,  as  asked  for  by  the  plaintiff,  and  as  modified 
and  given  by  the  court,  in  either  form  was  improper,  be- 
cause, as  was  held  by  this  Court  in  Barter  v.  Insurance 
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Co,  IfeW.  Va.  658,  "it  is  error  to  instruct  a  jury  as  to  a 
clause  of  a  contract  not  presented  to  the  court  by  the 
pleadings."  Nos.  four  and  five  were  well  calculated  to 
mislead  the  jury.  While  it  is  true,  as  an.  abstract  propo- 
sition, as  stated  in  No.  five,  that  "a  lessee  entering  into  pos- 
session under  a  lease  is  estopped,  while  retaining  posses- 
sion, to  deny  his  landlord's  title,  which  arises  from  the  na- 
ture of  the  contract  of  lease,  which  is  for  the  possession 
and  use  for  a  prescribed  period  of  the  lessors'  property  un- 
der considerations  to  him  by  way  of  rent  or  otherwise,"  yet 
this  law  applies  to  an  ordinary  lease  without  such  a  stipula- 
tion as  is  contained  in  this  lease,  referring  to  the  pendency 
of  said  appeal  in  this  court,  and  providing  that  no  right  of 
any  kind  in  connection  with  said  cause  should  oe  waived  by 
making  said  lease;  clearly  indicating  that  it  was  not  the  in- 
tention of  the  parties  that  by  said  lease  W.  H.  Winters  or 
James  Winters  should  thereby  concede  that  E.  M.  Atkin- 
son was  their  landlord,  or  entitled  to  the  possession  of  the 
land.  Again,  said  written  agreement  was  expressly  lim- 
ited in  duration  to  one  year,  and  even  if  the  action  had  been 
predicated  upon  it,  instead  of  being  an  action  of  assump- 
sit, for  use  and  occupation,  said  instruction  No.  5,  as  given 
by  the  court,  was  calculated  to  mislead  the  jury,  and 
should  not  have  been  given  to  them,  for  the  further  rea- 
son that  it  tells  the  jury  that  said  paper  became  a  valid 
lease,  with  the  terms  thereof  to  date  from  April  1,  1889, 
the  date  of  the  lease,  when  said  paper  was  not  sued  upon, 
or  its  validity  (questioned,  and  was  only  admissible  upon 
the  question  of  the  yearly  value  of  the  property.  Instruc- 
tion No.  4  should  have  been  rejected  for  the  same  reason. 
It  told  the  jury  that  "a  lease  for  years  was  a  contract  for 
the  possession  and  profit  of  land  for  a  determinate  period, 
with  the  recompense  of  rent,"  when  there  was  no  action 
upon  such  a  lease  before  the  jury,  and  the  lease  was  only 
introduced  before  them  to  fix  the  rental  value  of  the  land 
per  annum.  Instructions  Nos.  1  and  2  should  have  been 
rejected  for  the  reason  that  No.  2  speaks  of  the  landlord 
suffering  the  tenant  to  remain  in  possession,  etc.,  when 
the  closing  stipulation  in  said  agreement  was  inserted  to 
prevent  Atkinson  from  being  thereby  recognized  as  land- 
lord; his  rights  to  the  rents  being  in  litigation  and  not  de- 
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termined  until  nearly  three  months  after  the  termination 
of  said  lease.  No  1.  contains  an  abstract  proposition  of 
law,  and  was  calculated  to  mislead  the  jury,  because  the 
proviso  in  the  lease  was  to  prevent  the  recc^nition  of  the 
plaiutiff  as  landlord.  The  court  held  in  Pasley  v.  English, 
10  Gratf  236:  "The  court  is  not  bound  to  give  such  an 
instruction,  and,  if  it  does  so  under  circumstances  calcu- 
lated to  mislead  the  jury,  such  instruction  will  be  error  for 
which  the  judgment  will  be  reversed."  The  defendants 
asked  the  court  for  six  instructions,  all  of  which  were  re- 
jected by  the  court.  In  No.  5  the  court  was  asked  to  in- 
struct the  jury  that  the  plaintiff  was  required  to  prove 
his  case  by  a  preponderance  of  the  evidence  .  On  what 
ground  thislnstruction  was  rejected,  it  is  difficult  to  de- 
termine. The  i-ourt,  however,  it  seems  did  give  an  in- 
struction in  lieu  thereof,  which  was  lost  out  of  the  papers 
when  the  record  was  printed,  but  was  subsequently  found, 
and  is  quoted  above,  and  is  almost  in  the  same  language  as 
No.  5  asked  for  by  defendant  and  rejected  by  the  court. 
It  has  been  held  that  a  party  has  the  right  to  have  his  in- 
structions given  in  his  own  language,  provided  the  facts 
sustain  it,  and  it  states  the  law  correctly.  Evans'  Case, 
33  W.  Va.  417,  ClO  S.  E.  792) .  In  an  action  for  assumpsit 
for  use  and  occupation,  with  a  bill  of  particulars  covering 
the  whole  time  that  the  defendants  were  claimed  to  have 
occupied  the  premises,  the  plaintiff  surely  could  have  been 
required  to  prove  his  case  by  a  preponderance  of  testi- 
monv,  and  it  was  error  to  reject  said  instruction  as  prayed 
for.  In  my  view  of  the  case,  the  other  instructions  asked 
by  the  defendant'  were  not  material,  and  defendants 
■were  not  prejudiced  by  their  rejection.  This  action  was 
on  an  account  for  rent  running  over&ix  years.  The  statute 
ot  limitations  was  pleaded  and  relied  on,  and,  in  my  opin- 
ion, all  of  the  account  which  accrued  more  than  five  years 
next  before  the  institution  of  the  suit  was  barred  by  the 
statute  of  limitations. 

ON  REHEARING. 

After  a  careful  examination  of  the  briefs  filed,  and  close 
attention  to  the  oral  arguments  presented  on  rehearing, 
I  have  no  change  to  make  in  the  opinion  handed  down  in 
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this  case,  except  as  to  the  question  sought  to  be  raised  by 
the  plea  of  the  statute  of  limitations.  Was  the  plea  inter- 
posed by  the  defendants  sufficient  in  form  to  bar  any  por- 
tion of  the  claims  sued  upon?  Under  our  statute,  where 
the  claim  or  claims  sued  upon  are  not  sufficiently  described 
in  the  declaration,  section  11,  chapter  125,  provides  that 
in  every  action  of  assumpsit  the  plaintiff  shall  file  with  bis 
declaration  an  account  stating  distinctly  the  several  items 
of  his  claims,  unless  it  be  plainly  described  in  the  declara- 
tion; and,  if  he  fail  to  do  so,  he  shall  not  be  permitted  to 
prove  any  item  not  stated  in  such  account  on  the  trial  of 
the  case.  In  this  manner  the  account  filed  becomes  a  part 
of  the  declaration,  and  in  this  particular  action  it  is  appar- 
ent that  each  succeeding  year  created  a  distinct  and  sepa- 
rate cause  of  action.  Speakingf  of  the  frame  of  the  plea  of 
the  statute  of  limitations.  Minor,  in  his  Institutes  (volume 
4,  point  1,  page  800) ,  says:  "Neither  is  it  expedient,  nor 
always  admissible,  to  aver  that  *  *  *  the  defendant  did 
not  assume    in   manner  and   form  as  by   the  plaintiff  is 

alleged   within^ years  next  before  the   commencement 

of  this  action;  for  the  cause  of  action  may  not  have  been 
contemporaneous  with  the  promise,  but  may  have  accrued 
afterwards,  as  when  the  promise  was  to  pay  money  at  a 
future  da}.  The  proper  mode  of  averment  (which  is 
always  proper)  is  that  the  cause  of  action  did  not  accrue 

within years  next  before  the  commencement  of  this 

action."  As  to  the  form  prescribed,  he  says  (same  page): 
"If  there  be  several  causes,  say  the  said  several  supposed 
causes  of  action  in  the  declaration  mentioned  did 
not,  nor  did  any  or  either  of  them,  'accrue,'  etc." 
So,  also,  in  13  Enc.  PI.  &  Prac.  214,  under  the  head 
head  "Requisites  of  Plea,"  we  find  it  said:  "Since  the  de- 
fense of  the  statute  of  limitations  is  an  affirmative  one,  a 
plea  of  the  statute  which  merely  avers  the  pleaders'  con- 
clusions of  law  is  bad.  The  plea  must,  as  a  general  rule 
set  up  the  facts  constituting  the  bar,  as,  for  instance,  that 
the  alleged  cause  of  action  did  not  accrue  within  certain 
designated  years  previous  to  the  filing  of  the  complaint." 
Our  statute  (section  6,  chapter  104.  Code,  provides  that 
"every  action  to  recover  money  which  is  founded  upon 
*  *  *  any  contract  shall  be  brought  in  the  following  num- 
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ber  of  years  next  after  the  right  to  bring  the  same  shall 
have  first  accrued."  Hogg,  Plead.  &  Forms,  248,  pre- 
scribes the  same  form  for  plea  that  is  found  in  Minor,  By 
the  terms  of  the  lease  which  was  offered  in  evidence  in 
this  cause,  the  lessees  bound  themselves  to  pay  three  hun- 
dred dollars,— one  hundred  and  fifty  dollars  on  October  1, 
1889,  and  one  hundred  and  fifty  dollars  March,  1890  and 
the  dates  of  the  subsequent  payments  are  set  forth  tu  the 
bill  of  particulars.  In  Soulden  v.  Van  Rensselaer,  3  Wend. 
472,  the  court  said:  "In  this  case  the  declaration  is  on 
a  promise  to  perform  a  future  act.  No  cause  of  action 
could,  therefore,  exist  contemporaneously  with  the  promise 
The  plea  of  non  assumpsit  in/ra  sex  avnos  was  improper. 
It  should  have  been  a  plea  of  action  non  accrevit  iufra,  etc." 
So,  on  page  213,  13  Ktic.  PI.  Prac.  it  is  said;  ''The  plea 
that  the  cause  of  action  did  not  accrue  within  the  statutory 
time  •  *  *  is  the  only  method  of  pleading  the  limitation 
where  the  cause  of  action  does  not  immediately  arise  from 
the  making  of  a  promise,  but  results  from  a  breach  hap- 
pening after  the  promise  is  made."  In  the  case  at  bar 
the  cause  of  action  did  not  arise  until  the  failure  to  pay 
the  rent  as  it  became  due,  long  subsequent  to  the  con- 
tract contained  in  the  lease.  On  the  face  of  the  lease  it 
also  appears  that  at  its  date  the  defendants  bad  obtained 
an  appeal  and  supersedeas  to  this  court  of  the  chancery 
cause  in  which  said  tract  of  land  had  been  sold  to  the 
plaintiff,  Atkinson,  which  appeal  remained  undecided  until 
June  21,  1890;  and  it  was  expressly  agreed  on  the  face  of 
said  lease  that  its  validity  should  depend  on  the  character 
of  the  decision  of  said  cause  then  pending  in  this  court. 
Under  section  18  of  chapter  104  of  the  Code,  the  period 
daring  the  pendency  of  said  appeal  should  not  be  computed 
in  applying  the  statute  of  limitations.  For  these  reasons, 
my  conclusion  is  that  the  judgment  complained  of  should 
be  affirmed. 

Affij-med. 
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CHARLESTON. 

Boyd  et  al.  v.  Brown. 
Submitted  June  17,  1899  Decided  December  2,  1899. 

1.  Promise— itfuiuoiiCj/—ftr/ormance  Binding. 

A  prumixe  lacking  mutuality  nt  itK  inceptiiin  beoomen  bind' 
ingr  upon  the  promisor  offer  tlie  ih-rformniice  hy  tiie  prom- 
ine.e.     (p.  249), 

2.  IdvTVAiLJTY—Defiinse— Specific  Ferformanc. 

Lack  of  mutuality  is  no  def^nnc,  even  in  a  suit,  for  specific 
performance,  wliere  the  party  not  bound  thereby  has  pei^ 
formed  all  of  the  ronditionn  of  the  contract,  and  broug'ht  hitU' 
weif  tienrly  within  the  lerms  thereof,    (p.  249). 

Appeal  from  Circuit  Court,  Tyler  County. 

Bill  by  W.  F.  Boyd  and  Archie  P.  Boyd  and  others 
agfainst  W.  J.  Brown.  Decree  for  plaintiffs,  and  defendant 
appeals. 

F.  D.  YqONG  and  Basil  P,  Bowers,  for  appellant. 
F.  L.  Blackmarr,  for  appellees. 

McWhorteb,  Judge: 

At  the  November  rules,  1897,  W.  F.  Boyd  and  A.  P. 
Boyd,  partners  as  Boyd  Bros.,  and  A.  J.  Malarky  and  G. 
B.  McMillen,  partners  as  Malarky  &  McMillen,  filed  their 
bill  in  chancery  in  the  circuit  court  of  Tyler  County  ai^ainst 
W.  J.  Brown,  alleging'  that  in  the  month  of  June,  1897,  said 
plaintiffs,  W.  J.  Brown,  U.  F.  Randolph,  H.  W.  Roberts,  M. 
R.  Seal,  C.  C.  Marsh,  J.  L.  Thompson  and  O.  Hickok,  were 
the  owners  of  an  undeveloped  lease  for  oil  and  g^as  pur- 
poses, situate  in  Ellsworth  district,  Tyler  County,  dated 
August  8,  1897,  made  by  D.  W.  Snider  and  Sarah  J.,  bis 
wife,  to  J.  L.  Thompson  and  H.  W.  Roberts,  on  a  tract  of 
thirty  and  forty-seven  one-hundred ths  acres  of  land,  and 
held  the  same  la  the  following  proportions:  Boyd  Bros, 
one-fourth,  Malarky  &  McMillen.  one-twelfth,  W.  J.  Brown, 
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one-eighth.  U.  S.  Randolph,  one-twenty-fourth,  H.  W. 
Roberts,  one-eighth,  M.  K.  Seal,  one-sixteeatb,  C.  C.  Marsh, 
ooe-sixteenth,  J.  L.  Thompson,  five-tweoty-fourtbs,  and  O. 
Hickok,  one-twenty-fourth;  and  the  said  owners  being  de- 
sirous of  having  a  test  well  drilled  on  the  lease,  which  at 
that  time  was  undeveloped,  and  considered  what  is  known 

as  "wild  cat"  territory,  they  met  on  the day  of  June, 

1S97,  for  the  purpose  of  making  some  arrangement  to  have 
a  test  well  on  the  lease,  and  said  Brown,  Randolph,  Rott- 
erts.  Seal,  Marsh,  and  Thompson  "made  the  following 
propositions  to  the  said  Boyd  Bros,  and  Malarky  &  Mc- 
Millen:  That  if  they,  the  said  Boyd  Bros.,  and  Malarky  & 
McMillen,  wou4d  drill  a  test  well  for  oil  and  gas  upon  said 
D.  W.  Snider  lease,  and  carry  the  interest  of  each  of  them 
free  of  any  and  all  expense  to  them  and  at  once  com- 
mence operations  for  the  drilling-  of  said  well  for  oil  and 
gas  on  said  leased  premises,  and  prosecute  the  same  dili- 
gently to  completion  to  the  bottom  of  the  Big  Injun  sand, 
unless  oil  and  gas  should  be  found  in  paying  quantities  at 
a  less  depth,  and,  if  the  said  well  should  be  a  flowing,  pro- 
ducing well,  to  make  the  necessary  connections,  and  pro- 
vide the  same  with  not  less  than  two  two  hundred  and 
fifty-barrel  tanks,  and,  should  said  well  be  a  paying,  pump- 
ing, producing  well,  to  tube  the  same,  and  provide  it  with 
the  necessary  sucker  rods,  tankage,  and  complete  pump- 
ing outfit,  said  well  to  be  drilled  and  provided  with  the 
necessary  machinery,  material,  and  equipments  by  the 
said  Boyd  Bros.,  and  Malarky  &  McMillen  without  cost  or 
expense  of  any  kind  whatsoever  to  them,  and,  if  said  well 
should  not  be'a  producing  well,  that  the  said  Boyd  Bros. 
and  Malarky  &  McMillen  should  have  the  right  to  keep, 
take,  and  remove  all  the  machinery  and  material  placed  by 
tbem  upon  said  lease,  but,  if  said  well  should  be  a  paying, 
producing  well,  that  then  they  should  each  have,  hold,  and 
enjoy  the  same  proportionate  interest  in  said  well  and  in 
the  wood  rig,  boiler,  engine,  casing,  tubing,  sucker  rods, 
pumping  outfit,  and  all  machinery,  material,  and  equip- 
ments neccessary  for  the  operation  of  said  well  that  they 
would  hold  and  own  in  the  leasehold  upon  which  said  well 
should  be  situated  after  they  one  and  all  had  complied  with 
the  terms  of  this  agreement,  without  cost  or  expense  to 
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them  of  any  kind.  That  they,  the  said  W.  J.  Browa,  U.  F. 
Randolph,  H.  W.  Roberts,  M.  R.  Seal,  C.  C.  Marsh,  and  J. 
L.  Thompson  would  each  give,  assign,  and  convey  unto  the 
said  Boyd  Bros,  and  Malarky  &  McMillen  the  undivided 
one-half  of  the  interest  then  held  and  owned  by  each  of 
them  in  the  said  D.  W.  Snider  lease,  and  the  said  Boyd 
Bros,  and  Malarky  &  McMillen  then  and  there  accepted 
said  proposition,  and  agreed  to  drill  said  well  upon  the 
terms  proposed  by  the  said  W.  J.  Brown,  U.  F.  Randolph, 
H.  W.  Roberts,  M.  R.  Seal,  C.  C.  Marsh,  and  J.  L.Thomp- 
son, and  the  said  Boyd  Bros,  and  Malarky  &  McMillen 
agreed  that  they  would  begin  the  putting  down  of  said 
well  upon  the  next  da}';  and  it  was  further  agreed  that, 
upon  the  completion  of  said  well  in  accordance  with  the 
terms  of  the  agreement  proposed  by  the  said  W.  J.  Brown 
and  others,  and  accepted  by  the  asid  Boyd  Bros,  and  Ma- 
larky &  McMillen.  being  the  same  asi  heretofore  stated, 
that  the  said  W.  J.  Brown,  U.  F.  Randolph,  H.  W.  Roberts, 
M.  R.  Seal,  C.  C.  Marsh,  and  J.  L.  Thompson  would  give 
and  convey  unto  the  said  Boyd  Bros,  and  Malarky  &  Mc- 
Millen^he  following  undivided  interest  in  said  Snider  heirs' 
lease,  to  wit,  the  said  W.  J,  Brown  would  convey  to  them 
an  undivided  iive-forty-eighths  interest,  the  said  U.  F. 
Randolph  would  convey  to  them  an  undivided  one-forty- 
eightb  interest,  the  said  H.  W.  Roberts  would  convey  to 
them  an  undivided  three-fortv-eighths  interest,  the  said 
M.  R.  Seal  would  convey  to  them  an  undivided  one-thirty- 
second  interest,  the  said  C.  C.  Marsh  would  convey  to 
them  an  undivided  one-thirty-second  interest,  and  the  said 
J.  h.  Thompson  would  convey  to  them  an  undivided  three- 
forty-eighths  interest.  That,  having  accepted  the  terms 
proposed  by  the  said  W.  J.  Brown,  U.  F.  Randolph,  H.  W. 
Roberts,  M,  R.  Seal,  C.  C.  Marsh,  and  J,  L.  Thompson  for 
the  drilling  of  said  well  upon  said  Snider  heirs'  lease,  the 
said  Boyd  Bros,  and  Malarky  &  McMillen  began  operations 
upon  the  following  day  after  said  agreement  was  made  for 
the  drilling  of  said  well,  put  up  the  necessary  wood  rig, 
purchased  the  necessary  machinery,  casing,  and  all  materi- 
al necessary  for  said  well  aud  drilled  and  completed 
said  well  in  accordance  with  each,  every,  and  all  of 
the  terms  of    the   agreement  aforesaid,    and    said    well 
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proved  to  be  a  very  larg-e  paying  well ;  and  thereupon 
said  Boyd  Bros,  and  Malarky  &  McMillen,  having  fully 
executed  and  completed  and  complied  with  the  terms  of 
the  agreement  heretofore  stated  for  tbe  drilling  of  said 
well,  they  called  upon  the  said  W.  J.  Brown.  U.  F.  Ran- 
dolph, H.  W.  Roberts,  M.  R.  Seal,  C.  C.  Marsh,  and  J.  L. 
Thompson  to  give,  assign,  and  convey  to  them  the  respec- 
tive interest  in  tbe  said  D.  W.  Snider  lease,  acopy  of  wbicb 
uaid  lease  is  hereto  attached,  and  made  a  part  of  this  bill 
as  'Exhibit  A';  and  tbe  said  U.  F.  Randolph  H.  W.  Rob- 
erts, M.  R.  Seal,  C.  C.  Marsh,  and  J.  L.  Thompson  readily 
complied  with  tbe  terms  of  the  agreement  aforesaid  on 
their  part,  and  executed  an  assignment  to  the  said  Boyd 
Bros,  and  Malarky  &  McMillen  for  the  undivided  inter- 
ests in  said  tease  which  they  had  agreed  to  give  to  Boyd 
Bros,  and  Malarky  &  McMillen  as  a  consideration  for  tbe 
drilling  of  said  well  without  any  coat  or  expense  to  them. 
That  the  said  W.  J.  Brown  refused,  and  still  refuses,  to 
convey  unto  the  said  Boyd  Bros,  and  Malarky  &  McMillen 
tbe  undivided  three- forty-eighths  interest  in  said  D.  W. 
Snider  lease  hereto  attached  as  'Exhibit  A,'  wbicb  he 
agreed  to  give  and  convey  to  tbem  in  consideration  of 
tbeir  drilling  said  well  upon  the  terms  and  conditions  as 
aforesaid,  and  of  its  proving  to  be  a  paying,  producing  well. 
And  tbe  said  plaintiffs  further  complain  and  say  that,  hav- 
ing fully  complied  witb  and  executed  the  terms  of  the 
agreement  in  regard  to  the  drilling  of  said  well  upon  their 
part,  and  having  expended  in  so  doing  a  large  sum  of 
money,  to  wit,  the  sum  of  more  than- — -thousand  dollars, 
the  said  W.  J.  Brown  in  law  and  equity  is  bound  to  convey 
to  them  the  said  undivided  three- forty-eighths  interest  in 
said  D.  W.  Snider  lease,  as  he  agreed  that  be  would  do. 
And  the  plaintiffs  further  complain  and  say  that  there 
were  present  at  tbe  time  of  tbe  making  of  said  agreement 
by  the  said  W.  J.  Brown  the  following  named  persons, 
to  wit,  W.  J.  Brown,  the  defendant  in  this  suit,  IJ.  F.  Ran< 
dolpb,  M.  R.  Seal,  C.  C.  Marsh,  J.  L.  Thompson,  W.  F. 
Boyd,  A.  P.  Boyd,  A.  J.  Malarky,  and  the  said  H.  W.  Rob- 
erts was  represented  by  the  said  U.  F.  Randolph.  And  tbe 
said  plaintiffs  further  complain  and  say  that  by  and 
through  the  refusal  of  the  said  W.  J.  Brown  to  give  and 
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convey  to  them  the  undivided  three-forty-eighths  interest 
in  said  D.W.  Snider  lease  in  consideration  for  the  execu- 
tion of  the  agreement  by  them  for  drilling  »aid  well  as 
set  torth  in  this  bill  of  complaint  they  will  suffer  irrepar- 
able loss,  and  great  pecuniary  damage,  the  amount  of 
which  it  is  impossible  to  calculate."  They  further  allege 
that  said  Brown  was  offering  to  sell  and  dispose  of  said 
three-forty-eighths  interest  which  he  agreed  to  convey  to 
them  in  consideration  of  their  drilling  said  well  and  car- 
rying his  interest  therein  without  any  costs  or  expense 
to  him,  and  was  trying  to  get  possession  of  the  proceeds 
of  the  oil  sold  from  said  lease  that  would  belong  to  said 
three-fortj'-eighths  interest,  which  was  in  the  custody  of 
W.  L.  Armstrong,  who  was  appointed  receiver  of  said 
Snider  lease  in  the  chancery  cause  of  T.  M.  Darrah  and 
others  against  W.  F,  Boyd,  W,  J.  Brown,  and  others  in  the 
circuit  court  of  Tyler  County,  and  Brown  refused  to  give 
or  turn  over  to  plaintiffs  that  share  of  the  money  pro- 
duced from  the  said  oil  that  would  belong  to  the  said 
tbree-forly-eighths  interest  in  the  Snider  lease  that  said 
Brown  agreed  to  give  to  plaintiffs  in  consideration  of  drill- 
ing said  test  well,  and  prayed  that  defendant  Brown  be 
enjoined  and  inhibited  from  selling  or  disposing  of  or  con- 
veying to  any  one  but  plaintiffs  the  said  undivided  three- 
forty-eighths  interest  in  said  lease,  and  from  taking  or  re- 
ceiving, or  in  any  way  disposing  of,  the  money  in  the 
hands  of  said  receiver,  Armstrong,  on  account  of  said 
three-forty-eighths  interest,  and  that  defendant  Brown  be 
required  to  convey  to  plaintiffs  said  interest  in  said  lease, 
in  accordance  with  his  said  agreement,  together  %vitfa  a 
division  order  in  the  pipe  line  running  the  oil  from  the 
said  Snider  lease  for  an  undivided  three-forty-eighths  part 
belonging  to  the  working  interest  of  said  lease,  and  that 
said  receiver,  upon  the  settlement  of  his  account,  be  de- 
creed to  pay  to  plaintiffs  that  share  of  the  money  that  be- 
longs to  and  may  be  payable  to  the  said  undivided  three- 
forty-eighths  interest  in  said  lease  in  the  possession  of 
said  Armstrong,  and  for  general  relief.  Plaintiffs  exhibit 
with  their  bill  the  said  lease.  Defendant  Brown  filed  bis 
pemurrer  and  answer  to  said  bill,  admitting  the  owner- 
ship of  the  lease  as  alleged,  and  that  it  was  wholly   unde- 
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veloped;  but  denies  the  material  allegations  of  the  bill;  al- 
legfes  that  he  not  only  did  not  assent  to  the  contract  with 
plaintiffs  for  drilling  the  well,  as  alleged,  but  objected  to 
it,  stating  that  he  had  been  offered  better  terms,  and  that 
at  the  time  the  parties  were  together  as  alleged  respond- 
ent said  he  would  not  agree  to  it  at  that  time,  but  would 
consider  the  matter,  and  decide  what  to  do,  and  »o  advised 
his  joint  tenants;  and  that,  although  be  arrived  at  the  con- 
clusioD  not  to  agree  to  said  proposition,  be  never  had  any 
further  conversation  relating  to  the  matter  until  after  the 
commencement  of  the  test  well,  or,  possibly,  the  comple- 
tion of  it  with  his  tenants  in  common.  Respondent  avers  that 
Boyd  Bros,  went  into  possession  of  said  leasehold  without 
asking  his  consent,  and  without  such  consent,  and  without 
any  agreement  made  with  him,  which,  as  joint  teuaats, 
they  had  a  right  to  do,  and  which  respondent  could  not 
prevent  if  he  had  so  desired,  and  did  drill  a  test  well 
thereon,  and  brought  in  a  good  producing  well.  Respond- 
ent avers  that  any  verbal  contract  entered  into  by  any  of 
said  joint  owners  of  said  leasehold  with  Boyd  Bros,  or  any 

other  person  on  said day  of  June,  1897,  or  at  any  other 

time,  was  and  is  absolutely  null  and  void,  and  of  no  force 
or  effect,  and  not  enforceable  at  law,  for  the  reason  that  it 
was  an  attempt  to  convey  real  estate,  or  such  interest 
therein  as  required  a  deed  to  pass  title,  and  is  strictly 
within  the  prohibition  of  the  statute  of  frauds;  and  sub- 
mits to  the  court  as  a  matter  of  law  that  plaintiffs  should 
not  have  or  maintain  this  suit  on  the  bill  tiled  in  the  cause 
averring  that  the  entire  expense  incidental  to  drilling,  op- 
erating, etc.,  said  lease  up  to  March  10,  1898,  amounts  to 
twenty-nine  thousand  six  hundred  and  two  dollars  and 
forty-seven  cents,  and  the  entire  receipts  therefrom  are 
fifty  thousand  five  hundred  and  ninety-four  dollars  and 
seventy-five  cents  to  same  time,  and  respondent  is  entitled 
to  one-eighth  part  of  the  moneys,  subject  to  his  eighth 
part  of  the  drilling  and  expenses,  and  also  to  moneys  paid 
him  by  Armstrong,  the  receiver;  and  prays  that  plain- 
tiffs be  decreed  to  have  no  claim  of  title  on  the  said  one- 
eighth  undivided  interest  of  respondent,  and  that  their 
bill  be  dismissed.  Depositions  were  taken  and  filed  on 
behalf  of  both  plaintiffs  and  defendant,  and  the  cause  was 
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submitted  on  the day  of  August,  1898.  when  the  court 

overruled  the  defendant's  demurrer  to  the  bill,  and  by  its 
decree  enjoined  defendant  from  selling,  disposing  of,  or 
conveying  to  any  one  except  plaintiffs  the  undivided  one- 
sixteenth  interest  in  the  lease,  and  from  taking  or  receiv- 
ing or  in  any  waji  disposing  of  the  money  in  the  hands  of 
Receiver  Armstrong,  otherwise  than  as  ordered  by  said 
decree,  belonging  to  said  one-sixteenth  interest  in  said 
lease,  and  directed  defendant  to  convey  to  plaintiffs  the 
undivided  one-sixteenth  interest  in  said  lease,  and  to  ex- 
ecute a  division  order  in  the  Eureka  Pipe  Line  Company, 
running  the  oil  from  said  Snider  lease,  lor  an  undivided 
one-sixteenth  part  of  said  oil  belonging  to  the  working  ii^ 
terest  of  said  lease  to  plaintiffs,  and  that  Receiver  Arm- 
strong be  ordered  and  decreed  to  pay  to  plaintiffs  that 
share  of  the  money  that  belongs  to  and  may  be  payable  to 
the  said  undivided  one-sixteenth  interest  in  said  lease 
that  is  in  possession  of  said  Armstrong,  and  that  said  de- 
fendant Brown  execute  said  assignment  for  said  one-six- 
teenth interest  and  the  said  division  order  within  ten  days 
from  the  entering  of  the  decree,  and  that  said  defendant 
Brown  pay  to  plaintiffs  the  cost  of  their  suit. 

From  this  decree  defendant  appealed  to  this  court,  and 
says  that  the  court  erred  in  overruling  his  demurrer  to 
the  bill;  that  the  demurrer  should  have  been  sustained  be- 
cause the  bill  contains  no  equity  and  discloses  no  ground 
of  equitable  jurisdiction;  that  the  contract,  if  any,  was  a 
verbal  contract  for  the  sale  of  real  estate,  of  an  interest 
therein,  and  was  absolutely  void;  and  cites  authorities  to 
show  that  real  estate  can  only  be  conveyed  by  deed,  and 
that  the  contract  sued  upon  here  is  such  as  is  inhibited  by 
the  sixth  clause  of  chapter  98,  Code.  Courts  of  equity  do 
not  hesitate  to  enforce  even  verbal  contracts  for  the  sale  of 
real  estate  where  there  has  been  part  performance  in  good 
faith.  In  Lowry  v.  Buffington,  6  W.  Va.  249, — a  suit 
brought  to  enforce  a  parol  contract, — it  is  held  that: 
"When  there  has  been  part  performanceof  acontract  for 
the  sale  of  land  by  the  purchaser  being  put  in  possession 
of  the  property  and  payment  of  the  purchase  money,  or 
part  thereof,  and  an  offer  to  pay  the  residue  according  to 
contract,  and  valuable  improvements  have   been  made  on 
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the  land  by  the  purchaser  on  faith  of  the  contract,  the 
statute  of  frauds  cannot  be  successfully  pleaded  in  bar 
to  the  performance  in  a  court  of  equity."  In  Campbell  v. 
FettermatCs  I/cirs,  20  W.  Va.  398,  Judgb  Snyder,  in  the 
opinion  of  the  court,  prepared  by  him,  says:  "The  prin- 
ciples of  law  upoo  which  parol  contracts  for  the  purchase 
of  lands  will  be  specifically  decreed  in  courts  of  equity  have 
been  fully  settled  by  a  number  of  decisions  of  this  court, 
and  from  these  the  following  doctrines,  amonf^  others,  may 
be  deduced:  (1)  The  jurisdiction  to  enforce  such  con- 
tracts is  entirely  settled  and  unquestioned.  (2)  That  the 
exercise  of  such  jurisdiction  is  an  application  to  the  sound 
discretion  of  the  courts,  and  is  not  a  right  to  be  granted 
ex  debito  justitiae;  but,  when  the  contract  Is  unobjection- 
able, it  is  as  much  a  matter  of  course  for  courts  of  equity 
to  decree  the  specific  execution  of  it  as  it  is  for  courts  of 
law  to  give  damages  for  a  breach  of  it.  *  *  •  (4)  That 
in  such  cases  it  must  appear:  First,  that  the  parol  agree- 
ment relied  on  is  certain  and  definite  in  its  terms;  sec- 
ond, the  acts  proved  in  part  performance  must  refer  to, 
result  from,  or  be  made  in  pursuance  of  the  agreement 
proved;  and  third,  the  agreement  must  have  been  so  far 
executed  that  a  refusal  of  full  execution  would  operate  a 
fraud  upon  the  purchaser,  and  place  him  in  a  situation 
which  does  not  lie  in  compensation  at  law," — and  cites 
Land  Co.  v.  Vitial,  14  W.  Va.  637;  Baldenberg  v.  Warden, 
Id.  397;  Middkton  v.  Helby,  19  W.  Va.  167;  Lowryv.  Buffing- 
ton,  6  W,  Va.  249.  The  contract  relied  on  in  case  at 
bar  was  surely  certain  and  definite  in  terms.  Boyd  Bros, 
and  Malarby  &  McMillen  were  to  furnish  everything,  and 
be  at  all  expense  in  preparing  to  produce  and  save  the  oil, 
in  consideration  of  which  the  other  parties  were  to  assign 
to  them  one-half  of  their  respective  holdings  tn  said  lease. 
These  people,  the  owners  of  the  lease,  were  in  some  sort  of 
trouble  about  the  lease, — others,  called  the  ''Johnston  peo- 
ple)" claiming  the  right  to  it, — and  had  placed  some 
material  on  the  premises,  and  several  of  the  owners  of 
the  Snider  lease  had  gone,  perhaps  on  the  same  day  the 
meeting  was  held  and  the  contract  made,  and  had  re- 
moved from  the  premises  the  material  or  stuff  the  Johns- 
ton people  had  placed  there;  and  they  were  anxious  to  get 
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to  drilling  as  soon  as  posHible,  that  tbey  migbt  rctaia  their 
possession;  and  defendant  Brown  himself,  in  speaking  of 
the  meeting:  when  the  contract  was  made,  says:,  "I  don't 
think  any  one  was  there  but  ^ybat  thought  it  best  to  act  as 
prompt  as  possible."  While  dcfendaat  Brown  testifies 
consistently  with  the  allegations  of  his  answer,  and  denies 
that  he  entered  into  the  contract,  on  the  other  hand,  all  the 
others  who  were  present  making  the  contract  say  that  he 
agreed  with  the  rest  of  them  to  put  his  interest  in  on  the 
same  terms. 

Appellant's  second  and  third  assignments  are  of  the 
same  character,-  that  the  court  erred  in  entering  any  de- 
cree against  appellant,  none  being  warranted  by  the 
evidence ;  and  that  it  erred  in  decreeing  in  favor  of 
plaintiffs  upon  their  evidence  taken  and  filed  because 
the  matters  alleged  and  the  proof  do  not  agree.  It  is 
claimed  that  the  bill  alleges  a  contract  with  Boyd  Bros, 
and  Malalrky  &  McMillen,  while  the  proof — at  least  a  part 
of  it — speaks  of  a  contract  with  Boyd  Bros.,  and  then  it  is 
claimed  that  the  whole  work  was  not  done  under  the  verbal 
contract,  but  that  there  was  a  written  contract,  signed  by 
a  part  of  the  owners;  and  hence  the  fourth  error  assigned, 
— that  the  court  erred  in  not  reciting  in  its  final  decree 
what,  in  its  opinion,  the  contract  really  was  between  com- 
plainant and  defendant.  About  the  time, -or  a  little  while 
before,  the  well  was  completed,  the  contract  was  reduced 
to  writing,  assigning  the  one-half  of  the  several  interests 
in  the  lease  to  Boyd  Bros,  and  MaJarky  &  McMillen  in  pur- 
suance of  the  verbal  contract,  and  was  signed  by  all  except 
defendant  Brown  and  Hickok.  The  paper  was  presented 
to  Brown  to  assign  his  one-half  interest  soon  after  the  well 
came  in,  when  he  refused.  The  contract  is  about  as  clearly 
proved  as  a  contract  could  well  be.  The  witnesses  testify- 
ing in  regard  to  the  contract,  it  is  true,  sometimes  mcD- 
tioned  the  contract  as  let  to  Boyd  Bros.,  and  yet  I  believe 
every  one  of  them  somewhere  in  this  testimony  mentioned 
Boyd  Bros,  and  Malarky  &  McMillen  as  the  contractors, 
and  it  was  clearly  understood  by  all  that  h  was  a  matter  be- 
tween Boyd  Bros,  and  Malarky  &  McMillen,  and  that  Ma- 
larky was  to  do  the  drilling  as  far  as  the  work  and  super- 
intendence was  concerned,  Boyd  Bros,  and  Malarky  &  Mc- 
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Millen  to  furnish  everything,  and  complete  the  well,  and  do 
all  that  was  necessary  to  produce  and  save  the  oil,  whether 
the  well  should  be  a  "flowing  well"  or  "a  pumper."  Boyd 
Bros,  and  Malarky  &  McMillen  went  to  work  in  good  faith 
the  next  day  after  the  contract,  and  completed  the  work. 
As  stated  by  defendant  in  his  testimony.  "The  work  was 
commenced  as  soon  as  possible;"  and  he  says,  as  tar  as  he 
could  learn,  it  was  pushed  to  completion  as  rapidly  as  pos- 
sible. There  was  no  uncertainty  in  the  contract  as  to 
wbat  Boyd  Bros,  and  Malarky  &  McMillen  were  to  furnish 
and  tu  do,  nor  as  to  wbat  the  consideration  was  to  be  for 
such  furnishing  and  doing.  They  went  to  the  work  with 
the  distinct  understanding  that  all  the  owners  present 
when  the  contract  was  made  were  parties  to  the  contract, 
consenting  thereto,  and  were  permitted  to  go  on  and  com- 
plete the  whole  work,  with  no  notice  that  a  single  one  of 
them  did  not  so  understand  it,  or  did  not  acquiesce  in  it. 
Mr.  Brown  gave  them  no  notice  that  he  did  not  intend  to 
stand  by  the  contract.  He  says  he  is  ready  to  pay  his  one- 
eighth  of  the  cost  and  expenses.  He  is  not  in  a  position  to 
say  what  he  would  do  if  the  contractors  had  "struck  a  dry 
hole," — whether  he  would  be  ready  to  put  up  his  one-eighth 
of  the  expenses  or  not.  Although  the  testimony  of  the  de- 
fendant is  ver)'  positive,  the  testimony  in  the  whole  case  is 
overwhelmingly  against  him,  and  ihe  judgment  of  the  cir- 
cuit court  on  that  conflicting  evidence  is  for  the  plaintiffs; 
and  it  has  been  held  by  this  Court  in  Smith  v.  Take,  27  W. 
Va.  639;  Barthtt  v.  Clcavcnger,  35  W.  Va.  720,  (14  S.  E.  273); 
Richardson  V.  Ralphsnyder,  40  W.  Va.  IS,  (20  S.  E.  854), 
and  numerous  cases  since,  a  decree  so  rendered  on  contra- 
dictory evidence,  even  when  it  is  doubtful  which  way  the 
preponderance  is,  will  not  be  disturbed. 

The  fifth  assignment  is  that  the  court  erred  in  decreeing 
defendant  should  execute  and  deliver  to  plaintiffs  a  division 
order  for  the  one-sixteenth  of  the  oil  produced  and  belong- 
ing to  the  working  Interest  in  said  lease,  without  also  pro- 
viding that  the  proportionate  share  of  the  expense  of  pro- 
ducing same  be  ascertained  and  deducted  from  said  inter- 
est. As  the  matter  now  stands,  appellant  has  paid  all  costs 
and  expenses  proportionate  to  his  one-eighth  interest;  and 
under  this  decree — if  it  is  a  decree  for  specific  execution — 
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he  oug-bt  only  to  be  held  liable  for  the  one-sixteenth  inter- 
est that  be  is  allowed  to  hold,  and  Boyd  Bro».  ind  Malarky 
&  McMillen  be  held  liable  for  the  expenses  of  producing 
the  one-sixteenth  interest  that  they  recover,  because,  if 
there  was  any  contract,  it  dates  back  before  there  was  any 
production.  There  is  nothing  in  the  pleading-s  or  record 
showing  that  all  expenses  and  cost  of  production  were  not 
paid  by  the  receiver,  W.  L.  Armstrong.  On  the  other 
hand,  Mr.  Armstrong',  who  is  examined  as  a  witness  for 
defendant,  in  answer  to  the  question,  "Can  you  state,  in 
the  aggregate,  the  total  amount  of  drilling  and  operating 
expenses  of  that  leasehold  up  to  the  present  time?"  said: 
"The  total  receipts  to  March  10th  last  were  fifty  thousand 
five  hundred  and  ninety-four  dollars  and  seventy-five  cents. 
Total  expenses— that  is  outside  of  dividends — is  twenty- 
nine  thousand  six  hundred  and  two  dollars  and  forty-seven 
cents;  leaving  the  difference  between  the  two  sums  as  divi- 
dends." And  A.  J.  Malarky,  in  his  testimony,  states  that 
when  they  were  enjoined  they  went  into  court,  "and  there 
was  a  compromise  made  that  we  was  to  goon  and  complete 
the  well.  If  a  producing  well,  there  was  to  be  a  receiver 
appointed;  that  receiver  to  sell  all  the  oil,  and  pay  the  bills; 
which  was  agreed  upon  at  the  court  house  that  day."  He 
further  says  W.  L.  Armstrong  was  appointed  receiver. 
He  took  charge  of  the  oil,  paid  the  bills,  and  work  progress- 
ed right  along  just  the  same  as  it  did  before.  This  would 
indicate  at  least  that  the  expense  of  pro<lucing  the  oil  was 
paid  by  the  receiver  before  disbursing  to  the  beneficiaries, 
and  the  presumption  is  that  the  decree  is  right  in  that  re- 
gard. 

The  sixth  and  seventh  assignments  have  been  disposed 
of  with  some  of  the  foregoing  assignments.  The  eighth  is 
that  the  court  erred  in  decreeing  in  favor  of  plaintiffs,  be- 
cause the  contract  was  not  mutual  in  its  obligations  and  its 
remedy,  and  could  not,  under  any  circumstances,  have 
been  specifically  enforced  by  the  defendant  against  the 
plaiaiiffs,  as  both  the  plaintiffs  and  defendant  had  an  ade- 
quate remedy  at  law.  "Want  of  mutuality  in  the  inception 
of  the  contract  may  be  remedied  by  the  subsequent  con- 
duct of  the  parties,  or  by  the  execution  of  the  agreement." 
7  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  115.    In  Wi'/kKs  v.  ft/sur- 
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ance  Co.,  45  N.  Y.  45,  it  is  held:  "A  promise  lackiag  mu- 
tuality at  its  iaceptioD  becomes  binding  upon  the  promisor 
after  performance  bv  the  promisee."  Train  w.  Gold, S'P'ick. 
380;  rAmoreux  v.  Gould,  7  N.  Y.  349.  "Want  of  mutual- 
ity is  no  defense,  even  in  an  action  for  specific  perform- 
ance, where  the  party  not  bound  thereby  has  performed 
all  of  the  conditions  of  the  contract,  and  brought  himselt 
clearly  within  the  ttrms  thereof."  2  Beach,  Cent.  §889, 
and  cases  cited.  "The  obligation  must  be  mutual.  In  gen- 
eral terms  it  may  be  said  that,  unless  the  contract  binds 
all  the  parties,  it  will  be  enforced  against  none  of  them." 
One  modification  of  this  rule  is  that  the  rule  governs  such 
contracts  only  as  are  executory,  for,  when  the  party  who 
is  not  bound  has  performed  his  part  under  the  contract, 
even  though  not  legally  bound  to  such  performance,  the 
plea  of  want  of  mutuality  cannot  be  made.  22  Am.  &  £)ng. 
Enc.  Law,  1020,  1021;  Grove  v.  Hodges,  55  Pa.  St.  504; 
Schroeder  v.  Gemeinder,  10  Nev.  355;  Hawralty  v.  Warren,  18 
N.  J.  Eq.  124;  Coles  v.  Trecothick,  9  Ves.  246;  5  Wait.  Act. 
&  Def.  788.  Appellant  contends  that  this  cause,  as  to  ques- 
tions of  law  pertaining  to  it,  is  controlled  and  governed  by 
the  case  of  Gallaghers.  Gallagher,  31  W.  Va.  9,  (5  S.  E. 
297) ;  that  plaintiffs  never  had  notorious  and  exclusive  pos- 
session of  the  leasehold,  and  such  possession  as  they  had 
was  never  delivered  to  them  or  taken  by  them  under  any 
contract  with  appellant,  nor  was  it  retained  or  continued 
under  any  such  contract.  The  facts  are  that  on  the  day 
following  the  making  of  the  contract,  at  night,  plaintiffs 
went  into  actual  possession  of  the  premises,  and  proceeded 
to  carry  out  their  part  of  the  contract,  and  did  so  carry 
it  out  to  completion.  Several  of  the  witnesses  say 
"they  carried  it  out  to  a  letter."  As  to  whether  such  con- 
tract existed  between  them  and  appellant  was  a  question 
of  fact  to  be  established  by  evidence  taken  in  the  cause, 
and  the  great  preponderance,  as  we  have  seen,  establishes 
the  contract.  There  seems  to  be  no  error  in  the  decree, 
and  the  same  is  affirmed. 

Affirmed. 
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CHARLESTON. 

Linn  z\  Collins  el  al. 

Submitted  Sept.  13,  189y— Decided  Dec.  2,  1899. 

1.    Insolvent  —  Alignment  —  Veador'g  lAen—PurtAaeer  —  Onveal 


Where  a  party  who  iu  iDsnlvcnt  makes  a  ffeneral  aHHigDineDl 
of  his  proi>erty,  fi>r  the  benefit  of  ell  of  bin  creditors,  to  a 
IrUBlee,  and  in  'iaid  deed  of  assignment  two  parcels  of  real 
estiite  are  conveyi-d,  upon  eafh  of  which  the  asKigfnor  owes  i» 
balance  of  purchase  money,  secured  by  vendor's  lien,  whirh 
Iracis  are  adverlined  and  aiild  by  the  trustee,  withonl  men- 
tioning the  liens  in  the  notice  of  sale,  to  a  party  who  is  a 
larire  creditor  of  the  assizor,  for  an  adequate  price,  without 
reference  li)  the  liens,  caveat  emptor  does  not  apply,  ami 
such  purchaser,  in  the  circumstances,  has  the  right  to  dU- 
charge  such  liens  out  of  the  purchase  money,     (p.  253.) 

2.    <dKe.onoB&— Application  oj  Proceeds. 

The  other  creditors  of  said  ussitriior  in  sui'h  ease  would  not 
be  allowed  to  participate  in  (he  distribution  of  the  proceeds 
of  the  sale  until  the  amount  of  said  liens  is  deducted  there- 
from and  applied  to  the  exting-uishment  of  said  liens,  (pp.  253- 
254.) 

Appeal  from  Circuit  Court,  Gilmer  County. 

Bill  by  R,  G.  Linn,  trustee,  against  Spencer  Collins  and 
others.     Decree  for  plaintiff,  and  defendant  appeals. 
Rcvened. 

J.  M.  Hahiltok,  for  appellants. 

Linn,  Withers  &  Brannon,  for  appellee. 

Emgubh,  Judge: 

On  the  22d  day  of  February,  1893,  Robert  F.  Kidd  and 
wife  executed  to  R.  G.  Linn,  trustee,  a  deed  of  assignment, 
whereby  Kidd  conveyed  to  said  trustee  ail  of  his  property, 
to  be  applied  pro  rata  to  the  payment  of  his  debts,  provid- 
ing therein  that  it  should  be  the  duty  of  said  trustee,  as 
soon  as  practicable,  to  sell  the  real  and  personal  property 
therein  conveyed,  on  a  credit,  and  upon  the  terms  therein 
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set  furtb,  and  out  of  tfae  net  proceeds  to  pay  the  several 
creditors  who  should  prove  their  debts  as  therein  required, 
pro  rata.  A  part  of  said  real  estate  so  conveyed  was  four 
and  one-half  eights,  undivided,  in  a  lot  of  two  hundred  and 
forty-five  acres  of  the  Joshua  Reed  farm,  on  Sycamore;  one 
undivided  half  in  the  dower  lot  of  one  hundred  and  fifteen 
acres  conveyed  to  sdid  Kidd  and  Louis  S.  Reed  and  the 
heirs  of  Joshua  Reed;  and  sixteen-seventeenths  of  lot  No. 
21  on  Main  street,  in  the  town  of  Glenville,  West  Virginia, 
being  the  same  property  on  which  said  Kidd  resided  at  the 
date  of  said  assignment.  In  pursuance  of  said  deed  of  as- 
signment, said  trustee  advertised  all  of  said  property  for 
sale  on  the  5th  of  June,  1893,  at  which  sale  Spencer  Collins 
became  the  purchaser;  bidding  for  said  Kidd's  interest  in 
the  Reed  farm  two  thousand  two  hundred  dollars,  and  for 
the  Glenville  lot  one  thousand  dollars;  complying  with  the 
terms  of  sale  by  executing  his  notes,  with  A,  S.  McQuain 
and  S.  A.  Hays  as  his  sureties.  Nothing  having  been  paid 
on  said  notes,  Linn,  trustee,  filed  his  bill  in  the  circuit 
court  of  Gilmer  County,  against  said  Collins,  seeking  to 
subject  said  real  estate  tosale  to  satisfy  the  same.  A  por- 
tion of  the  original  purchase  monev  for  said  lot  and  the  in- 
terest in  said  Reed  farm  remained  unpaid  at  the  time  said 
deed  of  assignment  was  executed  to  Linn,  trustee,  and 
vendor's  liens  had  been  retained  to  secure  this  unpaid  put- 
chase  money.  The  defendant  Collins,  in  his  answer  to 
plaintiff's  bill,  claims  that  previous  to  said  sale  there  was 
an  understanding  with  the  trustee  and  Hays,  one  of  the 
principal  creditors,  whereby  he  was  to  bid  one  thousand 
dollars  for  the  house  and  lot  in  Glenville,  and  two  thousand 
two  hundred  dollars  for  said  Kidd's  undivided  interest  in 
the  Reed  farm,  and  was  to  become  the  purchaser  of  said 
real  estate,  if  knocked  off  to  him  at  said  bids,  and  was  to 
have  said  parchase  money  applied  first  to  the  discbarge  of 
said  vendors'  liens.  Defendant  also  claims  that  he  stated 
at  the  time  the  advertisement  of  sale  was  mentioned  that 
he  would  not  buy  the  lands  at  all,  subject  to  said  liens. 
Depositions  were  taken  in  the  cause  both  for  plaintiff  and 
defendant,  and  several  of  those  taken  for  defendant  were 
excepted  to  by  defendant  Hays,  so  far  as  they  related  to  a 
parol  agreement  between  Collins  and  exceptor,  or  exceptor 
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and  R.  F.  Kidd.  A  decree  was  rendered  holding  that  the 
plaintiff  was  entitled  to  recover  frnm  the  defendant  the 
amount  of  his  purchase-money  notes,  with  their  accrued 
interest,  without  allowing  him  to  apply  any  portion  thereof 
to  the  extinguishment  of  said  vendors  liens,  and  directing 
that  unless  the  defendants,  Spencer  Collins,  S.  A.  Hays, 
and  A.  S.  McQuain,  should  pay  to  the  plaintiff,  R.  G.  Lino, 
trustee,  four  thousand  and  ninety  three  dollars  and  eighty- 
six  cents,  with  interest  thereon  from  the  4th  of  February, 
1S9S,  until  paid,  within  thirty  days  from  the  rise  of  the 
court,  that  certain  special  commissioners  therein  named 
should  advertise  and  sell  said  property  upon  the  terms  and 
in  the  manner  therein  indicated.  From  this  decree  said 
Collins  obtained  this  appeal. 

The  question  presented  for  our  determination  in  this 
cause  is  whether  the  appellant  was  entitled  to  apply  a 
sufiScient  portion  of  the  purchase  money  bid  by  him  for 
said  real  estate  to  extinguish  the  vendors'  liens  existing 
against  said  property  to  secure  the  balance  remaining  un- 
paid by  said  Kidd,  and,  as  to  his  claims  against  Kidd,  to  a 
pro  rata  with  the  other  creditors  as  to  the  residue  of  the 
purchase  money.  I  can  see  nothing  inequitable  that  would 
result  from  allowing  Collins  to  pay  off  said  vendor's  liens. 
He  seems  to  have  bid  a  fair  price  for  the  property,  without 
reference  to  the  vendors'  liens  existing  thereon.  In  the 
notice  of  sale,  said  trustee  gave  a  general  description  of 
said  lot  and  interest  in  the  Reed  farm,  and  remained  silent 
as  to  the  vendors'  liens  existing  against  them.  Now,  if 
Kidd  had  sold  and  conveyed  this  property  himself,  with 
the  same  general  description,  for  the  purpose  of  raising 
money  to  discharge  his  indebtedness,  he  would  not  thereby 
have  deprived  the  owners  of  these  vendors  liens  from  en- 
forcing their  liens  against  the  property.  Can  we  say  that 
by  conveying  to  Linn,  trustee,  he  conferred  upon  him  the 
right  to  sell  said  property  free  from  said  liens?  In  other 
words,  could  Kidd  confer  upon  said  trustee  more  than  he 
himself  possessed?  Kidd's  creditors  had  a  right  to  satis- 
faction out  of  his  property,  subject  to  the  valid  liens  exist- 
ing thereon.  Collins  himself  appears  to  have  been  one  of 
Kidd's  largest  creditors.  This  was  a  very  different  case 
from  that  of  Fleming  v.  Holt,  12  W.  Va.  143,  in  which  there 
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was  a  deed  of  trust  executed  to  a  trustee  to  secure  the  pay- 
ment of  a  particular  debt  therein  described;  while  in  the 
case  at  bar  there  was  a  general  assignment  by  Kidd  for 
the  benefit  of  all  of  bis  creditors, — Collins  among  the  num- 
ber. 2  Beach.,  Mod.  Cont.  §  1246,  thus  states  the  law: 
"Under  a  general  assignment  for  the  benefit  of  creditors, 
the  assignee  takes  the  cboses  in  action  of  his  assignor,  not 
as  a  purchaser  for  value,  but  as  a  volunteer,  and  therefore 
subject  to  all  the  defenses  and  equities  existing  against 
tbem  in  the  hands  of  the  assignor.  The  assignee  is  the 
mere  representative  of  the  assignor  and  his  e^^tate,  and 
stands  in  bis  shoes."  Burrill,  Assignm.  (page  517,  §  374), 
says:  "The  maxim  caveat  emptor  does  not  apply  to  the 
case  of  a  sale  by  assignees  for  the  benefit  of  creditors, 
whether  the  property  be  real  or  personal.  And  where  an 
assignee  under  a  voluntary  assignment  for  the  benefit  of 
creditors  sold  at  public  sale  a  tract  of  land  which  had  been 
purchased  by  the  assignor  under  articles  of  agreement 
duly  recorded, -and  in  the  advertisement  it  was  described 
generally  as  a  tract  of  land  belonging  to  the  assignor,  it 
was  held  that  the  purchaser  at  the  assignee's  sale  was  en- 
titled to  a  deduction  from  the  purchase  money  of  tbe 
amount  due  the  original  owner."  Suppose  Collins  is  al- 
lowed, out  of  said  purchase  money,  to  pay  off  tbe  vendors' 
liens  on  said  lot  and  tract  of  land;  could  R.  F.  Kidd  or  bis 
creditors  aay  that  they  were  prejudiced  thereby?  Linn, 
in  making  the  sale,  surely  did  not  sell  more  than  Kidd 
owned  at  the  time  the  assignment  was  made.  All  parties 
had  notice  and  understood  that  a  balance  of  purchase 
money  was  secured  by  vendors'  liens  reserved  thereon,  and 
if  the  property  was  sold  for  an  adequate  price  without  ref- 
erence to  said  liens,  as  it  appears  to  have  been,  the  credi- 
tors would  obtain  the  benefit  of  all  that  Kidd  was  entitled 
to  if  these  liens  were  discharged  by  Collins  out  of  tbe  pur- 
chase money.  Without  reference  to  the  testimony  which 
seems  to  be  somewhat  conflicting,  I  am  of  opinion  that,  as 
a  matter  of  equity,  the  appellant  had  tbe  right  to  pay  off 
said  vendors' liens,  and,  to  that  extent,  was  entitled  to  a 
credit  on  bis  purchase  money  notes  executed  to  said  Linn, 
trustee,  and  that  S.  A.  Hays  and  tbe  other  creditors  of 
Kidd  were  not  entitled  to  participate  in  the  pro  rata  distri- 
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butioo  of  the  proceeds  of  said  sale  until  the  amount  neces- 
sary to  pay  off  and  discharge  said  vendors' liens  was  de- 
ducted therefrom,  and  Collins  allowed  to  apply  the  same 
in  discbarge  thereof.  For  these  reasons,  the  decree  is  re- 
versed and  the  cause  remanded. 

Reversed. 


CHARLESTON. 

BoGOBSS  el  ah  v.  Tavi.or. 

Submitted  June  22,  1899— Decided  December  2,  1899. 

iNffTRUCTiON— flewrao/  rerditrf. 

Whenever  a  oorrect  inKlnietlrtn  \%  refused,  the  judgmenl 
will  be  reversed,  iinlesK  the  appellate  court  ean  see  from  the 
vv'hule  record  thnt.  even  under  the  initlruelion,  a  dilferenl 
verdict  could  not  have  been  rightly  r<iund.     (p.  2!>N.) 

Error  to  Circuit  Court,  Mingo  County. 
Action  by  Boggess.  Darst  &  Boggess  against  G.  W.  Tay- 
lor.   Judgment  lor  defendant,  and  plaintiffs  bring  error. 


R.  H.  HoYLE,  for  plaintiffs  in  error. 
H.  K.  Shumate,  for  defendant  in  error. 

McWhorter,  Judge: 

This  is  an  action  of  assumpsit,  by  Boggess,  Darst  & 
Boggess  against  G.  W.  Taylor,  in  the  circuit  court  of 
Mingo  County,  upon  a  note  for  two  hundred  and  fifty  dol- 
lars, made  July  11,  1893,  by  said  Taylor,  payable  three 
months  after  its  date  to  the  order  of  A.  E.  Kinnison  at  the 
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Bank  of  Williamson.  Defendant  pleaded  nonassumpBit, 
and  tendered  a  itpeclal  plea  in  writing,  averring  that  said 
note  described  in  the  declaration  was  obtained  from  tbe 
defendant  by  the  payee,  A.  E.  Kinnison,  by  fraud  and 
circa  invention, — that  is  to  say,  that  said  note  was  given  by 
defendant  for  and  in  consideration  that  the  said  A.  E.  Kin- 
nison would  forthwith,  or  in  ten  days  from  the  day  on 
which  said  note  was  executed,  deliver  to  the  defendant,  at 
the  town  of  Matewan,  a  station  on  the  Norfolk  &  Western 
Railroad,  in  said  Mingo  County,  one  saw  mill,  boiler,  and 
fixtares  thereto  belonging  of  the  value  of  two  hundred  and 
fifty  dollars,  and  defendant  trusting,  believing,  and  confid- 
ing in  tbe  agreement,  promises,  and  solemn  declarations 
of  said  Kinnison,  that  he  would  so  deliver  the  said  sawmill, 
engine,  boiler,  and  fixtures  at  tbe  time  promised,  he  ex- 
ecuted  tbe  said  writing;  that  said  Kinnison  did  not  comply 
with  and  fulfill  his  solemn  promises  and  agreements  in  de- 
livering the  said  sawmill,  engine,  boiler,  and  fixtures  at 
the  time  agreed  upon,  nor  at  any  other  time,  though  often 
requested  so  to  do,  and  that  said  Kinnison  has  not  to  this 
day  delivered  tbe  said  sawmill,  engine,  boiler,  and  fixtures, 
or  any  part  thereof.  And,  further,  that  said  note  sued 
upon  in  said  declaration  was  assigned  to  plaintiffs  by  Kin- 
nison on  tbe  16tfa  of  May,  1896,  more  thao  two  years  after 
the  maturity  of  the  note;  that  at  the  time  of  said  assign- 
ment said  note  was  not  a  negotiable  note,  and  is,  therefore, 
snbject  to  all  the  equities  that  ever  existed  between  the  said 
defendant  and  Kinnison:  and  denied  that  the  note  was  as- 
signed to  plaintiffs  before  its  maturity,  as  alleged  in  the 
declaration, — to  the  filing  of  which  plea  plaintiffs  objected. 
Tbe  objection  was  overruled,  and  plea  filed,  and  plaintiffs 
replied  generally  to  same.  On  the  8th  of  January,  1898,  a 
jury  was  duly  impaneled,  and  defendant  asked  leave  to 
amend  his  special  plea,  which  was  granted.  Defendant 
tendered  his  amended  plea,  to  the  filing  of  which  plaintiffs 
objected,  which  objection  was  sustained,  and  the  court  re- 
fused to  allow  the  same  to  be  filed,  to  which  ruling  of  the 
court  defendant  excepted.  The  jury,  having  heard  the 
evidence  and  arguments  of  counsel,  returned  a  verdict  for 
the  defendant.  Plaintiffs  moved  the  court  to  set  aside  the 
'verdict  as  being  contrary  to  the  law  and  the  evidence,  which 
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motion  the  court  overruled  and  rendered  iud^mentoD  the 
verdict,  to  which  rulings  of  the  court  plaintiffs  excepted, 
and  prayed  that  their  exceptions  be  saved  to  them,  whicb 
the  order  shows  was  done,  and  that  five  bills  of  exceptions, 
numbered  one,  two,  three,  four,  and  five,  were  sif^ned, 
sealed,  and  made  part  of  the  record. 

The  first  assignmennt  of  error  is  that  the  instrument 
sued  upon  is  a  negotiable  note  In  the  hands  of  a  third  party, 
a  bona  fide  holder  for  value,  before  maturity;  and  the 
court  allowed  the  defendant  to  plead  failure  of  considera- 
tion or  equitable  offset,  and  upon  that  ground  defeat  the 
payment  of  the  note.  The  plea  is  sufficient,  as  it  avers  that 
the  note  was  assigned  some  two  years  after  its  maturity, 
and  was  taken  subject  to  all  the  equities  that  ever  existed 
between  the  maker  and  payee,  and  pleading  failure  of  con- 
sideration. The  plea  raised  an  issue  involving  the  ques- 
tion whether  the  purchase  of  the  note  was  before  maturity, 
which  should  be  submitted  to  the  jury.  Wiggins  v.  Kirk- 
fatrick,  114  N.  C.  298,  (19  S.  E.  152).  Appellant  argues 
that  the  burden  of  proof  is  on  the  defendant  to  show  that 
the  note  was  transferred  after  maturity,  or  that  the  plain- 
tiffs were  not  the  bona  fide  holders  for  value;  that  the  rec- 
ord is  absolutely  silent  as  to  the  date  of  transfer,  and  the 
evidence  shows  that  it  was  made  for  a  valuable  considera- 
tion, which  was  proved  by  Kinnison,  who  was  there  the 
witness  of  defendant,  and  be  will  not  be  permitted  to  con- 
tradict him.  True,  it  is  only  proven  by  Kinnison,  but,  ac- 
cording to  the  record,  be  was  introduced  twice  m  the  trial 
as  a  witness,  and  both  times  by  plaintiffs,  and  surely  his 
interests  are  antagonistic  to  defendants. 

Appellants  cite  Organ  Co.  v.  House,  25  W.  Va.  64,  in  sup- 
port of  their  contention  that  the  consideration  was  under 
a  different  contract  than  that  contended  for  by  defendant, 
and  assume  from  the  very  circumstances  of  the  case  that 
this  Court  cannot  fail  to  realize  frum  the  evidence  that  the 
immediate  consideration  of  the  note  sued  upon  was  the 
cancellation  of  an  outstanding  obligation  of  defendant, 
given  or  made  in  this  same  transaction,  which  is  claimed 
in  his  evidence  by  Kinnison,  but  is  denied  by  defendant, 
Taylor,  and  witness  Tiller,  who  both  positively  state  that 
the  consideration  was  the  promised   shipment  of  boiler, 
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belting,  smokestack,  and  fixtures.  As  to  what  the  consid- 
eration was,  was  a  question  of  fact  or  the  jury. 

Third-  That  the  court  erred  in  refusing;  to  exclude  the 
evidence  on  motion  of  plaintiffs,  and  direct  a  verdict  for 
them,  as  set  out  in  bill  of  exceptionss  No,  3.  The  fact  is, 
from  Kinnison'sown  testimonv  it  is  quite  evident  that 
plaintiffs  are  not  the  bona  fide  holders  of  the  note,  sued 
on,  but  simply  have  it  for  collection  for  Kinnison,  and  the 
jury  are  justified  in  so  finding.  Kinnison,  in  a  sort  of 
equivocal  way,  says  it  belongs  tu  the  plaintiffs;  that  he  as- 
signed it  to  them  without  recourse,  on  their  verbal  prom- 
ise to  pay  him  the  face  value  of  the  note,  two  hundred  and 
fifty  dollars.  "Q.  That  is,  when  they  collect  it?  Ans. 
So,  sir;  their  promise  to  pay  it,  O,  They  have  never  paid 
you  anything  for  it?  Ans.  Nothing  other  than  this  prom- 
ise, Q,  Is  that  promise  in  writing?  Ans.  No,  sir.  Q. 
Their  promise  that,  if  they  collect  it,  they  were  to  pay  you 
two  hundred  and  fifty  dollars?  Ans.  This  is  a  collection 
agency,  aud  this  claim — I  sold  it  to  them  outright,  and  as- 
signed it  to  them  for  its  face  value,  giving  them  the  interest 
to  collect  it,  without  recourse.  Q.  You  merely  are  giving 
them  the  interest  to  collect  it?    Ans.    Yes,  sir," 

Fourth.  The  courterrcd  in  refusing  togive  the  instruc- 
tion asked  for  by  plaintiffs  as  set  out  in  bill  of  exceptions 
No,  2,  which  instruction  is  as  follows:  "The  court  in- 
structs the  jury  that,  if  they  believe  from  the  evidence  that 
A.  E.  Kinnison,  representing  Turley  &  Co.,  sold  M,  D. 
Tiller  certaia|machinery,  and  that  Tiller  paid  for  it  by  giv- 
ing drafts  of  the  Little  Kanawha  Lumber  Co,,  indorsed  by 
the  defendant  G,  W.  Taylor,  and  that  one  of  said  drafts 
was  atterwards  protested,  and  that  Kinnison  was  the  legal 
holder  of  said  draft,  and  that  defendant  took  up  same  by 
giving  his  note  for  same,  that  they  cannot  take  into  consid- 
eration any  failure  to  comply  with  the  original  contract 
with  Tiller."  While,  in  view  of  the  evidence  tending  to 
show  the  taking  up  of  the  draft  by  defendant  to  be  the  di- 
rect or  immediate  consideration  for  the  note  sued  upon,  it 
might  not  have  been  error  to  give  the  instruction,  yet  it 
plainly  appears  from  the  whole  record  that,  if  it  had  been 
given,  it  could^not  have  iofiuenced  the  jury  to  render  a 
different  verdict.     In  Davis  v.  Webb,  46  W.  Va,  — ,  (33  S. 
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E.  97)  (Syl.,  point  2) :  "Whenever  a  correct  instruction  is 
refused,  the  judgment  will  be  reversed,  nnless  the  appel- 
late court  can  see  from  the  whole  record  that  even  under 
correct  instructions  a  different  verdict  could  not  have  been 
rightly  found,  or  unless  it  is  unable  to  perceive  that  the 
erroneous  ruling  of  the  court  could  not  have  influenced  the 
jurv."  Bauiv.  W-iddi7l,  27Gratt.451;  Nicfwhs  v .  Kenk- 
ner,  20  W.  Va.  251. 

The  record  shows  that  five  bills  of  exceptions  were 
signed,  sealed,  and  made  a  part  of  the  record,  but  only 
Nos.  1.  2  and  3  appear  in  the  record.  I  see  no  reversible 
error  in  the  judgment,  and  the  same  is  affirmed. 

Affirmed. 


CHARLESTON. 

HONTEB  V.  TOI-BABD. 

Submitted  Sept.  9,  1899— Decided  Dec.  2,  1899. 

Co.s'TRAtT.    Intoxk-ali'in   Void  Dfimu-rei: 

Where  a  plaiiilitf  in  his  hill  HllfKfB  Ihat  he  was  induced  tu 
sipii  a  contract  while  in  a  stale  <if  intoxication  tii  such  a  de- 
pre-'  HH  not  to  kruiw  tlie  true  intent  or  meaning  of  the  same, 
t!iicU  contract  is  iitit  only  voidable,  bat  absolntely  void,  on  de- 
murrer.   (11.  2Gl;.) 

Contra  err— Good  ^tifk—Partnern— Fraud. 

Where  micb  bill  alle^'eK  that  the  contract  ko  obtained  wa^ 
in  violation  of  the  rights  and  good  faith  which  should  prevail 
between  partners,  and  charges  that  the  same  was  obtained 
Jliniiifrh  fraud,  and  for  the  purpose  of  delaying  and  defraiid- 
in.ij  the  plaintitT  from  obtaining  his  full  ritrhts  in  said  co- 
jinrtnership.  it  is  error  to  snstnin  a  demurrer  to  such  bill, 
(pp.  260-261-268.) 
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Appeal  from  Circuit  Court,  Tucker  County. 
Bill  by  E.  C.  Hunter  ag-amst  W.  S.  Tolbard.     Decree  for 
defendant,  and  plaintiff  appeals. 

Rciersed. 
H.  J.  Wagoner  and  A.  J.  Valentine,  for  appellant. 
Ci'NNixGHAM  and  Stallings,  for  appellee. 

English,  Judge: 

On  the  18th  of  February.  1895,  Tolbard  and  Hunter  en- 
tered into  an  agreement  in  writing  by  which  said  Tolbard 
contracted  to  let  Hunter  have  one-half  interest  in  all  the 
lumber  outfit  belong^ing  to  the  Bartlett  camp,  four  pairs  of 
horses,  and  the  camp  outiit  and  wood  tools,  including 
evervthing;  Hunter  agreeing  to  pay  Tolbard  one  thousand 
dollars  for  the  one-half  interest,  and  to  receive  one-half  of 
the  pro6ts  of  work  done  with  said  outfit.  The  one  thous- 
and dollars  mentioned  was  not  to  be  taken  out  until  the  bus- 
iness was  in  shape  to  pav  it,  and  Hunter  was  to  have  a  sal- 
ary of  two  dollars  per  day  for  running  the  job.  On  the 
first  Monday  in  February.  1898,  Hunter  filed  his  bill  in  the 
circuit  court  of  Tucker  County  against  Tolbard,  in  which 
he  stated,  among  other  things,  that  he  was  a  practical  lum- 
berman, and  had  the  reputation  of  being  a  successful  one 
in  that  portion  of  the  State;  that  in  February,  1895,  he 
entered  into  a  partnership  with  defendant,  at  his  solicita- 
tion, for  carrying  out  the  terms  of  an  agreement  defend- 
ant had  with  the  Blackwater  Lumber  Company  for  fur- 
nishing logs,  etc.,  and  paid  defendant  one  thousand  dollars 
■  for  one-half  interest  in  said  contract,  upon  terms  set  forth 
in  said  agreement;  that  he  entered  upon  his  duties  under 
said  contract,  which  proved  a  very  profitable  one;  and  that 
on  the  3d  of  April,  1897,  having  received  but  a  small  part  of 
the  profits  arising  from  said  work,  he  went  to  the  defend- 
ant, and  asked  fur  a  settlement,  so  that  he  could  receive 
the  profits  then  due  him,  but  defendant  refused  to  settle, 
and  plaintiff  being  intoxicated,  went  home.  Shortly  after- 
wards, the  defendant  came  to  him  with  an  agreement,  al- 
ready prepared,  stating  that  plaintiff  must  sign  it,  and 
then  tbey  would  settle;  and  the  plaintiff,  being  much  intox- 
icated, unfit  for  business,  very  much  in  need  of  money,  and 
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without  knowing^  the  true  import  of  said  agreement,  signed 
the  same,  whereupon  they  entered  upon  a  pretended  par- 
tial settlement,  and  plaintiff  received  one  thousand  eight 
hundred  dollars  on  account  of  his  share  of  the  profits. 
Plaintiff  states,  further,  that  he  subsequently  learned  that 
the  terms  and  conditions  of  said  agreement  were  that  if 
either  of  the  parties  should  at  any  time  thereafter  become 
intoxicated,  and  absent  himself  from  the  work  of  carrying 
out  said  contract,  such  person  so  becoming  intoxicated, 
and  absenting  himself  for  any  longth  of  time,  should  lose 
his  entire  interest  in  said  contract,  and  forfeit  to  the  other 
ten  cems  per  one  thousand  feet  as  the  plaintiff  understood, 
but  as  defendant  now  claims  fifty  cents  per  one  thousand 
feet;  that  said  agreement  was  signed  at  the  defendant's 
hotel,  ia  the  town  of  Davis,  in  the  saloon  of  which  plaintiff 
received  part  of  the  liquor  which  intoxicated  him;  that 
from  this  time  until  the  6th  of  October,  IS**?,  he  continued 
to  work  on  said  contract,  under  the  terms  of  said  agree- 
ment, when  he  again  became  intosciated,  when  the  defend- 
ant again  called  at  his  room  in  said  hotel,  and  claimed  that 
the  partnership  was  at  an  end,  under  the  terms  of  said 
c^eement  of  April  3,  1897,  and  demanded  that  plaintiff 
should  turn  over  to  him  all  his  rights  and  interest  in  said 
co-partnership,  and  forfeit  all  further  right  and  interest 
therein,  and  claimed  that  plaintiff  was  further  indebted  to 
him  in  the  sum  of  six  hundred  and  seventy-eight  dollars 
and  forty  cents,  which  sum  piaintiif  paid  him  in  cash;  and 
that  since  that  time  the  defendant  has  placed  other  per- 
sons in  charge  of  said  business,  and  completely  ousted 
him  from  participation  therein  or  control  of  same,  although 
he  has  been  sober  since  the  12Ch  of  October,  and  at  all 
times  ready  to  perform  his  part  of  said  agreement.  The 
plaintiff  also  avers  and  charges  that  the  agreement  of 
April  3,  1897,  having  been  obtained  from  him  while  he  was 
intoxicated,  and  under  such  conditions  as  tu  amount  to 
duress,  and  in  violation  of  the  rights  and  good  faith  which 
should  prevail  betwten  partn''rs.  and  its  eiiecution  having 
been  obtained  through  fraud,  and  for  the  express  purpose 
of  hindering,  delaying,  and  defrauding  the  plaintiff  from 
obtaining  his  full  rights  in  said  copartnership,  he  has  the 
right  to  have  the  same  cancelled  and  declared  void,  and  to 
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be  restored  to  all  his  rights  and  privileges,  and  that  de- 
fendant should  be  compelled  to  account  to  him  for  hia  full 
equitable  one-half  of  the  profits  of  said  contract,  and  that 
his  one-half  interest  therein  be  returned  to  him,  together 
with  said  six  hundred  and  seventy-eight  dollars  and  forty 
cents  paid  by  him  to  defendant  in  October,  1897,  in  addi- 
tion to  the  sura  of  two  dollars  per  day  and  the  board  of 
plaintiff  while  so  engaged  in  the  conduct  of  said  business, 
less  the  half  of  the  actual  loss  that  may  have  been  sus- 
tained, and  that,  if  necessary,  a  receiver  of  said  business 
should  be  appointed  by  the  court  to  take  charge  of  and 
conduct  the  same  until  such  tirae  as  these  matters  might 
be  satisfactorily  settled  through  the  aid  of  the  court.  The 
plaintiff  also  prayed  that  the  cause  might  be  referred  to  a 
commissioner  to  settle  said  accounts,  and  that  he  might 
have  a  personal  decree  for  the  amount  due  him  under  the 
terms  of  said  co-partnership,  and  for  such  general  and  spe- 
cial relief  as  he  might  be  entitled  to.  To  this  bill  the  de- 
fendant demurred,  the  demurrer  was  sustained,  and  the 
bill  dismissed.  From  this  action  of  the  court  the  plaintiff 
appealed. 

The  question  presented  by  the  record  and  pleadings  is 
whether  the  plaintiff  by  his  bill  has  made  such  a  case  as 
entitles  him  to  relief  in  a  court  of  equity.  As  a  matter  of 
course,  upon  demurrer,  all  matters  which  are  properly 
pleaded  must  be  taken  as  true,  and  the  demurrant  simply 
says,  conceding  all  of  the  allegations  in  the  bill  to  be  true, 
the  plaintiff  is  not  entitled  to  relief  in  a  court  of  equity. 
Now,  the  plaintiff  says  that  he  bad  worked  under  his  part- 
nership contract  with  defendant  until  the  3d  of  April,  1897, 
when  there  was  more  than  one  thousand  eight  hundred 
dollars  due  him,  and  about  that  time  be  demanded  a  settle- 
ment, but  defendant  refused  to  settle;  that  on  that  day, 
when  plaintiff  was  badly  intoxicated,  in  great  need  of 
money,  and  without  knowing  the  true  intent  of  the  agree- 
ment brought  to  him  by  defendant,  already  prepared,  he 
signed  the  same,  which  he  charges  was  changed  in  import- 
ant particulars  after  it  was  signed;  that  the  manner  in 
which  the  agreement  was  forced  on  him  amounted  to  du- 
ress; that  it  was  in  direct  violation  of  the  good  faith  which 
should  prevail  between  partners,  and  was  obtained  through 
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fraud,  with  intent  to  binder  him  from  obtainiof;  his  full 
rights  and  privileges  in  the  partnership.  It  is  also  appar* 
eat,  from  the  terms  of  said  ai^reement,  set  forth  in  the  bill, 
that  it  was  not  contemplated  that  the  defendant  was  to  give 
his  personal  attention  to  this  lumber  business,  but  that  it 
was  to  be  intrusted  to  the  plaintiff,  a  man  of  practical  ex- 
perience, so  that  the  language  of  said  agreement  above 
quoted  clearly  indicates  that  the  same  was  a  scheme  to  get 
rid  of  plaintiff,  and  obtain  a  considerable  sbare  of  the 
profits  of  the  business,  when  there  was  no  corresponding 
risk  on  defendant's  part,  as  he  was  at  all  times  absent  from 
the  work.  The  plaintiff  also  alleges  that  on  the  6th  of  Oc- 
tober, 1897,  he  again  became  intoxicated;  whereupon  the 
defendant  again  called  him  into  bis  room  at  the  bote],  de- 
manded a  settlement,  and  declared  said  partnership  at  an 
end  under  said  agreement  of  April  3,  1897,  and  that  plain- 
tiff should  turn  over  to  him  all  of  his  interest  in  the  part- 
nership property,  and  claimed  that  plaintiff  was  indebted 
to  him  six  hundred  and  seventv-eight  dollars  and  forty 
cents,  which  he  paid  him  in  cash.  Plaintiff  also  alleges 
that  he  became  sober  on  the  12th  day  of  October.  1897. 

As  to  the  allegation  in  the  bill  that  the  plaintiff  was  intox- 
icated at  the  time  he  signed  the  agreement  of  April  3, 1897, 
and  from  that  cause  was  incapacitated  from  making  a  con- 
tract, we  find  the  law  thus  stated  in  3  Minor.  Inst,  pt.  1: 
-  "Wbeie  a  fraudulent  advantage  is  taken  of  drunkenness: 
This  is  so  direct  and  palpable  a  fraud  as  always  to  render 
the  transaction  voidable  in  all  the  courts,  whether  of 
law  or  equity,"— citing  numerous  authorities,  and  among 
them  Reynaids  v.  Waller's  Hch\  1  Wash.(Va.)  Ih4;  Harvey 
V.  Pecks,  1  Munf.  518.  The  author  also  says:  "Where 
the  drunkenness  is  so  total  as  to  have  deprived  tbe  party 
of  his  reason  and  of  an  agreeing  mind:  In  this  case,  with- 
out any  reference  to  any  q  uestion  of  fraud,  there  being  an 
absolute  want  of  understanding,  without  which  there  can 
be  no  contract,  the  transaction,  whatever  it  may  be.  is  not, 
as  in  other  cases,  voidable,  only,  but  wboliy  void."  On 
this  point,  see,  also,  2  Pom.  Kq.  Jur.  §  949;  Bish.  Cont.  g 
980;  11  Am.  &  Eng.  Enc.  Law.  773. 

The  facts  alleged  in  the  bill  must  be  regarded  as  true  on 
demurrer,  and,  in   my  opinion,  are  sufficent,  if  proven,  to 
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entitle  the  plaintiff  to  the  relief  prayed  for.  The  decree 
complained  of  which  sustains  the  demurrer  must  be  re- 
versed, and  the  cause  remanded. 

/?cvcrscif. 


CHARLESTON. 

Arbogast  el  a!  r.  McGraw  ci  al. 

Submitted  June  23,  1899— Decided  December  2,  1899. 

I.    Co\:ki&— Discretion— Commi»eioneri  RemmxU. 

'1  he  circuit  i-ourt.  has  abRolulf  foiitrol  over  its  coiDiiiiHSiuii- 
prs.  with  the  power  lo  appoint  and  remove  at  its  discretion; 
and  nnlesa  Hueh  diseretion  in  plainly  abused,  to  the  prejudice 
i)f  the  partieH  to  the  litigation,  the  court  cannot  interfere 
therewith,     (p.  264.) 

S.     COMMISSiriNBR'S  APPEAL. 

A  Hpecial  co^ltni^.Hioue^  removed  by  the  circuit  court  with- 
out notice  or  good  cause  shown  cannot  appeal  from  the  de- 
cree removing  him.     (p.  2(i4.) 

3.    Commissioner's  KEPOta,—Ex<-epiiona—  When  TJiien, 

Unless  exceptionsi  are  taken  to  a  commissioner's  report 
Hu^liting  an  account  in  the  circuit  court,  no  appeal  will  lie 
from  the  decree  ciinflrminsr  the  smne.  as  section  7,  ehaj^er 
lao.  of  the  Code,  a;;  amended  in  chapter  43.  Acts  ]S«7,  author- 
izes the  mal(intf  of  such  exceptions  "at  the  first  term  of  the 
ciiurt  next  after  the  term  to  which  the  same  is  filed,  or  by 
leave  of  the  court  at  any  MUbseijUent  term."      (p.  265.) 

Appeal  from  Circuit  Court  Pocahontas  County. 

Bill  by  J,  C.  Arbogast  against  John  T.  McGraw  and 
others.  From  the  decree,  and  from  an  order  dismissing 
R.  S.  Turk  as  special  commissioner,  Turk  and  plaintiff 
appeal. 

Affirmed. 
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Brown,  Jackson  and  Knight,  for  appellants. 
Payne  &  Payne,  Revercomb  &  McAllister,  and  H.  L 
Garrett,  for  appellees. 

Dent,  President: 

R.  S.  Turk  appeals  from  two  decrees  of  the  circuit  court 
of  Pocahontas  County  in  the  chancery  causes  of  R.  S. 
Turk,  special  commissioner,  and  others,  ag^ainst  John  T. 
McGraw  and  others,  bearing  date  respectively  on  the  19th 
day  of  June,  1897,  and  on  the  9th  day  of  October,  1897,  and 
assig-ns  errors  as  follows,  to  wit: 

First.  The  setting  aside  of  the  agreed  decree  of  June 
19, 1897,  This  was  done  at  the  same  term  when  the  whole 
matter  was  in  the  breast  of  the  court. 

Second.  In  dismissing  petitioner  as  special  commission- 
er from  the  causes  without  notice,  and  in  dismissing  him  at 
all.  The  circuit  court  hasabsolutepowerover  the  appoint- 
ment and  removal  of  its  commissioners.  And,  as  long  as 
no  litigant  complains  thereof  or  is  aggrieved  thereby,  it 
may  appoint  and  remove  them  at  its  pleasure,  with  or 
without  cause  for  so  doing,  and  this  court  has  no  appellate 
jurisdiction  therein.  Neither  is  such  commissioner  a 
party  to  the  suit,  nor  has  he  any  right  to  appeal  from  a  de- 
cree removing  him.  The  circuit  court's  method  of  remov- 
ing him  may  be  highly  reprehensible,  and  apparently  un- 
just to  him,  in  removing  him  without  notice  or  hearing; 
but  it  is  a  rule  unto  itself  in  such  matters,  and  is  subject 
to  the  control  of  no  higher  authority. 

Third.  In  appointing  a  special  receiver  in  the  causes 
without  notice  to  J.  C.  Arbogast,  administrator  of  William 
Skeen,  deceased.  This  is  a  matter  in  which  the  circuit 
court  has  a  nonappealable  discretion,  and  unless  such  dis- 
cretion is  plainly  abused  this  Court  will  not  interfere.  It 
is  also  a  matter  about  which  the  appellant  has  no  right  to 
complain.  He  is  not  a  party  to  any  of  the  causes,  except 
as  special  commissioner,  and  this  commissionership  has 
been  taken  from  him. 

Fourth.  In  ordering  a  sale  of  the  lands  in  the  suits 
without  requiring  the  special  commissioners  to  give  bond, 
and  in  undertaking  to  sell  by  joining  the  receiver  with  the 
commissioners,  and   substituting  his  bond,   as  seems   to 
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have  been  done  or  attempted.  This  ta  another  matter  of 
which  the  appellant  has  no  rigfht  to  complain. 

Fifth,  In  entering^  any  decree  after  the  agreed  decree 
of  the  17th,  and  especially  in  the  absence  of  all  but  one  of 
the  counsel.  The  disposal  of  the  preceding  errors  dis- 
poses also  of  this. 

Sixth.  In  dismissing  the  petition  filed  b}'  petitioner  at 
the  October  term  of  said  court,  1897,  This  was  a  petition 
filed  solely  for  the  purpose  of  being-  reinstated  as  special 
commissioner.  The  court  had  the  discretion  to  reject  it, 
and  from  such  discretion  there  is  no  appeal. 

Seventh.  In  confirming  the  report  No.  6  of  Commis- 
sioner Scott,  and  in  its  condition  acting  on  it  at  all. 
Eighth.  In  decreeing  against  this  petitioner  any  sum  of 
money  witbout  a  day  in  court,  and  especially  in  decreeing 
a  sum  based  on  Commissioner  Scott's  report.  Ninth.  In 
decreeing  against  petitioner,  as  special  commissioner,  the 
sum  that  was  decreed.  These  three  last  assignments  are 
sobject  to  the  same  answer:  There  have  never  been  any 
exceptions  filed  to  Commissioner  Scott's  report  in  the  cir- 
cuit court.  Section  7,  chapter  129,  of  the  Code,  as  amended 
in  chapter  43,  Acts  1897,  provides  that  "any  party  may  ex- 
cept to  such  report  at  the  first  term  of  the  court  next  after 
the  term  to  which  the  same  is  filed,  or  by  leave  of  the  court 
at  any  subsequent  term  thereof."  If  the  appellant  has 
anv  just  exception  to  such  report,  he  may  yet  take  advant- 
age of  it  in  the  circuit  court,  and  until  he  has  done  so  he 
cannot  appeal  to  this  court.  He  must  exhaust  his  rights 
without  relief  therein  first. 

The  assignment  of  error  by  J.  C,  Arbogast,  administra- 
tor, that  be  is  unjustly  deprived  of  his  commissions, 
amounting  to  three  hundred  and  ninety  dollars  and  forty- 
one  cents,  and  other  expenses,  is  also  a  matter  that  has 
not  been  properly  presented  to,  and  passed  on  by  the  cir- 
cuit court. 

It  is  therefore  plain  that  while  the  appellants  may  have 
serious  grievances  against  the  circuit  court  and  the  oppos- 
ing counsel,  connected  with  this  litigation,  they  have  no 
just  legal  grounds  for  an  appeal  to  ttiis' court.  The  de- 
crees are  affirmed. 
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CHARLESTON. 

State  z\  Kerns. 
Submilted  Sept.  9,  ISyj— Decided  Dec.  2,  1899. 

1.  l.VSTRB<n-|..X-(V,»(.H. 

felony  case,  which  may  convey  to  the  jury  the  opinion  of  the 
ciiiirt  an  to  the  fpiilt  of  the  acciiHe:!,  arc  Improper,     (p,  269.1 

2.  IS6TRvcTioys—Eiiilfiice. 

PriKtructimm  afked  hy  the  aoctiHeil  which  properly  propiiiitiil 
Ihe  law,  are  JiiHlifled  hy  the  evidence,  and  present  to  the  jury 
a  phaKe  of  the  cu;je  not  presented  in  other  ioMtructions.  should 
be  f'iven.  and  it  \k  reversihle  error  to  refuBe  them.    (p.  272.) 

Error  to  Circuit  Court,  Tucker  County, 

Fred  D.  Kerns  was  found  guilty  of  murder,  and  brings 
error. 

,      Reversed. 

W.  H.  Keli.ky  and  J.  P.  Scott,  for  plaintiffs  in  error. 

Edgar  P.  Rtckkb,  Atty.  Gi;n.,  Wm.  G.  Coni  i:v  and  tl. 
M.  KiCATLEv,  for  the  State. 

Dent,  Pkesidknt: 

At  a  circuit  court  held  for  the  county  of  Tucker  on 
Thursday,  the  22ddayof  June,  1S'>9,  Fred  D.  Kerns,  on  the 
verdict  ofa  jury,  was  sentenced  to  the  penitentiary  for 
the  period  of  his  natural  life  for  killing  Lucy  Day.  His 
defense  was,  "Not  guilty."  The  facts  are  as  follows: 
The  prisoner  and  the  deceased  were  lovers.  She  was 
single.  He  was  married,  but  had  been  some  time  parted 
from  his  wife,  from  whom  he  was  se*;king  a  divorce,  with 
the  ostensible  object  of  marrying  the  deceased.  She  be- 
lieved him  to  be  single,  and  expected  him  to  marry  her. 
Their  intimacy'had  continued  for  a  considerable  period, 
and  resulted  in  sexual  cobabitation  between  tfaem.  At  the 
time  of  her  death  he  was  visiting  at  her  parents'  home,  and 
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they  occupied  tbe  same  room  and  bed.  She  was  pregnant. 
About  twenty  minutes  of  twelve  o'clock,  midnig-ht,  the  re- 
port of  a  revolver  was  heard  in  their  room.  Mrs.  Day, 
her  mother,  immediately  entered  the  room,  and  found  her 
lying'  on  the  bed,  and  the  prisoner  standing  up.  He  said: 
"Mother,  Lucy  has  shot  herself.  Oh,  what  shall  I  do? 
Oh,  mv  God!  what  have  I  done?"  To  tbe  brother  coming- 
in,  he  says:  "Riley,  here  is  the  revolver.  Shoot  me, 
shoot  me,  shoot  me,"  The  prisoner  stated  that  he  was 
asleep,  when  the  report  of  the  revolver  awakened  him,  and 
Lacy  fell  back  on  him;  that  be  immediately  got  up,  laying^ 
her  back  on  the  bed,  and  then  her  mother  came  in.  The 
revolver  belonged  to  Lucy,  who  kept  it  loaded  in  her  trunk, 
with  the  key  tied  to  a  string  around  her  neck.  It  is  evi- 
denced by  one  witness  that  on  that  evening  he  saw  her 
take  it  out  ot  her  trunk  and  hide  it  about  her  person.  The 
wound  was  directly  over  her  heart,  was  burned  and  black- 
ened with  powder,  and  no  blood  flowed  therefrom,  while 
she  lay  as  if  sleeping.  The  revolver  was  found  lying  on 
tbe  bed.  There  are  many  other  little  matters  of  detail 
brought  out  in  ihe  evidence  which  are  not  necessary  to  re* 
peat  here,  as  no  comment  on  tbe  weight  of  the  evidence  is 
intended.  The  question  submitted  to  the  jury  was  as  to 
whether  she  committed  suicide,  or  was  killed  by  the  pris- 
oner. 

At  the  instance  of  tbe  state  the  court  gave  the  following 
instruction,  to  which  the  prisoner  objected,  to  wit:  "Tbe 
court  instructs  tbe  jury  that  tbe  term  'reasonable  doubt' 
does  not  mean  every  vague  conjectural  doubt,  but  it  is  a 
substantial  doubt — a  reasonable  hypothesis — arising  from 
tbe  evidence  or  lack  of  evidence  inconsistent  with  the  the- 
ory of  the  defendant's  guilt."  Tbe  court  refused  tbe  fol- 
lowing instruction  asked  by  the  prisoner:"  "The  court 
further  instructs  tbe  jury  that,  if  any  oneof  the  facts  nec- 
essary to  show  the  guilt  of  the  defendant  is  consistent  with 
his  innocence,  then  tbe  jury  must  acquit."  These  in- 
structioQsare  equally  intelligible  to  a  jury  composed  of  or- 
dinary men  and  too  many  lawyers,  and  there  is  no  good 
reason  why  the  jury  should  not  have  them.  If  thev  have 
doubts  of  their  meaning,  they  should  give  the  prisoner,  and 
not  the  state,  tbe   benefit  of  the  doubt.     With  this  under- 
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standing,  it  does  not  appear  even  doubtful  that  either  the 
giving- or  the  withholding  of  either  of  these  instructions 
would  deprive  the  prisoner  of  a  fair  trial.  They  both  ap- 
parently propound  the  law  correctly  to  a  jurist,  when  care- 
fully sifted  and  rightly  understood,  but  what  effect  they 
might  have  to  mislead  and  puzzle  the  mind  of  a  juryman  is 
beyond  the  pale  of  judicial  discernment.  The  last  instruc- 
tion is  easily  understood  to  mean  that,  if  there  is  a  weak 
link  in  the  chain  of  evidence  necessary  to  convict,  the  pris- 
oner is  entitled  to  the  benefit  of  the  doubt  thereby  raised. 
This  is  undoubtedly  true,  and  the  instruction  properly 
propounds  the  law;  and  the  court,  having  given  the  state's 
instruction,  should  have  given  the  prisoner's.  The  jury 
could  as  easily  understand  ihe  one  as  the  other,  and  thus 
arrive  at  the  true  hvpotbesis.  Sial^  v.  Fianagan,  26  W. 
Va.  117. 

When  the  jury  was  about  to  be  sent  to  its  room,  "the 
court,  on  its  own  motion,  taking  the  indictment  in  his 
hand,  instructed  the  jury  in  the  following  words,  to  wit: 
•Gentlemen  of  the  Jury:  I  think  it  would  be  proper  for  me 
to  say  to  you  that,  if  you  should  find  the  defendant  guilty 
of  murder  in  the  first  degree,  you  could  further  determine 
the  mode  of  punishment,  and  say  whether  it  should  be  by 
death,  or  confinement  in  the  penitentiary  for  life.  If  you 
should  determine  that  he  ought  to  be  confined  in  the  peni- 
tentiary, you  will  make  that  a  part  of  your  finding  and  of 
your  verdict.  You  can,  under  the  indictment,  find  the  de- 
fendant guilty  of  murder  in  the  second  degree.'  There- 
upon, the  jury  being  about  to  retire,  the  counsel  for  the 
defendant  suggested  to  the  court  that  he  ought  also  to  say 
to  the  jury  that  the  jury  could  find  the  defendant  not 
guilty;  and  thereupon  the  court  said  to  the  jury:  'Of 
course,  gentlemen,  you  could  find  the  prisoner  not  guilty 
at  all,  if  you  thought  the  evidence  justified  sucb  a  finding; 
but  in  all  your  findings  you  must  be  governed  by  the  evi- 
dence.' "  To  these  remarks  of  the  court  the  prisoner  ob- 
jected. These  words  might  be  very  harmless,  or  they 
might  be  disastrous  to  the  prisoner,  according  to  the  ac- 
cent and  manner  of  the  court  in  using  them.  They  might 
very  easily  be  made  to  convey  the  sense  that  tbe  court  was 
fully  convinced  of  the  guilt  of  the   prisoner,  and   for  the 
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jury  to  find  otherwise  they  must  disregard  the  evidence. 
Manner  and  accent  cannot  be  made  part  of  the  record,  and 
such  language,  uttered  at  the  time  it  was.  could  be  made 
very  suggestive  to  the  jury,^at  least,  from  which  they 
could  draw  tneir  own  inferences  as  to  the  opinion  enter- 
tained by  the  court.  Hence  the  rule  that,  if  such  instruc- 
tions or  remarks  may  have  prejudiced  the  prisoner,  they 
are  sufScient  grounds  of  error  to  justify  the  granting  of  a 
new  trial.  Slaley.  SlaJey,  (W.Va.)  32  S.  E.  198;  Neilly. 
Produce  Co.,  38  W.  Va.  228,  (18  S.  E.  503);  State  v.  Cobbs, 
40  W.  Va.  721,  (22  S.  E.  310);  State  v.  Sulfin,  22  W.  Va. 
771;  Stale  v.  Greer,  Id.  800;  Citate  v.  Hurst,  11  W.  Va.  54; 
McDo'^eirs  /f-vV  v.  Cravjford,  11  Gratt.  405.  In  Dejar- 
nette  v.  Com.,  75  Va.  867,  it  was  held  that  "no  remarks 
which  have  a  tendency  to  intimate  the  bias  of  the  court  on 
the  character  or  weight  of  the  testimony  should  be  in- 
dulged in  by  it,"  "The  right  to  a  decision  on  the  facts  by 
the  jury  uninfluenced  and  unbiased  by  the  opinion  of  the 
judge  has  been  deemed  worthy  of  a  constitutional  guar- 
anty. It  cannot  be  lawfully  dt^nied  by  the  simple  evasion 
of  looking  at  the  counsel,  instead  of  at  the  jury."  State 
V.  Harkin,  7  Nev.  381.  "From  the  high  and  authoritative 
position  of  a  judge  presiding  at  a  trial  before  jury,  his  in- 
fluence with  them  is  of  vast  extent;  and  he  has  it  in  his 
power,by  words  or  actions,  or  both,  to  materially  preju- 
dice the  rights  and  interests  of  one  or  the  other  of  the 
parties."  jl/fJ//««  v.  H7(f/««,27  Cal.  300,  319.  The  trial 
judge  should  exercise  great  care  not  to  intimate  in  any 
manner  his  opinion  upon  any  fact  at  issue.  He  cannot  do 
so  directly  or  indirectly,  neither  explicitly  nor  bv  in- 
nuendo. State  v.  Dick,  60  N.  C.  440;  State  v. "  Ah  Tong,  7 
Xev.  152.  Words  in  themselves  may  be  harmless,  while 
accent  and  manner  may  make  them  deadlv.  It  was  proper 
for  the  court  to  say  that,  if  the  jury  believed  the  prisoner 
not  guilty,  they  had  the  right  to  so  find;  but  to  intimate 
to  them  in  any  manner,  by  words,  conduct,  or  accent,  that 
such  finding  on  their  part  was  not  justified  bv  the  evidence 
by  which  they  must  be  governed,  was  improper,  and  preju- 
dicial to  the  prisoner's  guaranteed  right  of  a  fair  trial. 

The  judge  refused  to  give  three  several  instructions  in 
the  following  words,  asked  by  the  prisoner,  to  wit:    "Be- 
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fore  the  jury  can  coavict  the  defendant,  it  must  be  shown 
beyond  a  reasonable  doubt  that  Lucy  Day  did  not  kill  her* 
self,  and  that  the  defendant  did  kill  her."  "Unless  the 
evidence  proves  beyond  any  reasonable  doubt  that  the 
prisoner  killed  the  deceased.  Lucy  Day,  and  that  said  Lucy 
Day  did  not  kill  herself,  then  the  jury  must  acquit  the  de- 
fendant," "The  court  further  instructs  the  jury  that  if, 
after  considering  all  the  evidence  and  circumstances,  they 
have  a  reasonable  doubt  as  to  whether  the  defendant. 
Kerns,  shot  and  killed  the  deceased,  or  whether  she  shot 
and  killed  herself,  then  they  must  give  the  defendant  the 
benefit  of  such  doubt,  and  acquit  htm."  The  state  insists 
that  it  was  not  an  error  to  refuse  to  give  these  instruc- 
tions, fur  the  reason  that  there  was  no  evidence  justifying 
them,  and  because  the  usual  reasonable  doubt  instructions 
had  been  given.  The  object  in  oifering  these  instructions, 
no  doubt,  was  to  bring  plainly  to  the  attention  of  the  jury 
the  question  as  to  whether  Lucy  Day  had  committed  sui- 
cide. The  instructions  in  themselves  were  right,  for,  if 
the  jury  had  a  reasonable  doubt  in  their  minds  as  to 
whether  the  deceased  had  committed  suicide,  then  they 
necessarily  had  the  same  reasonable  doubt  as  to  whether 
the  prisoner  killed  her.  If  the  prisoner  had  asked  the 
court  to  instruct  the  jury  that  unless  they  believed  from 
the  evidence,  beyond  a  reasonable  doubt,  that  Lucy  Day 
did  not  shoot  herself,  they  must  acquit  the  prisoner,  the 
court  would  have  been  bound  to  give  it,  because,  if  she 
shot  herself,  he  did  not  shoot  her.  The  instructions  asked 
were  simply  to  this  effect,  and  there  is  apparently  no  ex- 
cuse for  their  not  being  given.  The  prisoner  had  the 
right  to  have  the  question  of  suicide  fairly  presented  to 
the  jury,  as  there  is  much  evidence  tending  to  sustain  it. 
There  is  no  question  but  that  a  married  man  who  de- 
ceives  and  seduces  under  the  promise  of  marriage  an  in- 
nocent and  confiding  girl,  and  drives  her  to  suicide,  is 
worthy  to  suffer  the  highest  punishment  known  to  the  law. 
Our  laws  are  not  so  written,  but  this  most  heinous  offense 
against  society  is  allowed  to  go  comparatively  unpunished, 
for  which  the  more  righteous  laws  of  the  ancient  Hebrews 
inflicted  the  death  penalty.  Too  often  the  jurors  of  this 
country,  actuated   by  a   sense  oi  natural  justice,  forget 
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the  limitations  of  tbc  laws  by  which  they  are  governed, 
and,  ID  their  anxiety  to  punish  an  offender  against  the 
higher  laws  of  moralty  and  decency  according  to  bis  just 
djserts,  inflict  on  him  for  a  wrong  the  law  does  not  pun- 
ish the  penalty  for  a  crime  of  which  he  is  not  guilty.  What 
more  natural  is  it  for  a  jury  to  »ay  in  acase  of  this  char- 
acter: "Lucy  Day  may  have  killed  herself,  and  we  have 
the  most  serious  and  reasonable  doubts  as  to  that  fact; 
but  this  prisoner  deceived  her,  seduced  her,  robbed  her  of 
everything  worth  living  for.  and  drove  her  to  the  madden- 
ing crime  of  suicide  to  hide  her  shame  and  prevent  her 
unborn  offspring  from  being  bastardized.  Doubts  or  no 
doubts  as  to  his  guilt,  be  should  suffer  the  full  penalty 
of  the  law."  And  while  all  honorable  men'might  hold 
up  their  hands  and  say:  "So  sav  we  all.  The  verdict  is  a 
righteous  one," — yet  the  courts  of  the  land  must  be  gov- 
erned by  the  laws  of  the  land,  which  speak  in  no  uncertain 
.  terms.  If  Lucy  Day  took  her  own  life,  it  matters  not  what 
her  provocaiion  may  have  been,  or  how  cruelly  wicked  and 
wrongful  may  have  been  the  conduct  of  the  prisoner  in 
driving  her  to  such  a  course,  yet  he  cannot  be  punished 
for  her  death,  but  he  must  be  remitted  to  the  bar  of  that 
higher  court  whose  judgments  are  infallible.  The  refusal 
to  give  these  instructions  cannot  be  accounted  for  except 
upon  the  theory  that  the  trial  court  deemed  him  worthy 
of  punishment,  and  that  the  burden  was  upon  him  to  show 
thnt  Lucy  Day  did  commit  suicide,  and  not  on  tbe  State  to 
show  that  she  did  not .  They  are,  however,  so  inter- 
changeable that  to  disprove  one  we  must  prove  tbe  other, 
and  to  prove  one  disprove  the  other.  A  reasonable 
doubt  about  one  is  a  reasonable  doubt  about  the  oth- 
er. It  may  be  argued  that  the  instruction  given  was 
therefore  sufficient,  as  it  necessarily  involved  those  re- 
fused. The  given  instruciions  made  no  reference  to  the 
matter  of  suicide,  and  for  this  very  reason  the  jury  may 
have  considered  it  abandoned,  and  given  it  little  or  no  con- 
sideration. Hence  the  prisoner  had  the  right  to  have  the 
matter  of  suicide  brought  prominently  to  the  attention  of 
the  jury  by  proper  instructions.  He  asked  for  these,  and 
the  court  refused  to  give  them.  This  was  error  by 
which  he  might  be  prejudiced,  and  this  court  is  unable  to 
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say  that  he  would  not  be.  If  a  court  is  asked  to  gfive  a 
proper  specific  instruction,  it  must  do  bo,  unless  such  in- 
struction is  fully  and  completely  met  by  other  instruc- 
tions given.  Slalew.  Cobb,  Ad  W.  Va.  718  (22  S.  E.  310); 
State  V.  Allen,  (W.  Va.)  (30  S.  E.  209) ;  State  v.  Mttsgrav€, 
43  W.  Va.  672,  (28  S.  E.  813);  State  v.  Evans  33  W.  Va. 
417  (lOS.  E.  792). 

There  are  some  other  g-rounds  of  error  relied  upon, 
which  are,  however,  of  minor  importance,  compared  with 
the  foregoing,  and  which  on  a  retrial  may  be  determined 
rightly,  or  prove  unnecessary.  The  judgment  is  reversed, 
the  verdict  of  the  jury  set  aside,  and  a  new  trial  awarded 
the  accused  and  the  case  remanded  for  this  purpose. 

Bkannon, Judge: 

I  concur  in  Judge  Dknt's  ruling  as  to  the  instructions, 
except  that  one  given  by  the  judge.     Adhering  to  opinions 
heretofore  written  by  me,  I  do  not  regard  that  instruction  . 
as  error.     I  intimate  no  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused. 

McWhorter,  Judge: 

I  concur  in  the  conclusion  that  the  judgment  should  be 
reversed,  the  verdict  set  aside,  and  a  new  trial  granted, 
and  fully  agree  that  "no  remarks  which  have  a  tendency  to 
intimate  the  bias  of  the  court  on  the  character  or  weight 
of  the  testimony  should  he  indulged  in  by  it."  as  held 
in  Dejarnette  wCom.  75  Va.  867;  but  contend  that,  in 
the  absence  of  objections  or  exceptions  entered  to  the  "ac- 
cent and  manner  of  the  court  'n  using"  such  words  or  re- 
marks, the  appellate  court  cannot  assume  that  the  trial 
judge,  either  by  accent  or  manner  in  the  use  thereof,  may 
have  suggested  to  the  jury  his  bias  as  to  the  weight  of  the 
evidence.  It  must  be  presumed  that  the  remarks  made  or 
words  spoken  by  the  court  were  without  bias  one  way.  or 
the  other,  and  there  should  not  be  attributed  to  them  a 
meaning  which  the  words  ihemslves  do  not  impart. 

Bkannon,  Judge,  concurs  in  this  note. 
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CHARLESTON. 

West  Virginta  &  P.  R.  Co.  v.  Harrison  County  Court, 

Submitted  June  10,  1899— Decided  December  2,  1899. 

).    RiiLBOAD  Aid— CbndUfon  Precedent— County  Bonds. 

If  a  proposal  mibmitting'  to  a  vote  of  the  people  a  Bubscrip- 
tion  to  aid  the  eimtitruclion  of  ft  railroaii  provides  that  it 
"ahall  not  be  available  or  paid  to  the  said  railroad  company 
until  thp  roadbed  of  the  same  shall  have  been  completed  ready 
for  the  ties  and  railH,"  it  is  a  condition  precedent,  and  of  th^ 
esncnce  of  the  proposal  and  contract  under  it,  and  there  is 
no  ri^ht  in  the  company  to  payment  prior  to  such  comple- 
tion. The  count  court  has  no  power  to  issue  bonds  onder 
such  subscription,  and  place  them  in  hands  of  a  third  party. 
to  be  delivered  to  the  company  on  such  completion,  in  ad- 
vance of  such  completion;  and  the  deposit  in  escrow  does 
not  enlarge  its  ri$;hls,  and  it  has  no  vested  right  under  the  de- 
posit, because  of  such  deposit,  in  advance  at  such  completion 
of  fhe  road.     (p.  273.) 

3.    Subscription  Yorfevikd— Bond»  Canceled. 

An  order  of  the  county  court  under  a  vote  of  the  people 
making  a  subscription  to  the  constrnclion  of  a  railroad  di- 
rects bonds  to  issue"  in  payment,  and  to  he  deposite'd  with  a 
bank,  to  be  thereafter  delivered  to  the  railroad  company  upon 
the  confRtion  that  it  shall  complete  the  road,  ready  for  tied 
and  rails,  by  a  given  day,  with  the  proviso  that  if  the  road 
should  not  be  completed  by  that  day  the  subscription  should 
be  forfeited,  and  the  bank  should  deliver  back  to  the  court 
sut'h  bonds,  and  the  road  is  not  so  completed  by  the  day  given. 
Hf'J,  that  the  aubacription  is  forfeited,  and  the  court  may  re- 
claim the  bonds  from  the  bank  and  cancel  them.  (pp.  2T3-2T5.) 

S.    Time— Compliance— &ib«oriptltm. 

A  reasonable  limit  of  time  for  tlie  completion  of  a  railroad 
in  a  subscription  by  a  county  to  it  is  valid,  and  is  of  the 
essence  of  the  subscription,  and  compliance  with  it  is  essen- 
tial to  entitle  the  company  to  the  subscription,  (p.  27M.) 

4.    JjiUiT—Coni<trwition—-Vote. 

A  county  ciwrt  making  a  subscription  to  the  construction 
of  a  railroad  may  insert  a  limit  of  time  for  its  completion,  or 
any  terms  and  conditions  reasonable  and  prudent  to  protect 
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pi.,  or  in  Ibe  sfaliite.     (p.  «77.) 

6.    TsKM^—Oundilion—Eiiioppel. 

A  railroad  cuinpaiiy  accepting  a  county  aubscriplion  as 
tna^le  by  a  couiif.y  court  accepts  it  as  teiiilered  by  Ihe  county 
court,  with  all  its  terms  and  conditions,  and  ii  cstopiW  from 
saying  that  such  tennK  and  conditions  are  void  or  unreason- 
able,     (p.  278.) 

6.  TlKB—SiOtacription—  Forfeit. 

If  a  railroad  company  engage,  in  consideration  o(  a  county 
subscription  tu  its  worlt,  to  complete  its  railroad  by  a  given 
tiniL-  or  forfeit  the  BUbKcrlplion,  and  fait  therein,  a  court  of 
equity  will  nut  relieve  it  from  the  forfeilurc.     (pp.  2HO-2SI.) 

7.  C-nnvRjiCT—RdU^—Equil!/. 

If  one  aaks  eijnity  lu  relieve  him  from  the  consequences  of 
his  failure  to  perform  bin  eimtract,  in  cases  where  such  relief 
may  be  given,  yet,  if  he  does  not  uver  and  show  clearly  a 
pfpKent  ability  to  ]>erform.  no  relief  will  be  given  him.  (p.  281.; 

Appeal  from  Circuit  Court,  Harrison  County. 

Action  by  the  West  Virginia  &  Pennsylvania  Railroad 
Company  against  the  County  Court  of  Harrison  County. 
Decree  for  defendant,  and  plaintiff  appeals. 

Affirmed. 

C.  W.  LvNpH  and  Bknjamin  Wilson,  for  appellant. 
Davis    and   Davis,  W.   P.   HriBBARD,   and  Melville   D. 
Post,  for  appellee. 

Bkannon.  Judge: 

The  county  court  of  Harrison  County  submitted  to  its 
voters  a  proposition  for  the  county  to  subcribe  one  hun- 
dred and  fifty  thousand  dollars  in  aid  of  the  construction 
of  a  railroad  from  the  Pennsylvania  state  line  to  Clarks- 
burg,— "said  subscription  not  to  be  available  or  paid  to 
the  said  railroad  company  until  the  road  bed  of  the  same 
shall  have  been  completed  ready  for  the  ties  and  rails  from 
the  said  Pennsylvania  line  to  said  town  of  Clarksburg," 
and  on  17th  of  May,  1881,  the  voters  approved  the  subscrip- 
tion. No  particular  corporation  was  named  in  the  order 
submitting  the  question  to  the  voters.  On  the  27th  of  May, 
1884,  the  county  cotirt  made  an  order  stating  that  such  sub- 
scription had  been  so  approved,  and  that  a  corporation  nam- 
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ed  the  West  Virg-ioia  and  Pennsylvania  Railroad  Company 
had  undertaken  the  railroad,  and  appointing  agents  on  the 
part  of  the  county  to  make  the  subscription  in  behalf  of  the 
county.  This  order  provided  that  the  subscription 
should  be  paid  in  the  tKinds  of  the  county,  payable  Ist  of 
January,  1907,  and  prescribed  the  form  ot  bond  and  cou- 
pons, and  directed  said  agfents  to  cause  the  bonds  to  be 
prepared  as  soon  as  possible,  and  directed  the  agfents, 
after  execution  by  the  president  and  clerk  of  the  court, 
to  deposit  such  bonds  in  the  custody  of  the  Merchants' 
National  Bank  of  West  Virginia,  provided  said  railroad 
company  deposit  with  the  same  bank,  for  the  county,  cer- 
tificates for  one  hundred  and  fifty  thousand  dollars  of  its 
stock.  This  same  order  provided  that  the  bank  should 
hold  the  bonds  and  stock  on  certain  conditions, — among 
others,  that  it  should  be  the  duty  of  said  agents,  or  such 
other  persons  as  the  court  might  appoint,  to  ascertain 
when  the  road  was  completed  according  to  the  terms  of 
the  subscription,  and  when  they  should  certify  to  the  bank 
and  court  that  the  construction  of  the  road,  ready  for  ties 
and  rails,  had  been  completed  in  good  faith,  then  the  court 
should  order  the  bank  to  deliver  to  the  railroad  company 
the  bonds,  and  at  the  same  time  todeliver  to  the  county  court 
said  certificates  of  stock;  and  the  order  contained  this  pro- 
viso: "Provided,  that  should  the  said  railroad  company  not 
comply  with  this  subscription  by  completing  its  roadbed 
before  the  first  day  of  January,  1887,  ready  for  the  ties  and 
rails,  this  subscription  shall  be  forfeited."  It  further 
provided  that  "in  the  event  of  such  forfeiture  the  bank 
shall  deliver  up  to  the  respective  parties  the  bonds  and 
stock  aforesaid."  The  bonds  and  stock  were  deposited 
with  the  bank,  and  remain  with  it.  Some  little  work  has 
been  done  in  the  construction  of  the  railroad,  but  it  has 
never  been  made  ready  for  ties  or  rails.  The  work  done 
is  merely  nominal, — colorable.  lo  September,  1888, 
three  hundred  and  twenty-five  voters  and  tax-payers  pe- 
titioned the  county  court  to  rescind  the  order  of  the  court 
making  the  subscription;  but  the  court  decided  that  "said 
order  should  not  be  rescinded,  nor  should  said  bonds  be 
cancelled."  A  similar  proposition  was  lost  in  December, 
1888,  before  the  court.     As  it  was  proposed  by  or  for  the 
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county  court  at  its  June  term,  1898,  to  declare  the  sub- 
scription forfeited  and  cancel  said  bonds,  the  said  railroad 
company  filed  a  bill  of  injunction  against  the  county  court 
to  restrain  it  from  doing  so.  and,  having-  obtained  an  la- 
junction,  the  case  was  beard  in  the  circuit  court;  and  a  de- 
cree was  entered  dissolving:  the  injunction,  declaring  that 
the  railroad  company  had  forfeited  its  rig-ht  to  the  sub- 
scription and  to  the  bonds,  and  adjudging  subscription  and 
bonds  null  and  void,  and  that  the  county  court  had  the 
right  to,  and  should  upon  delivery  to  it,  cancel  said  bonds, 
and  directing  it  to  do  so,  and  directing  the  bank  to  surren- 
der them  to  the  county  court.  From  this  decree  the  rail- 
road company  appealed. 

At  the  outset  a  question  presents  itself,  very  material  in 
the  solution  of  this  case.  What  power  had  the  county 
court  to  prepare,  issue,  and  deliver  these  bonds  in  escrow 
to  the  bank  when  the  railroad  had  not  been  so  far  com- 
pleted as  to  be  ready  for  tics  and  rails?  The  statute  pro- 
vided that  a  county  subscription  should  be  paid  in  cash  or 
in  its  bonds,  and  therefore  bonds  are  per  se  payment  of 
a  county  subscription.  The  vote  of  the  people  was  that 
the  subscription  should  not  "be  available  or  paid  until  the 
roadbed  shall  have  been  completed,  ready  for  the  ties  and 
rails,"  from  the  Pennsvlvania  line  to  Clarksburg;  plainly 
meaning  that,  while  there  could  be  the  act  of  subscription, 
there  could  be  no  bonds— no  right  to  make  or  deliver  them 
absolutely  or  in  escrow — until  the  road  was  ready  Jor  ties 
and  rails.  I  fail  to  see  any  power  in  a  county,  under  such 
a  direction  from  the  people  and  statute,  to  make  any  deliv- 
ery  in  escrow  so  long  before  the  day  of  payment.  Take 
vote  and  statute  together,  and  they  say  that  only  upon  one 
event  could  the  bonds  be  delivered, — that  is,  when  the  road 
should  be  ready  for  ties  and  rails, — and  then  an  absolute 
delivery  to  the  company  as  an  actual  payment.  The  com- 
pany grants  that  it  yet  has  no  right  to  the  bonds,  but 
claims  that  this  escrow  somehow  gives  it  a  right  to  demand 
its  continuance;  but  taou'  can  it  rely  upon  rights  under  an 
escrow  when  there  could  be  no  escrow?  The  company 
could  have  no  vested  right  to  the  bonds  till  the  road  was 
ready  for  ties  and  rails.  The  vote  must  not  be  departed 
from  as  to  matters  on   which  it  speaks.     When  it  fixes 
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terms  and  conditions  it  requires  little  authority  to  show 
that  they  must  be  observel.  Nealc  v.  Wood  Coimly  Court, 
43  W.  Va.  90(27  S.  E.  370).  As  there  shown  (page  104, 
43  W.  Va.,  and  page  376,  27  S.  E.),and  below  shown, 
where  completion  of  the  road  is  a  precedent  condition  to 
delivery  of  bonds  it  is  strictly  enforced.  It  is  clear  law 
that  there  is  no  power  in  a  count"  court  to  subscribe  for 
the  county  without  statute,  and  it  must  conform  in  doings 
so  to  the  directions  of  the  vote  and  statute  in  material  mat- 
ters. They  are  the  chart  of  its  authority.  When  a  vole 
and  statute  say  that  bonds  can  be  delivered  only  when  the 
road  is  completed,  the  county  court  can  act  then^then 
only — in  making  delivery  and  payment.  It  cannot  make 
delivery  in  escrow  so  as  to  vest  any  rights.  Did  the  people 
intend  that  their  bonds  should  be  executed  years  in  ad- 
vance and  deposited  in  escrow,  so  that  if,  by  any  means, 
they  would  get  out  into  the  world,  they  would  have  to  pay 
them,  or  be  endangered  as  to  payment?  Did  they  think 
tbey  authorized  bonds  to  mature  in  1907,  when  the  road 
.  might  not  be  ready  for  ties  until  a  year  before  their  ma- 
turity? Surelv  ii  was  not  contemplated  by  them  that 
taxes  would  be  raised  for  interest  and  sioking  fund  before 
the  road  was  ready  for  ties,  but  if  not  raised  the  whole 
principal  might  fall  on  them,  to  be  paid  within  a  few  years, 
— a  grievous  load  the  people  never  dreamed  of.  They 
thought  their  bonds  would  bear  date  from  the  date  when 
the  road  was  ready  for  ties,  and  would  mature  in  a  given 
time  thereafter,  and  not  until  then  would  the  time  of  indul- 
gence or  taxes  begin  to  run  against  them.  The  doctrine 
relied  on  by  counsel,  stated  in  6  Am.  &  Eng.  Enc.  Law, 
863,  that  one  party  to  an  escrow  cannot  revoke  it  and  de- 
stroy another's  right,  is  sound;  but  this  rule  presupposes 
a  valid,  lawful,  binding  escrow.  But  we  find  in  the  im- 
proved second  edition  of  that  work  (volume  11,  p.  352) 
that  a  depositary  may  and  should  redeliver  on  failure  to 
perform  a  condition  of  the  deposit.  Therefore  I  cannot 
see  how  the  company  can  claim  any  vested  right  under 
this  deposit  in  escrow.  The  county  court  had  the  naked 
power  tu  make  delivery  to  the  company  of  the  bonds  in 
payment  of  the  subscription  when  the  road  was  ready  for 
ties,  not  to  deliver  in  escrow  years  ahead. 
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After  writings  beyond  this  point  I  meet  with  the  case  of 
Board  v.  Brush,  77  III.  59,  where  bonds  had  been  voted  to 
a  railroad,  deliverable  on  its  completion  to  a  town,  and  the 
county  court  made  an  order  for  the  deposit  with  three 
persona,  in  trust  for  the  company,  of  certain  bonds,  un- 
dated, with  power  in  them  to  date  them  of  the  date  of  de- 
livery to  the  company,  and  deliver  them  on  completion  oE 
the  road.  True,  that  order  gave  the  trustees  power  to 
say  when  completion  took  place,  whereas  the  Harrison 
court  order  has  the  prudent  provision  that  it  only  could 
order  the  bank  to  deliver.  But  the  reasoning'  of  the  Illi- 
nois court  applies  to  this  case.  It  says  that  the  law  and 
voters  intended  only  the  court  to  dispose  of  the  bonds; 
that  the  court  could  not  delegate  the  function  of  delivery 
to  strangers  owing  no  oblig-ation  to  the  county;  that  dan- 
gers to  the  public  might  ensue, — and  condemned  the  action 
of  the  county  court  for  such  delegation  of  authority  on 
general  principles. 

I  observe  that  in  SiiUerkc  v.  Slrider,  31  W.  Va.  781  (8  S. 
E.  552) ,  a  committee  was  appointed  to  take  charge  of  bonds  . 
and  deliver  them  as  work  progressed,  they  deciding  when 
the  company  was  entitled  to  them;  but  the  point  of  power 
to  constitute  this  committee  was  not  in  contestation.  The 
case,  however,  supports  the  Harrison  court  in  recognizing 
the  right  to  revoke  the  escrow  trusteeship.  That  deposit 
in  escrow  did  not  enlarge  the  rights  of  the  company  to 
those  bonds.  It  docs  not — cannot — give  it  rights  which  it 
has  not  by  the  vote  of  the  people.  Its  rights  must  be 
judged  as  if  that  deposit  had  never  been  made.  It  has  no 
right  to  have  these  bonds  kept  in  that  bank,  because  the 
court  had  no  right  to  make  any  deposit  to  enlarge  the  com- 
pany's right  beyond  the  vote  of  the  people,  and,  further, 
because  these  are  not  such  bonds  a^i  it  would  be  entitled 
to,  since  these  bear  date  in  1884,  and  mature  1st  of  Jan- 
uary, 1907,  whereas  the  bonds  it  would  be  entitled  to  would 
bear  date  at  the  completion  of  the  road,  running  a  pre- 
scribed period  after  completion,  and  none  of  the  period  be- 
fore. 

But  say  that  lam  in  error  in  the  opinion  above.  What 
then?  I  answer  that  the  company  has  no  right  to  prevent 
the  county  from   taking  up  and  destroying   those  bonds. 
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I  need  not  give  authority  to  show  that,  if  the  terms  of  the 
depotijt  in  escrow  control,  the  tounty  haa  the  right  to  do 
this;  for  it  would  be  only  a  carrying  out  of  the  terms  of 
deposit  in  escrow.  U  Am.  &  Eng.  Enc.  Law  (2d  Ed.)352. 
Those  terms  say  that  if  the  railroad  company  should  not 
complete  its  road,  ready  for  ties  and  rails,  by  January  1, 
1887,  the  subscription  should  be  forfeited;  the  bank  should 
surrender  to  the  county  its  bonds,  and  to  the  company  its 
certificates  of  stock.  But  it  is  strenuously  contended  that 
as  the  vote  of  the  people  fixed  no  date  for  the  completion 
of  the  work,  this  limitation  inserted  by  the  county  court  is 
void,— an  unwarranted  condition  superadded  to  the  popu- 
lar vote.  As  above  stated,  the  vote,  so  far  as  it  speaks, 
controls;  and  if  the  clause  in  the  county  court's  order 
that  the  road  must  be  finished  by  the  1st  of  January,  1887, 
at  all  contravened  the  vote,  tbat  clause  would  be  void.  But 
that  vote  is  utterly  silent  as  to  time  of  completion.  Is  it  to 
be  unlimited  time,  the  contingent  liability  arising  from 
the  subscription  becoming  at  any  time  in  many  years  to 
come  an  actual  debt,  without  regard  to  changed  conditions 
and  circumstances?  -Harrison  County  wanted  another  rail- 
road, competing  with  the  Baltimore  and  Ohio  Railroad, 
then  its  only  means  of  outlet  for  the  great  wealth  of  coal 
and  live  stock  enriching  that  fine  county,  and  it  wanted 
it  then,  or  in  a  reasonable  time;  and  if  this  company  should 
fail,  as  it  has  for  eighteen  years  since  the  vote,  should  the 
county  be  tied  down  from  looking  to  another  quaiter  for 
relief?  It  could  not  do  so  with  this  liability  over  it.  There 
would  J>e  no  mutuality  in  allowing  the  company  indefinite, 
uutimited  time.  Reason  and  taw  unite  in  saying  that,  as 
the  people  had  not  fixed  a  limit,  there  must  be  some  au- 
thority to  do  so.  Reason  says  there  should  be  a  reasonable 
time.  That  was  given.  Statute  law  saya  that  when  the 
people  have  voted  a  subscription  the  county  court  shall 
make  it  "on  such  terms  aa  they  may  deem  advisable." 
Code  1891,  chapter  39,  section  24.  What  could  more  fitly 
fall  within  the  word  "terms"  than  imposing  a  reasonable 
limitation  in  time  for  the  completion  of  the  work,  and  pre- 
vent an  embargo  upon  the  county  of  indefinite  duration? 
Counsel  argues  that  section  58,  chapter  54,  Code,  says  that 
subscriptions  shall  be  made  "upon  terms  and  conditions 
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specified  in  the  order  uader  which  the  vote  is  taken." 
That  is  where  the  vote  fixes  terms  and  conditions,  not  as 
to  things  material  to  protect  the  county  in  the  traasaciion 
not  touched  by  the  order  of  submission.  That  order  may 
insert  conditions  or  may  not.  Section  24,  chapter  39,  au- 
thorizes the  court  to  pass  an  order  touching  the  proposed 
subscription,  only  requiring  that  it  shall  specify  the  ^vork 
to  which  the  aid  is  to  be  given,  and  the  amount  ot  that  aid, 
but  no  further  specifying  what  it  shall  contain,  and  simply 
submitting  the  question  to  the  people,  and  then  leaving 
details  of  terms  and  conditions  to  the  court.  The  very 
section  before  section  58,  on  which  the  counsel  relies,  says 
that  subscriptions  shall  be  made  as  prescribed  by  section 
24,  chapter  39,  and  we  have  seen  what  it  says.  We  must 
read  both  sections  together.  One  says  that  the  subscrip- 
tions shall  be  on  such  terms  as  the  court  deems  advisable; 
the  other,  on  such  as  the  order  of  submission  prescribes. 
We  can  harmonize  the  sections — give  each  an  office— by 
saying  that  when  the  vote  prescribes  terms  and  conditions 
they  must  be  followed,  but,  so  far  as  the  vote  does  not  give 
them,  the  county  court  may.  Sections?,  chapter  54,  not 
only  says  that  a  subscription  to  a  railroad  may  be  made 
in  the  manner  prescribed  by  section  24,  chapter  39,  but 
adds  that  "all  the  provisions  of  said  section  shall  be  appli- 
cable to  such  subscription,"  thus  including  that  clause  giv- 
ing the  court  right  to  fix  terms.  "When  no  conditions 
are  required  by  taw  a  municipal  corporation  may  make  the 
subscription  on  such  terms  as  are  deemed  necessary  to 
protect  its  own  interest.  The  courts  have  uniformly  held 
that  an  authority  to  subscribe:  for  stock  in  aid  of  a  railway 
includes  authority  to  make  a  conditional  subscription." 
Haincr,  Mod.  Law  Mun.  Sec.  §  192;  2  Elliott,  R.  R.  §  852, 
citing  many  cases. 

The  county  court  thus  possessing  power  to  fix  terms 
not  fixed  by  the  vote,  the  only  question  is  whether  its 
terms  are  reasonable,  since  I  do  not  suppose  it  can  fix 
arbitrary  terms,  virtually  depriving  the  railroad  of  the 
aid,  and  defeating  the  benef  t  designed  for  the  people  from 
the  public  improvement.  The  terms  given  as  to  time  Tor 
part  completion  are  obviously  reasonable, — two  years  and 
seven  months  for  a  railroad  of  about  sixty-five  miles.     It  is 
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the  law  of  all  executory  contracts  that,  where  no  time  for 
performaace  is  fixed,  the  law  steps  id  and  fixes  a  reason- 
able time.  Boyd\.  Gunnison,  14  W.  Va.  1.  Thus,  the 
time  fixed  in  the  order  of  suhsrription  is  lawful  and  rea- 
sonable, and  does  not  vitiate  it.  The  voidness  of  this  limi- 
tation is  the  shibboleth  of  the  railroad's  case. 

Another  point  decisive  against  the  company  when  it 
pleads  the  voidness  of  this  limitation  is  its  own  act  of  ac- 
ceptance, shown  by  its  deposit  of  certificates  otstock  with 
the  bank.  It  asked  this  deposit  of  bonds  in  advance  of 
work.  It  accepted  the  court's  order  with  the  time  limit  in 
it,  and  Is  estopped  to  say  this  limit  is  illegal  or  unreasona- 
ble. This  order  of  the  court  is  the  contract  between  com- 
pany and  county,  and,  if  a  corporation  agree  to  a  contract, 
it  is  bound  by  it  as  would  be  an  individual,— by  its  letter, 
reasonable  or  not,  legal  or  not,  unless  contra  bona  mores. 
This  company  was  not  mentioned  in  the  order  submitting 
the  subscription  to  vote,  and  therefore  all  its  rights  were 
born  of  the  court's  order  containing  this  time  limit,  and  it 
must  take  it  as  it  is.  It  has  no  right  outside  of  it,  as  it  is 
the  contract.  Saiterlec  v.  Slrider,  31  W.  Va.  787,  (8  S.  E. 
552).  If  not  satisfactory  to  the  company,  why  accept  the 
order?  "It  is  clear  that  a  subscription  made  on  special 
terms  must  be  accepted  precisely  as  offered,  or  not  at  all. 
Any  variance  from  the  terms  of  subscription  would,  at 
most,  constitute  a  counter  proposition."  1  Mor.  Priv. 
Corp.  section  86"  In  Town  of  Danville  v.  Montpelier  & 
St.  J.  R.  Co.,  43  Vt.  144,  commissioners  for  subscription 
inserted  conditions  not  warranted,  and  it  was  held  that 
the  company  could  only  accept  or  reject  it  as  it  was.  See 
Brocaivv.  Board,  73  Ind.  543.  "The  plaintiff  has  the 
same  liberty  to  accept  as  the  defendant  to  propose  terms. 
If  they  accepted  them,  they  must  be  governed  by  them 
as  they  wer^  made.  We  cannot  change  them  or  substitute 
others.  The  authorities  requiring  strict  performance  are 
numerous  and  pointed."  Railroad  Co.  \.  Brewer,  67  Me. 
294. 

I  have  above  discussed  the  question  of  reasonable  time  so 
far  as  it  enters  into  the  question  whether  the  time  limit  in 
the  order  of  the  county  court  makes  that  limit  utterly  void. 
I  DOW  refer  to  the  matter  of  time  in  another  aspect, — that 
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is,  (I)  wbether  time  is  the  essence  of  tb is  contract;  and 
(2)  whether,  though  it  were  not,  still  wbether  the  period  of 
fourteen  years'  failure  to  perform  the  work  does  not  au- 
thorize the  countv  on  general  equity  principles,  to  have  an 
end  of  the  matter. 

1.  Time  is  the  essence  of  the  contract.  If  the  county 
had  gfivena  few  months,  or  a  year,  we  might  sav  it  was  not  so 
intended;  but,givingnearly  three  years,  we  maymore  read- 
ily say  that  both  sides  so  regarded  it.  Look  at  the  strong 
language. — an  express  proviso  that  if  the  road  should  not 
be  ready  for  ties  by  1st  of  January,  1887,  the  subscription 
should  be  forfeited.  Time  is  often  nonessential,  where  do 
one  suffers  by  delay,  as  in  many  purchases  of  land;  but 
the  very  nature  of  this  case  forces  the  conclusion  that 
time  was  all-important  to  the  county,  as  we  cannot  sup- 
pose that  it  intended  to  handcuff  itself  for  an  indefinite 
term  against  efforts  to  get  elsewhere  the  benefit  it  had  in 
view,  should  this  company  fail  to  perform  the  work.  Bil- 
lard  V.  Ballard,  2S  W.  Va.  470.  "Where  the  condition  re- 
quires the  railroad  to  be  begun  or  finished  beforea  certain 
date,  it  is  held  that  time  is  ot  the  essence  of  the  contract, 
and  the  subscriber  may  be  discharged  from  liability  by 
a  failure  to  comply  with  the  condition."  1  Elliott,  R.  K. 
§g  116,  117.  Where  a  town  agreed  to  issue  its  bonds  on 
"performance  of  certain  conditions  by  a  railroad  com- 
pany,—  as  that  it  should  construct  its  road  from  a  certain 
point  to  a  certain  point  within  a  certain  time. — if  the  com- 
pany does  not  perform  the  condition  within  the  time  it 
cannot,  though  prevenlcd  by  floods,  compel  the  issue  of 
the  bonds,  though  it  afterwards  completes  the  line.  1 
Wood,  R.  R.  5  119,  citing  Railway  Co.  v.  Thompson  24 
Kan.  170-  Subscription,  "provided  the  town  of  F,  is 
made  a  point,  and  said  road  is  put  under  contract  in  one 
year  from  1st  September,  1853."  Held,  putting  the  road 
under  contract  was  a  condition  precedent  to  right  of  com- 
pany to  recover,  though  the  road  was  finished  and  running 
by  September  1,  1858;  Judge  Dillon  saying  the  letting  to 
contract  as  stipulated  might  have  hastened  completion. 
Railroad  Co.  v.  Boestler,  15  Iowa,  555.  Same  doctrine  in 
Ogden  V.  Kirby,  79  III.  555;  Railroad  Co.  v.  Benslev,  2 
C.  C.  A.  480,  51  Fed.  738;  Dertnotl  v.  Jones,  23  How.'  231, 
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16  L.Ed.  442;  1  Pom.  Eq.  Jur.  §  455.  Where  condition 
of  completion  is  imposed,  it  is  strictly  enforced.  De 
Voss  V.  O'iy  of  Richmond,  98  Am.  Dec.  675;  15  Am.  & 
Eog.  Enc.  Law,   1284;  2  Elliott,  R.  R.  §  117. 

2.  Suppose  time  were  not  of  the  essence  of  the  contract. 
Tiien  there  has  been  such  long  delay  by  the  party  under- 
taking to  perform  the  work  that  it  cannot,  as  plaintiff,  ask 
equity  to  give  relief,  because  the  rule  is  that  when  a  party 
has  been  grossly  negligent  in  performance  of  his  con- 
tract he  cannot  ask  ai  J  of  equity;  and  more,  especially  is 
this  the  case  when  he  asks  relief  where  time  is  of  the  es- 
sence, and  more  still  where  he  asks  relief  against  express 
provision  of  forfeiture.  He  must  show,  even  in  cases  of 
a  nature  proper  for  relief,  that  he  has  not  been  negligent 
or  careless,  or  that  delay  was  caused  by  the  other  party  . 
Brashlerv.  Gralz,  6  Wheat.  528,  5  L.  Ed.  322.  A  party 
asking  relief  must  show  that  he  has  been  "ready,  desir- 
ous, prompt,  and  eager,"  or  where  he  has  been  as  prompt 
as  the  nature  of  the  case  admits.  Fry,  Spec.  Perf.  § 
22.  Even  equity  will  not  relieve  a  party  who  has  been  in 
default  in  performing  a  covenant.  Juouii:  Holt,  in  Hukill 
V.  Guffey,  37  W.  Va.  464(16  S.  E.  544),  citing  2  Story,  Eq. 
Jur.  §  1321,  and  1  Pom.  Eq.  Jur.  §  452.  The  great 
volume  of  law  on  the  subject  of  in  what  cases  equity 
will  give  relief  seems  summed  up  in  a  few  words  in  2 
Story,  Eq.  Jur.  §  1314,  as  follows:  "In  every  such  case 
the  true  test  (generally  if  not  universally)  by  which 
to  ascertain  whether  relief  can  or  cannot  be  had  in  equity 
is  to  consider  whether  compensation  can  be  made  or  not. 
If  it  cannot,  then  courts  of  equity  will  not  interfere.  If  it 
can  be  made,  and  the  penalty  is  to  secure  the  mere  pay- 
ment of  money,  courts  of  equity  will  relieve  the  party  on 
payment  of  principal  and  interest."  Therefore  the  case 
fails,  not  under  the  doctrine  of  equity  that,  where  the  only 
purpose  of  the  clause  is  to  compel  payment  of  money,  re- 
lief will  be  given,  but  under  that  principle  of  equity  1  hat 
where  the  object  is  not  to  secure  merely  money,  but  to  en- 
force a  collateral  act,  as  building  or  repairing,  there  equity 
does  not  give  relief.  Id.  %%  1323,  1324.  There  is  a  differ- 
ence betwet^n  penalties  and  forfeitures  in  equity.  In  the 
former  relief  is  always  given,  if  compensation  can  be  made, 
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as  the  penalty  is  a  mere  security.  In  the  latter,  even  H 
compensation  could  be  made,  it  is  not  always  givcnr  Id. 
g  1320.    Why  talk  about  compensation  in  this  case? 

How  can  it  be  said  that  a  period  of  over  fourteen  years 
of  failure  to  do  the  work,  making  scarcely  a  commence- 
ment,  ought  not  to  debar  the  company  from  asking  a  court 
of  equity  to  compel  Harrison  County  to  keep  open  its 
offer,  even  if  time  were  not  of  the  essence  of  the  contract 
— First,  from  the  very  nature  of  the  work;  sccund,  from 
the  forfeiture  clause  in  the  contract?  Perhaps  time  had 
changed  things.  How  many  of  those  voting  for  that  sub- 
scription, parties  to  it,  who  expected  to  reap  the  benefit 
from  the  railroad  proposed,  had  gone  to  their  graves?  We 
may,  from  judicial  cognizance,  say  that  another  railroad, 
now  nearly  completed,  renders  that  subscription  inadvis- 
able; and  it  was  about  to  be  begun  when  the  county  court 
was  about  to  move  to  revoke  this  subscription,  as  it  had  a 
right  to  do  after  so  long  delay  and  change  of  conditions. 
And  in  this  place  it  is  appropriate  to  bring  in  another  prin- 
ciple of  equity  jurisprudence,  and  that  is  that  he  who  asks 
relief  of  it  must  at  lea^st  show,  if  the  court  could  excuse  a 
forfeiture  or  negligence,  that  it  would  answer  some  pur- 
pose to  do  so,  founded  on  the  ability  of  the  party  to  at  last 
perform  his  contract.  What  assurance  does  the  company 
give  to  Harrison  County  that  it  can  build  the  railroad? 
None.  The  long  delay  disproves  it.  The  bill  simply  says 
that  owing  to  the  financial  depression  for  the  last  several 
years  the  company  had  been  greatly  hindered;  but  that 
now,  "in  a  more  prosperous  financial  cundition  of  the  coun- 
try and  the  general,  business  thereof,"  the  company  "is 
hopeful  of  procuring  the  necessary  means  to  prosecute  the 
work."  A  mere  hope!  It  had  failed,  not  unly  tor  the  few 
years  of  depression,  butthrough  many  years  of  growth  and 
prosperity  of  the  country.  The  officers  of  the  road  say  in 
evidence  that  they  cannot  say  when  the  road  wilt  be  com- 
pleted, and  can  give  no  assurance  as  to  its  success.  They 
prove  its  treasury  without  any  means  at  all.  It  has  no  con- 
tract for  the  building  of  the  road. 

The  argument  is  presented  thai,  if  the  bonds  are  al- 
lowed to  rest,  no  harm  can  come  to  ttac  county.  Shall  this 
heavy  liability  continue  to  hang  over  its  people?    Does  it 
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not  affect  tfaeir  deepest  interest?  Is  it  to  hang- a  night- 
mare and  incubus  ovei  them  longer  than  fifteen  years 
simply  for  the  benefit  of  a  railroad  enterprise  whose  chance 
of  success  seems  desperate?  We  can  see  why  the  county 
is  entitled  to  have  a  definite  settlement  of  this  complica- 
tion, plainly  prejudicial  to  its  important  interests. 

It  is  argued  that  as  O.  A.  Ttntsman  took  stock  in  the 
road,  perhaps  on  the  faith  of  the  county  subscription,  his 
rights  are  to  be  regarded.  He  is  not  a  party  to  this  suit. 
He  was  bound  to  know  of  that  time  limit  and  forfeiture 
clause,  and  that  the  law  would  operate  under  them  to  end 
the  county's  liability  in  case  of  failure  to  complete  the  road. 
He  is  vice  president.  He  bought  stock  in  1893,  after  nine 
years'  failure  to  finish  the  road.  He  was  on  its  line,  and 
otherwise  knew  of  such  failure.  But  this  is  immaterial  to 
the  case.  Is  it  possible  to  say  that  the  clear  right  of  one 
stockholder  to  be  free  from  his  subscription  under  the 
facts  pertaining  to  it  shall  be  defeated  because  another  took 
stock,  even  on  the  faith  of  it? 

It  is  useless  to  say  much  as  to  the  refusal  of  the  county 
court  in  1888  to  revoke  the  subscription.  It  was  a  mere 
act  of  indulgence  and  grace.  It  did  not  waive  the  public 
right.  The  f^ct  that  it  did  not  choose  in  1888  to  enforce 
its  rights  does  not  debar  it  from  so  doing  in  1898.  The 
county  court  did  not  make  any  agreement  not  to  revoke. 
How  could  it  do  so?  How  could  it  give  away  the  public 
right  under  that  forfeiture  clause?  What  statute  author- 
ized it  to  do  so? 

To  me,  this  is  a  very  plain  case  in  favor  of  Harrison 
County.  I  have  written  too  much  upon  it,  but  have  done 
so  only  in  deference  to  the  amount  involved,  the  importance 
of  the  case,  and  chiefly  in  deference  to  the  number,  dis- 
tinction, and  ability  of  the  counsel  and  their  briets.  I  have 
refrained  from  intimating  any  opinion  upon  the  question  of 
whether  the  charter  existence  of  the  railroad  company  has 
become  extinct  from  nonuser  or  other  cause.  Counsel 
have  ably  argued  it, — those  for  Harrison  County  contend- 
ing that  its  corporate  life  has  ended,  and  for  that  reason  it 
has  no  right  in  the  matter;  but,  as  it  is  not  necessary,  I 
have  avoided  the  discussion  of  that  question.  I  have  no 
opinion  as  to  it.     It  cannot  be  necessary   to  prolong  this 
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opinion  to  show  that  the  county  was  not  required  to  bring 
a  suit  to  enable  it  to  cancel  the  bonds.  The  terms  of  tbe 
deposit  gave  that  authority,  as  I  have  shown  above  from  11 
Am.  &  Engf.  ICnc.  Law,  352.  And  the  company  has  itself 
brought  the  matter  into  court,  thus  giving  judicial  determ* 
■nation. 

Decree  AJirmed. 

(NOTB  BY  BBANKON,  JUDQE!) 

I  m^et  witli  some  cases  ttince  the  foregoing  opinioD  was  filvJ 
which  I  think  suBtalii  it.  In  Falmner  v.  Kuilroad  Vu.,  SH  N.  V. 
491,  whtre  a  conditiur.  was  impoHed  by  tuxpuyera  iu  a  railroail 
BiibHcriptioii  that  the  road  shall  "be  construtted  before  said 
bunds  Khali  be  delivered  to  aaid  company  or  sold,"  and  the  cum- 
missioners  appointed  tu  earry  out  the  subBcriptloii  made  an 
agreeintnt  with  the  company  that  when  it  complied  with  ttic 
condition  they  woukl  make  the  aubscriptiun  and  deliver  the  bonds 
and  then  an  amendment  of  the  Constitution  wa:j  adopted  prohibit- 
ing towns  from  subscribing  to  railroads,  and  it  was  claimed  that 
this  aj^reeuient  saved  the  subscription  from  death,  it  was  held: 
That  the  "com mlasi oners  appointed  to  subscribe  «nd  issue  bonds 
were  subjected  to  the  condition.  They  could  neither  issue  bonds, 
nor  suluicribe  for  or  tnke  stock,  or  by  any  agreement  bind  the 
town,  until  the  condition  was  complied  with  fully.  They  could 
not  BUliMtitute  an  ajn'eemeiit  l>y  the  company  to  comply  with  the 
condition,  or  any  other  agreement  on  its  part,  for  actual  com- 
pliance, and  until  such  compliance  they  heel  no  authority  what- 
ever to  act  in  the  matter."  The  court  said  that  the  agfreement 
did  not  enlarge  or  change  the  right  of  the  compuny,  and  the  sub- 
scription, not  being  complete  before  the  amendment,  perished  by 
reason  of  it.  As  to  the  force  ot  time  conditions  of  subscription, 
the  position  taken  in  the  above  opinion  is  strongly  sustained  by 
Uernittn  A'dr.  Bank  v.  fianklia  Co..  12B  U.  K.  f.26,  9  Snp,  Ct.  159.  33 
I,.  Ed.  519,  and  Yonng  v.  f7«i-fnrfon  Tp.,  1X2  V.  S.  340,  10  Sup,  Ct.  107, 
33  L.  Kd.  356. 
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CHARLESTON. 

KENif:wEG  Co.  et  al.  v.  Schilansky  el  al. 
Submitted  Sept.  9,  1899— Decided  Dec.  2  1899. 

1.  Equity  Jukisdiction— ^audu/eni  Tra-Mjer. 

A  court  of  .equity,  ancillary  to  its  jurisdiction  to  set  aside 
a  iTaudulent  transfer  of  property,  may  tal<e  the  neceattary 
st(>pti  to  preserve  the  property  involved  during  the  peudency 

of  the  litigation,     (p.  28H), 

2.  FRAuD-iVortce— P«rfiAa«er. 

If  Ihe  circumstances  involved  in  the  making  a.  fraudulent 
transfer  of  properly  are  autHeient  to  put  a  man  of  ordinary 
prudence  and  experience  in  business  transactions  on  inquiry, 
he  must  be  held,  though  a  purchaser  for  value,  to  have  notice 
of  the  fraudulent  intent  of  his  vendor  lo  delay,  hinder,  and 
defraud  his  creditors,     (p.  389). 

3.  Facts— 0>mniig«((»iCT-'«  Finding. 

The  finding  of  »  commiHsioner  as  to  facts  confirmed  by  the 
eircuit  court  wilt  not  be  disturbed  unless  plainly  erroneous. 
(p.  S94). 

i.    Pacts— Cbm»ii««ioner'«  finding. 

On  the  other  hand,  if  such  finding  is  not  justified  by  the  evi- 
dence, it  win  be  set  aside,  and  the  decree  founded  thereon 
will  be  reversed,    (p.  290). 

5.    Decree— Pleadings—  Proof, 

A  decree  is  the  conclusion  of  the  law  from  the  pleadings 
and  proofs,  and  where  there  is  a  failure  either  In  the  allega- 
tions or  proofs  there  can  be  no  decree,     (p.  291). 

Appeal  from  Circuit  Court,Tucker  County. 

Five  suits  by  the  Keneweg  Company  and  others  against 
Schilanskv  &  Schatzand  others.  Judgments  for  plaintiffs, 
and  M.  Schidlovsky  and  others  appeal. 

Modified. 

A.  Q.  Dayton,  F.  O.  Blue,  C.  O.  Strieby,  and  C.  Wood 
Dailey,  for  appellants. 

Cunningham  &  Stallings,  E.  D.  Talbott,  and  A.  J. 
Valentine,  for  appellees. 
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Dent,  President: 

M.  Sctaidlovsky  and  others  appeal  from  a  decree  render- 
ed ID  favor  of  the  Kenneweg  Compaay  and  others  af^tnst 
Schilansky  &  Scfaatz  cl  al.  on  the  18th  day  of  June,  1898, 
by  the  circuit  court  of  Tucker  County,  in  five  certain  suits 
therein  pending  to  set  aside  certain  fraudulent  transfers 
and  conveyances  of  property  by  said  Schilansky  &  Schatz, 
and  subject  it  to  the  payment  of  their  debs.  Numerous 
errors  are  assigned,  some  of  which  are  purely  technical, 
and  some  reach  the  merits.  Attachments  were  sued  out 
and  levied  on  three  certain  stocks  of  goods  sold  the  same 
day  by  said  firm  to  M.  Schidlovskv,  D.  Levy,  and  Frank 
Scbutberg,  respectively.  The  goods,  because  of  their  per- 
ishable character,  were  sold  under  an  order  of  the  court. 
The  attachments  were  then  quashed  for  insufficiency  of 
the  affidavits,  and  the  proceeds  of  the  sale  were  ordered 
paid  to  said  purchasers.  Before  this  was  done  the  plain- 
tiSs  filed  an  amended  bill,  and  the  court  restrained  the 
payment  of  these  funds  as  formerly  directed  until  further 
order.  The  funds  so  held  were  on  a  final  hearing  directed 
to  be  paid  to  the  creditors  attacking  the  sales  as  fraudu- 
lent. The  attachments  were  quashed  and  the  restraining 
order  was  issued  during  the  same  term,  while  the  matter 
was  still  in  the  breast  of  the  court.  Hence  the  former  or- 
der, which  was  in  effect  set  aside  and  suspended  by  the 
latter,  cannot  be  held  to  be  res  judicata  as  to  the  latter. 
No  such  plea  was  made,  although  it  appears  to  be  seriouslv 
insisted  upon  in  argument.  Res  judicata  must  be  pleaded 
in  equity.  The  bills  are  in  no  sense  multifarious,  as  they 
have  but  one  object,  and  that  is  to  subject  the  property  of 
Schilansky  &  Schatz  to  the  payment  of  their  debts.  Mary 
Geisberger  having  filed  her  affidavit  and  petition  to  that 
end,  the  appeal  must  be  dismissed  as  to  ber.  A  commia- 
sioner  has  the  right  to  give  his  reasons  for  his  holdings, 
without  being  subjected  to  the  crificism  of  arguing  the 
case.  So  far  as  the  conveyances  to  Schidlovsky,  Levy,  and 
Schulberg  are  concerned,  the  facts  and  circumstances  can- 
not possibly  be  held  to  preponderate  against  the  holding  of 
the  court.  Even  though  they  paid  full  value  for  the  goods, 
it  is  plainly  evident  they  were  endeavoring  to  aid  the  firm 
of  Schilansky  &  Schatz  to  perpetrate  a  fraud   upon  their 
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creditors;  otherwise,  thty  would  have  made  some  effort  to 
have  the  purchase  moaey  applied  upon  their  debts,  and  not 
have  aided  them  to  place  the  ^ame  beyond  the  reach  of 
creditors.  There  was  enough  at  least  in  the  manner  and 
mode  of  those  sales  to  have  raided  an  honest  dealer's  sus- 
picion, and  put  him  on  inquiry  which  was  sufficient.  They 
operated  to  delay,  hinder,  and  defraud  creditors.  Frank 
-i.Zeighr,  I.W.  Va.)  (33  S.  E.  761;)  Z^cw/ v.  P/c^^ws. /rf.  303; 
Farky  v.  Rateman.  40  W.  Va.  540,  (22  S.  E.  72). 

The  real  questions  of  merit  which  require  consideration 
are  those  raised  by  exceptions  to  the  commissioner's  re- 
port, as  follows,  to  wit:  M.  Schidlovsky  excepts  because 
the  commissioner  holds  that  the  deed  of  trust  securing 
bis  debt  was  made  at  a  time  when  Scbilansky  &  Schatz 
were  insolvent.  William  Rosendorf  excepts  for  the  same 
reason  as  to  one  of  his  debts.  The  deed  of  trust  securing 
the  latter  was  dated  the  22d  day  of  June.  1895,  and  re- 
corded the  1st  day  of  July,  1895.  The  deed  of  trust  secur- 
ing the  former  was  dated  the  1st  day  of  Julv,  1895,  and 
recorded  the  6th  day  of  July.  1895.  On  the  5th  day  of 
July,  1895,  the  three  stores  were  sold  by  said  firm,  which 
undoubtedly  rendered  them  insolvent,  as  their  real  estate 
was  already  subject  to  other  liens.  If  not  insolvent,  they 
should  have  preferred  all  their  creditors,  and  not  a  select 
few.  A  man  who  is  solvent  can  pay  his  creditors,  and 
need  not  prefer  any.  The  conduct  of  Scbilansky  &  Schatz 
the  latter  part  of  June  and  the  first  of  July,  when  they  be- 
gan to  fix  their  property  and  prefer  their  favorites,  is 
proof  positive  that  they  were  in  failing  circumstances,  and 
were  scuttling  an  already  sinking  ship,  at  the  same  time 
they  were  transferring  the  cargo  in  order  to  make  friends 
with  the  mammon  of  unrighteousness.  The  man  who  can- 
not pay  his  debts  is  insolvent.  Weigand  v.  Supply  Co.,  44 
W.Va.  133,(28  S.  E.  803) ;  Wol/v.  McGugm,  37  W.  Va. 
552,  (16  S.  E.  797) .  The  commissioner  finds  that  the  in- 
solvency of  Scbilansky  &  Schatz  as  a  firm  and  individually 
occurred  the  latter  part  of  June,  1895,  as  a  result  of  the 
numerous  sales  and  conveyances  of  their  property  about 
that  time  consummated.  This  Court  is  unable  to  say 
from  the  pleadings  and  proofs  that  such  finding  is  wrong. 
Ste-jfart  v.  Stewart,  40  W  Va.  65,  (20  S.  E.  862) ;  Chapman 
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V.  Railroad  Co.,  18  W.  Va.  185.  William  Rosendorf  also 
excepts  to  the  commissioDer's  leportfor  the  reason  that 
his  two  thousand  dollar  debt  is  postponed  to  fourth  in  pri- 
oritv  on  lot  No.  15  in  Davis,  West  Virginia,  instead  of  sec- 
ond. His  deed  of  trust  was  held  to  be  fraudulent  by  the 
decree  of  the  court  entered  the  11th  of  December,  1897. 
This  deed  was  executed  the  5th  day  of  February,  1895, 
and  admitted  to  record  the  11th  of  February,  1895.  The 
commissioner  reports  that  four  months  at  least  after  this 
time  Schilansky  &  Schatz  were  solvent.  There  is  no  evi- 
dence showing,  or  even  tending-  to  show  that  at  the  time  of 
the  execution  of  this  deed  Schlanskv  or  Schatz,  or  either 
of  tbem,  had  any  intent  whatever  to  defraud  their  credi- 
tors. And,  while  the  court  finds  fraudulent  intent  to  exist 
as  to  this  deed,  it  is  not  able  to  do  so  as  to  the  two  deeds  ex- 
ecuted four  months  later.  The  deed  of  the  5th  of  Febru- 
ary has  not  been  shown  to  be  fraudulent  in  its  inception, 
and  there  is  no  sufficient  evidence  to  show  that  it  has  been 
paid  off  or  satisfied.  The  charg-e  of  fraud  as  to  it  is  wholly 
unsustaine6.  The  charge  of  fraud  as  io  the  trust  lien  of 
the  Southern  Building  &  Loan  Association  on  the  same  lot, 
to  wit.  No,  15,  was  abandoned.  Hence  the  court  was  not 
justified  in  postponing  the  trust  debt  of  William  Rosen- 
dorf to  the  debts  of  the  Keneweg  Company  and  the  Baer 
Sons  Grocery  Company,  but  said  debt  of  William  Rosen- 
dorf should  have  been  decreed  second  in  priority  on  this 
lot  No.  15.  The  after  admissions  or  declarations  of  Schi- 
lansky &  Schatz  in  their  pleadings  or  otherwise  cannot 
affect  prior  innocent  purchasers.  If  such  was  the  case,  no 
man's  title  would  be  safe, 

Daniel  Rosendorf  excepts  to  the  commissioner's  report 
because  he  holds  that  the  thirty  shares  of  stock  of  Schi- 
lansky &  Schatz  are  liable  to  the  payment  of  the  debts  of 
the  creditors  assaulting  them.  He  insists  that  there  is 
neither  allegation  nor  evidence  of  assault  on  these  thirty 
shares  of  stock.  The  bills  of  both  the  Keneweg  Company 
and  the  Baer  Suns  Grocery  Company  have  the  following 
prayer,  which  in  ei^ect  is  common  to  both,  to  wit:  "That 
the  deed  of  trust  executed  on  the  6th  day  of  July,  1895,  by 
the  Middle  Mountain  Boom  and  Lumber  Company  to  C.  0. 
Strieby.  trustee,  to  secure  themselves,  be  declared  fraudu- 
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lent  and  void,  and  that  the  same  be  net  aside  as  fraudulent, 
and  whatever  interest  the  said  Hchilansky  &  Schatz  had  in 
said  corporation  be  decreed  to  plaintiff  in  the  payment  of 
ilsdebt."  The  deed  of  trust  referred  to  is  one  executed 
by  the  president  and  secretary  of  the  company,  William 
Rosendorf  and  Daniel  Kosendorf,  for  moneys  to  the  amount 
often  thousand  dollars  advanced  by  themselves  on  the 
property  of  the  Middle  Mountain  Boom  and  Lumber  <Jom- 
paay,  in  which  they  are  themselves  the  principal  stockhold- 
ers. As  to  creditors  and  other  stockholders  such  a  deed 
on  its  face  is  void, and  does  not  even  amount  to  an  incum- 
brance on  the  property  of  the  Middle  Mountain  Boom  and 
Lumber  Company-  But  what  right  had  the  Keneweg' 
Company  and  the  Baer  Sons  Grocery  Company  to  assail  it 
in  this  suit?  This  is  not  a  suit  in  which  to  settle  the  affairs 
of  the  Middle  Mountain  Boom  and  Lumber  Company,  but 
the  affairs  of  Schilansky  &  Schatz.  It  turns  out  that  they 
have  thirty  shares  of  stock  in  such  company  which  are 
claimed  by  assignment  by  Daniel  Rosendorf.  Such  as- 
signment has  as  yet  been  assailed  by  no  one,  and  such 
shares  of  stock  have  never  been  properly  brought  before 
the  court.  SAoe  Co.  v.  Haus,ht,  41  W.  Va.  275,  <23  S.  E. 
553).  They  have  not  been  attached,  nor  is  there  anything 
togive  the  court  jurisdiction  of  them.  The  only  excuse 
given  why  the  court  has  any  control  is  the  attack  on  the 
void  deed  aforesaid.  Such  an  attack  renders  the  bills  to 
this  extent  quasi  multifarious,  for  the  affairs  of  this  Moun- 
tain Boom  and  Lumber  Company  cannot  be  settled  in  this 
case;  and,  although  the  court  sets  aside  said  deed  of  trust, 
it  does  not  undertake  to  make  such  settlement,  but  decre'ss 
such  stock  for  sale,  although  not  justified  in  so  doing  by 
the  allegations.  This  stock  should  be  dismissed  from  this 
case  as  not  assaulted. 

Rosendorf  &  Co.  except  to  the  commissioner's  report 
because  he  finds  that  Schilansky  &  Schatz  own  a  one-sev- 
enth interest  in  what  are  known  as  the  "Harper  Lands." 
Schilansky  is  forced  by  the  court  on  application  of  the 
commissioner,  to  produce  the  following  contract  in  relation 
to  this  land:  '*This  memorandum  of  agreement  made  and 
entered  into  this  10th  day  of  June,  1895,  by  and  between 
Wm,  Rosendorf  and  Daniel  Rosendorf ,  partners  trading  un- 
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der  the  firm  oame  and  style  of  Rosendorf  &  Co.,  of  the  city 
of  New  York,  of  the  first  part,  and  B.  Schilansky  and  G. 
Schatz,  of  the  town  of  Thomas,  West  Virginia,  witnesseth. 
that  whereas  the  parties  of  the  second  part  became  pur- 
chasers of  a  one-seventh  interest  of  the  real  estate  sold  to 
the  firm  of  Rosendorf  and  Company  at  a  special  commis- 
sioner's sale  on  the  12th  day  of  June,  1893,  at  the  front 
door  of  the  court  house  of  Tucker  County,  West  Virginia, 
in  the  chancery  cause  of  E.  Harper,  Adra'r,  against  Thad- 
deiis  Harper  and  others,  and  tailing  to  pay  their  part  and 
pro  rata  share  of  the  purchase  money  therefor,  but  did 
pay  the  sum  of  two  thousand  one  hundred  and  twelve  dol- 
lars and  twenty  cents  thereon  :  Now,  theretore,  it  is  ex- 
pressly agreed  and  understood  that  the  deed  for  all  the 
said  land  shall  be  made  by  the  commissioners  therein  to 
the  parties  of  the  first  part;  that  the  sum  of  two  thousand 
one  hundred  and  twelve  dollars  and  twenty  cents  so  paid 
by  the  parties  of  the  second  part  to  the  commissioner  shall 
be  applied  by  the  parties  of  the  first  part  as  a  credit  on  an 
individual  indebtedness  for  merchandise  and  borrowed 
luoney,  &c,,  of  the  parties  of  the  second  part  to  the  parties 
of  the  first  part;  that  the  parties  of  the  first  part  shall  pay 
to  the  said  commissioner  the  balance  due  on  the  purchase 
money  of  the  said  real  estate;  that  the  legal  title  therefor 
shall  remain  in  the  parties  of  the  first  part,  and  they  shall 
hold  the  same  as  long  as  they  may  elect  to  hold  the  same, 
and  cannot  be  forced  to  sale  or  sold  by  the  parties  of  the 
second  part,  or  controlled  in  any  way,  save  and  except  by 
the  consent  of  the  parties  of  the  first  part;  that  after  every 
tract  of  the  same  has  been  disposed  of  by  the  parties  of 
the  first  part,  and  the  money  therefor  collected,  and  after 
all  costs,  expenses,  damages,  losses,  interest  at  the  rate  of 
six  per  cent,  be  allowed  on  the  money  invested  by  the  par- 
ties of  the  first  part,  all  taxes  paid,  and  all  expenditures 
provided,  of  whatever  nature,  subject  to  agreement  dated 
February,  1895,  then  the  parties  of  the  second  part  shall 
be  entitled  to  a  one-seventh  share  of  the  net  profits.  Wit- 
ness our  hands  this  day  and  year  aforesaid.  Rosendorf  & 
Co.  B.  Schilansky."  George  Schatz  did  not  sign  this 
agreement,  but  on  the  22d  day  of  June,  1895,  in  further- 
ance  thereof,  he  executed  a  deed  for  his  interest  in   said 
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land  to  William  and  Daaiel  Roscndorf,  which  deed  is  at- 
tacked as  fraudulent.  Also,  a  decree  of  the  circuit  court 
dated  the  — —  day  of  June,  1895,  directinf;  a  conveyance  of 
the  land  to  the  Eosendorfs,  as  the  real  purchasers  thereof, 
is  attacked  as  fraudulent.  At  the  date  of  the  agreement 
Schilansky  &  Schatz  were  solvent,  according  to  the  com- 
missioner's report.  Such  being  the  case,  they  bad  the 
right  to  make  the  arrangement  that  the  Rosendorfs  should 
take  the  land  and  applv  such  moneys  as  they  had  paid  on 
their  indebtedness  to  them,  without  being  in  fraud  of  any 
of  their  creditors.  If  they  had  been  insolvent  such  an  ar- 
rangement would  have  been  held  to  be  an  unlawful  prefer- 
ence, and  would  have  inured  to  the  benefit  of  all  their  cred- 
itors. The  reasoning  of  the  commissioner  on  the  subject 
uf  this  agreement  appears  to  be  without  force.  He  claims 
the  fact  that  they  reserved  the  right  to  one-seventh  of  the 
profits,  when  the  land  should  be  sold  after  all  expenses 
were  paid,  showed  they  still  owned  the  one-seventh  of  the 
land.  This  does  not  follow,  for  while  Schilansky  &  Schatz 
felt  compelled  to  give  up  their  interest,  because  of  inability 
to  pay  the  purchase  money,  vet  they  determined  not  to  lose 
the  benefit  of  what  they  considered  a  .good  bargain,  and 
therefore  they  retained  a  right  to  their  proportionate  share 
of  their  prospective  profits.  This  does  not  make  this  con- 
tract either  fraudulent,  remarkable,  or  void.  And  because 
an  ejectment  suit  was  pending  in  that  court,  brought  in 
the  name  of  all  the  original  purchasers,  as  probably  shown 
by  the  decree  of  confirmation  of  the  sale  prior  to  the  agree- 
ment that  Schilansky  &.  Schatz  were  to  release  their  inter- 
est, and  the  deed  was  to  be  made  to  the  Rosendorfs  alone, 
is  no  evidence  of  fraud.  The  commissioner's  report  is 
apparently  without  any  foundation  to  sustain  it.  for,  after 
finding  from  this  contract  that  Schilansky  &  Schatz  have 
the  equitable  title  to  one-seventh  of  the  Harper  lands,  he 
adds,  "I  further  report  that  Schilansky  &  Schatz  were  sol- 
vent at  the  time  they  conveyed  or  pretended  to  convey 
their  interest  in  the  above-mentioned  lands  to  Rosen- 
dorfs." If  solvent,  wny  is  the  contract  fraudulent?  The 
real  reason  which  seems  to  govern  the  commissioner  is 
because  "the  said  Schilansky  &  Schatz  have  wholly  failed 
to  deny   the  allegations  set  forth  in  the  bills  of  the  plain- 
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tiff»,  assaulting  the  same  by  proper  aaswera  to  said  bills." 
This  is  a  mistaken  idea  of  the  law.  Neither  the  admis- 
sions nor  confessions  of  a  grantor  can  be  received  against 
a  grantee  to  disparage  the  grantee's  title.  Harden  v.  Wag- 
ner, 22  W.  Va.  356;  Casta  &  Fry,  33  W.  Va.  449.  (10  S.  E. 
799) ;  Crolkers'  Adm'r  v.  Crotkers  40  W.  Va.  169,  (20 
S.  E.  927).  An  insolvent  person  loses  all  interest  in  his 
former  property  and  creditors.  He  probably  cares  not 
which  wins  or  loses,  and  sometimes  he  sympathizes  more 
with  the  attacking  creditor  than  with  his  former  grantee. 
The  very  fact  that  he  does  not  answer,  denying  fraudulent 
charges,  tends  to  show  a  want  of  conspiracy  or  under- 
standing between  bim  and  his  grantee.  If  such  under- 
standing and  conspiracy  existed,  thev  would  carry  it 
through  to  the  end  of  the  litigation.  "The  onus  pro  bandi 
is  on  him  who  alleges  fraud,  and,  if  the  fraud  is  not  strictly 
and  clearly  proved  as  it  is  alleged,  relief  cannot  be  granted 
although  the  partv  against  whom  relief  is  sought  may  not 
have  been  perfectly  clear  in  his  dealings."  Harden'^.  Wag- 
ner, cited.  It  requires  more  than  mere  suspicion  to  estab- 
lish fraud.  Much  of  this  case  has  apparently  been  decided 
on  suspicion. — justifiable,  no  doubt,  but  not  amounting  to 
that  degree  of  proof  which  the  law  demands. 

The  decree  is  reversed  and  amended  in  so  far  as  it  post- 
pones the  trust  deed  of  William  Rosendorf  to  the  debts  of 
the  Kenewig  Company  and  the  Baer  Sons  Grocery  Com- 
pany on  lot  No.  15,  decreed  to  be  sold,  and  in  so  far  as  it 
subjects  the  thirty  shares  of  stock  of  Schilansky  &  Schati 
in  the  Middle  Mountain  Boom  and  Lumber  Company  to  the 
payment  of  the  creditors  who  attacked  the  deed  of  trust 
executed  by  said  company  to  secure  its  secretary  and 
treasurer  in  the  sum  of  ten  thousand  dollars,  and  in  so  far 
as  it  holds  that  Schilansky  &  Schatz  own  a  one-seventh  in- 
terest in  the  Harper  lands  and  decrees  the  same  for  sale; 
and  in  lieu  thereof  it  is  adjudged,  ordered,  and  decreed 
that  the  debt  of  William  Rosendorf,  amounting  on  the  18th 
day  of  June,  1898,  the  date  of  the  decree  of  sale,  to  the  sum 
of  two  thousand  three  hundred  and  seventy  dollars,  with 
interest  from  the  5th  day  of  March,  1898,  is  a  lien  second  in 
priority  on  lot  No.  15,  and  that  the  thirty  shares  of  stock 
of  Schilansky  &  Schatz  in   the  Middle  Mountain  Boom  and 
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Lumber  Company  be  dismissed  from  this  suit,  as  no  cred- 
itor has  yet  obtained  the  riirht  in  any  manner  to  subject 
the  same  to  the  payment  of  his  debt,  and  that  the  one- 
seventh  interest  of  Schilansky  &  Schatz  in  the  prospective 
net  profits  in  the  Harper  lands  be  sold  subject  to  the  pro- 
visions of  the  written  agreement  bearing-  date  the  lOlh  day 
of  June,  1895.  and  ra  all  other  respects  the  decree  is  af- 
firmed, with  costs  to  the  appellants,  to  be  paid  out  of  the 
periional  funds  now  in  the  hands  of  George  A.  Mayer, 
deputy  for  Will  E.  Cupp,  late  sheriff  of  Tucker  County, 
and  which  fund  was  directed  to  be  distributed  ^rord/a 
upon  the  debts  of  the  Keneweg  Company,  A.  F.  and  J.  W. 
Horner,  the  Baer  Sons  Grocery  Company,  Baker  &  Gins- 
burg,  and  Witz,  Bean  &  Co.;  and  the  cause  is  remanded  to 
be  further  proceeded  in  according  to  the  rules  and  princi- 
ples governing  courts  of  equity. 

Afod/Jicd. 


CHARLESTON,  .„  ^ 

Hall  V.  \'ESHOl^  ei af.  I  fi^l 

'■„  g^i 

Submitted  June  21,  1899— Decided  December  2,  1899.  -^m. 
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Partition  of  oil  onJ  gat<  owned  by  to-iiwiiers  separate  from 

the  surface  cannot  be  Jeereeil.  ext-ept  by  sale  and  division  o( 

the  proceeds.     A  judicial  partition  thereof  by  asHignmpnt  at 

the  oil  and  gas  under  sectiims  of  the  surface  is  void.    (p.  299). 

Appeal  from  Circuit  Court,  Wirt  county. 
Bill  by  George  W.  Hall  against  W.  V.  Vernon  and  oth- 
ers.   Decree  for  defendants,  and  plaintiff  appeals. 

JieverseJ. 
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V.  B.  Ahcher,  for  appellant. 

Casto  &  Flemming,  Van  Winkle  &  Amblek,  and  John 
H.  Riley,  for  appellees. 

Brannon,  Judge: 

Hall  brought  a  suit  in  equity  ag-ainst  Vernon  and  ottiers 
in  the  circuit  court  of  Wirt  County,  alleging  that  a  tract  of 
one  thousand  one  hundred  and  three  acres  of  land  was,  as 
to  the  surface,  owned  by  Messrs.  Doneho  and  Vernon, 
and  that  they  had  divided  the  surface;  that  the  tract  con- 
tained oil;  that  Messrs.  Doneho,  Vernon,  and  Hall  owned 
the  minerals  in  it,  each  a  third;  and  that  in  a  suit  brought 
by  Hall  ana  Vernon  against  Doneho  and  others  some  years 
before  there  had  been  a  decree  of  partition  of  the  mineral 
ownership  into  lots  forty  rods  wide,  and  running  to  the 
exterior  of  the  tract,  which  decree  the  bill  in  this  case  al- 
leged had  been  obtained  through  fraud  of  Vernon,  and  it 
sought  to  annul  the  decree.  The  bill  alleged  that  Vernon 
under  this  decree  was  taking  oil  from  the  lots  assigned 
him,  and  using  tanks,  machinery,  etc.,  belonging  to  all 
three  persons,  in  his  operations.  The  bill  asked  (and  it 
was  granted)  an  injunction  restraining  Vernon  from  oper- 
ating oil  wells  on  the  tract,  and  from  selling  oil  produced 
thereon,  and  restraining  the  pipe-ltne  companies  from  pay- 
ing Veroon  for  oil,  or  giving  him  certificates  for  oil  de- 
posited with  them.  A  decree  dissolved  the  injunction  so 
far  as  it  related  to  the  land  or  the  partition  assailed,  the 
court  holding  that  the  decree  of  partition  had  not  been  ob- 
tained by  fraud.     Hall  appealed. 

A  majority  of  the  Court  are  of  opinion  that  the  decree  of 
partition  is  void,  and  constitutes  a  cloud  over  Hall's  title, 
which  a  court  of  equity  will  dispel  by  setting  aside  the  de- 
cree. They  take  this  position  on  the  ground  that  oil  and 
gas  are  fugitive,  and  that  co-owners  of  them,  not  owning 
the  surface,  have  a  mere  right  to  viiplore  for  them,  and 
that  it  is  impossible  to  partition  the  same  in  kind,  owing  to 
the  nature  of  oil  and  gas,  and  that  a  court  cannot  be  called 
on  to  do  an  impossible  thing,  and  has  no  jurisdiction  to  par- 
tition such  a  right  by  allotting  gas  and  oil  under  certain 
sections  of  the  surface.     They  bold  that  partition  can   be 
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made  only  by  sale  and  division  of  proceeds.  Counsel  cites 
the  following  authorities,  for  that  view;  GUI  a,  Weston, iio 
Pa.  St.  312,  1  Atl.  921;  Frem.  Co-Ten.  S  436;  15  Am.  Eng. 
Edc.  Law.  607;  Smelting  Co.  v.  /flicker,  (C.  C.)28  Fed.  220; 
Comniv.  SmilA,  1  Aiken,  67;  Bainb.  Mines,  155;  Ltnfers 
V.  Henke,  73  111.  405;  Kemblc  v.  A'emble,  44  N.  J.  Eq.  454, 
11  Atl.  733. 

lam  of  the  opinion  that  there  may  be  partition  of  oil  and 
£:asowned  in  fee  separate  from  the  surface,  by  allotting-  it 
by  sections  of  the  surface.  True,  one  may  not  get  any  oil; 
bdtthe  chance  is  equal  for  all,— the  best  that  can  be  done 
to  avoid  the  sale  of  the  property  from  its  owners,  which 
they  have  right  to  develop  separately,  as  they  have  right 
tu  a  partition  in  kind,  if  possible.  Oil  in  place  is  realty, 
and  therefore  partition  may  be  had  of  it  where  the  tract  is 
of  considerable  area.  Freem.  Co-Ten.  §§433,435;  Hughes 
■  V.  Devlin,  23  Cal.  501;  Barringer  &  A.  Mines  &  M.  p.  54; 
Marble  Co.  v.  Ripley,  10  Wall.  339.  19  L.  Ed.  955.  Also,  I 
think  that,  as  equity  has  jurisdiction  in  partition,  it  can 
determine  whether  the  subject  is  partible  or  not,  and  taat, 
even  if  the  decree  be  erroneous,  it  is  not  void  in  a  legal 
sense. 

The  decree  dissolving  the  injunction  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  the  i;ircuit  court  to 
entera  decree  setting  aside  the  decree  of  partition  and  per- 
petuating the  injunction,  and  to  proceed  further  as  to  mat- 
ters of  personal  property  before  it. 

Dent,  President,  Kconcnrring ) : 

The  decree  of  partition  in  this  case  did  not  pretend  to 
divide  the  solid  minerals  in  the  land,  as  none  were  shown 
to  exist;  and  such  a  partition  as  was  made  would  be  in- 
equitable and  unjust  if  any  such  solid  minerals  existed,  for 
it  divided  the  land  into  twelve  narrow  strips,  and  allotted 
toeachofthe  three  owners  several  of  these  strips  alter- 
nately, so  that  each  owner's  mineral  properties  were  di- 
rided  into  several  distinct  strips,  separated  from  each  other 
by  the  strips  belongmg  to  the  others.  This  would  destroy 
the  value  of  the  solid  minerals,  for  each  party  would  have 
to  work  each  tract  of  his  separated  minerals  separately, 
instead  of  having  them  in  one  compact  body.     This  decree 
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is  nothing  more  than  a  decree  to  divide  the  carbon  oil,  vola- 
tile minerals,  gas,  and  gaseous  vapors  supposed  to  be  or 
that  might  exist  under  the  land  in  controversy  by  imagi- 
nary lines  drawn  over  the  surface  of  the  land.  Equity  is 
natural  justice.  It  is  equality.  It  never  does  a  vain  thing. 
or  enforces  a  vuid  or  impossible  contract.  Men  may  divide 
the  moon  by  imaginary  lines,  but  equity  will  not  enforce 
their  contract.  They  may  divide  the  water  in  a  well  or  in 
a  brook,  or  the  game  in  the  forest,  or  the  fishes  in  the  sea, 
but  equity  will  afford  them  no  such  relief.  "Oil  and  nat- 
ural gas  are  minerals,  in  the  view  of  the  law;  but,  because 
of  their  peculiar  attributes,  they,  as  the  subject  of  prop- 
erty, differ  from  other  minerals.  *  *  *  Out  of  pos- 
session there  is  no  property  in  them,  *  *  *  They 
are  not  capable  of  distinct  ownership  in  place,  owing  to 
their  liability  to  escape  from  the  place  where  tBev  mav 
be  temporarily  confined  without  necessarily  any  interfer- 
ence on  the  part  of  the  owner  of  the  soil,  or  others  claim- 
ing through  him,  under  whose  land  they  maybe  found. 
Like  water,  they  are  not  the  subject  of  property,  except  in 
actual  occupancy,  and  a  grant  of  them  passes  nothing  for 
which  ejectment  will  lie.  *  *  Oil  and  gas  cannot,  while 
in  the  ground,  like  the  solid  minerals,  be  the  subject  of  an 
estate  distinct  from  that  in  the  soil."  Barrlnger  &  A, 
Mines  &  M.  pp.  30.  31.  A  grant  to  the  oil  and  gas  passes 
nothing  for  which  ejectment  will  lie.  It  is  a  right,  not  to 
the  oil  in  the  ground,  but  to  the  oil  the  grantee  may  find. 
Dari  V.  Jobnstou.  55  Pa.  St.  164.  So  the  reservation  of  the 
oil  and  gas  is  not  of  the  oil  and  gas  in  the  ground,  but  uf 
the  oil  and  gas  the  grantor  or  his  assigns  may  find  and  re- 
duce to  possession,  with  the  exclusive  right  to  search  there- 
for. Natural  gas  is  incapable  of  being  absolute  property, 
and  is  the  subject  of  qualified  property  only.  Wood  Co. 
Pcirolctim  Co.  v.  West  lirg-i/im  Transp.  Co.,  28  W.  Va.  210. 
"A  grant  or  reservation  of  oil  or  gas  in  certain  land  passes 
an  incorporeal  right  only.  This  arises,  as  has  been  above 
explained,  from  the  nature  of  oil  and  gas,  which  is  such 
that  a  corporeal  interest  in  them  in  place  cannot  be 
t,reated."  Barringer  &  A.  Mines  &  M.  p.  78.  "There  can 
be  no  property  in  rock  or  mineral  oil,  nor  can  title  thereto 
be  devested  or  acquired,  until  it  has  been  taken  from  the 
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earth.'  Shephet-d  v.  0,l  Co.,  38  Hun.  37.  Oil  aad  ga* 
grants  and  reservations  are  incorporeal  hereditaments, 
which  are  entire  and  indivisible  at  law,  though  they  may 
be  made  divisible  by  the  terms  of  the  grant.  Funk  ,v. 
ffa!deman,  53  Pa.  St.  229.  From  these  authorities  it  is 
plain  that  a  reservation  or  grant  of  oil  and  gas  privilege^)  is 
a  mere  incorporeal  hereditament,  which  is  indivisible,  be- 
cause a  division  ot  the  right  would  create  new  rights,  to 
the  priejudice  of  the  ownerof  the  soil,  and  because,  so  long, 
as  the  oil  and  gas  remain  in  place,  they  are  incapable  of 
allotment  according  to  quantity  and  quality.  Smith  v. 
Cooky,  65  Cal.  46,  2  Pac.  880.  In  the  case  of  Kemble  v. 
Kcmilc.  44  N.  J.  Eq.  454,  11  Atl.  733,  it  was  held  that  "a 
partition  of  lands  containing  mineral  deposits  cannot  be 
ordered  if  the  location,  extent,  and  value  of  such  deposits 
cannot  be  ascertained."  Frankliiiite  Co.  v .  Coiidil,  19  N. 
J.  Eq.  394;  Gntbb  v.  Bayaid,  2  Wall.  Jr.  81,  Fed.  Cas.  No. 
5,849.  If  such  is  the  case  with  solid  minerals,  how  ab- 
surd it  is  to  even  talk  of  partitioning  in  kind  oil  or  gas  of 
whose  existence,  quantitv.  and  location  the  court  is  in  en- 
tire ignorance!  And,  if  three  OAvners  of  such  a  right  can 
have  partition  in  kind,  thev  can  transfer  their  interests 
toothers,  without  regard  to  numbers,  until  they  would  be 
of  such  multitude  that  an  attempted  partition  in  kind 
would  entirely  destroy  the  use  of  the  surface  to  the  owner 
of  the  land,  and  yet  there  exist  neither  oil  nor  gas  to  be 
partitioned.  Such  a  partition  as  was  attempted  to  be  made 
in  this  case  was  a  mere  nullity,  as  it  partitioned  nothing; 
and  yet  it  operates  as  a  cloud  on  plaintiff's  rights,  in  fraud 
of  which  it  was  procured  by  the  defendant  Vernon.  It 
being  so  plainly  in  excess  of  the  powers  of  a  court  of 
equity,  it  was  proper  to  set  it  aside  on  motion,  petition,  or 
in  any  other  way  its  illegality  could  be  presented  to  the 
court  from  which  it  was  procured,  without  the  necessity 
of  resort  to  an  appeal.  It  was  not  only  voidable,  but  void, 
because  it  undertook  to  accomplish  the  imjossible. 
Equity  never  undertakes  to  divide  the  unseen  or  invisible, 
but  only  that  which  it  can  see  and  measure  so  as  to  pro- 
duce equality.  Air,  gas.  water,  and  oil  are  not  susceptible 
of  partition  in  kind,  independent  of  knd,  either  when  hid- 
den beneath  the  surface  or  floating  above  it,  but  only  when 
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reduced  to  actual  possession  and  control.  Neither  are  the 
rights  and  privileges  to  acquire  possession  of  these  fugi- 
tive substances  susceptible  of  partition  in  kind,  but  they 
may  be  sold,  and  the  proceeds  thereof  divided.  The  land 
under  which  the  oil  and  gas  is  supposed  to  exist  may  be 
partitioned  in  such  manner  among  the  co-owners  of  the 
surface  as  to  effect  a  division  of  the  gas  and  oil  privileges 
but  not  in  the  manner  attempted  in  the  present  decree. 
Frankliiiilc  Co.   v.    Comiit,  19  N.  J.  Eq.  394. 

None  of  the  authorities  referred  to  in  Judge  Brannon's 
dissenting  opinion  in  this  case  support  the  position  that  the 
attempted  partition  is  justifiable.  On  the  contrary,  they 
are  directly  to  the  reverse.  Nor  have  I  been  able  to  find 
any  that  do,  after  the  most  diligent  search.  In  Freem.  Co- 
Ten.  §  435,  it  is  said;  "But  where  the  interest  sought  to 
be  partitioned  is  not  a  distinct  right  of  property'in  the 
mines,  but  a  mere  license  to  mine  in  the  lands  of  another, 
it  is  indivisible,  because  a  division  of  the  right  would  cre- 
ate new  rights,  and  would  prejudice  the  owners  of  the 
soil,  and  because,  so  long  as  the  minerals  and  ores  w^hich 
are  the  subject  of  the  servitude  are  in  place,  unwashed  and 
unsevered  from  the  soil,  they  are  incapable  of  allotment  ac- 
cording to  quantity  and  quality,  relatively  considered." 
References  by  the  author;  Mu!^hcs  v.  Devlin,  23  Cal.  505; 
Lciijers  v.  Henke,  73  111.  405.  In  Barringer  &  A.  Mines  & 
M.  p.  54,  it  is  said  that  "mining  rights  are  indivisible  (that 
is,  non partible  in  kind) ,  but  thev  may  be  assigned  as  a 
whole."  The  author  refers  to  Marble  Co.  v.  Ripley,  10 
Wall.  339,  19  L.  Ed.  955,  to  sustain  this  position.  Where 
land  is  leased  with  the  esclusive  privilege  of  boring  for  oil 
and  gas,  the  lessee  takes  a  corporeal  interest  in  the  land, 
iind  a  different  rule  prevails  from  that  where  there  is  a 
sale  of  the  surface,  and  a  reservation  of  the  oil  and  gas. 
The  latter  is,  as  heretofore  shown,  an  incorporeal  interest, 
and  amounts  to  the  mere  grant  of  a  right  or  privilege  non- 
partible  in  kind.  Plaintiff  is  a  joint  owner  of  the  oil  and 
gas.  but  has  no  interest  in  the  surface,  except  with  his  co- 
owners,  likewise  co-tenants  in  the  surface.  He  has  the  in- 
divisible right  with  them  to  bore  wells  for  the  extraction 
of  oil  and  gas  ,  but  has  no  separate  right  to  enter  on  the 
lands  at  anj'  place  to  bore  for  oil  or  gas.     So  that,  when 
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the  court  by  its  anomalous  partition  undertook  to  divide 
the  oil  and  gas  by  imaginary  lines  over  the  surface,  ii  could 
not  confer  on  planitiff  the  right  to  enter  on  the  divisions 
assigned  to  him,  for  this  right  ne  did  not  possess,  nor  was 
he  entitled  thereto;  and  any  of  the  co-tenants  of  the  sur- 
face have  the  legal  right  to  prevent  him   from  so  doing. 

Williamsot.  V.Jones,  43  W.  Va.  562,  (27  S.  E.  411).  Hence 
the  effect  of  the  court's  decree  if  permitted  to  be  of  any 
force,  was  to  take  away  and  destroy  plaintiff's  reserved 
rights  to  the  oil  and  gas.  Thence  its  nullity;  for  if  plain- 
tifl  had  no  separate  right  to  bore  for  oil  and  gas,  be  had 
the  right  to  demand  his  share  of  the  oil  and  gas  brought 
to  the  surface  by  his  coowners.  notwithstanding  the  de- 
cree. The  decree,  therefore,  was  nothing  more  than  an  ab- 
solutely void  cloud,  that  hindered  him  from  the  enjoyment 
of  his  interest  in  the  oil  and  gas  produced  by  his  co-owners 
in  the  esercise  of  their  indivisible  right  to  produce  the  same. 
For  this  he  could  not  sue  in  ejectment,  and  bis  only  ad- 
equate remedy  was  by  an  appeal  to  a  court  of  equity,  which 
could  nullify  the  void  decree,  and  at  the  same  time  restore 
to  him  his  dispossessed  rights.  .  While  it  is  true  that  a 
court  of  equity  has  jurisdiction  to  determine  what  prop- 
erty is  partible,  it  has  no  jurisdiction  to  partition  propertj- 

which  is  nondivisable.  and  thus  entirely  destroy  it;  for 
in  attempting  to  do  so  it  exceeds  its  jurisdiction,  and  ren- 
ders its  decree  void.  It  ceases  to  be  a  court  of  equity,  and 
becomes  a  court  of  inequity,  inequality,  and  injustice.  It 
assumes  a  jurisdiction  over  property  not  given  to  it  either 
by  commof  statute  or  constitutional  law,  in  violation  of  the 
natural  and  reserved  rights  of  the  individual,  and  its  de- 
crees are  nullities,  and  binding  on  no  person.  "If  a  court 
grants  relief  which  under  no  circumstances  it  has  any  au- 
thority to  grant,  its  judgment  is  to  that  extent  void." 
1  Freem.  Judgm.  §  120c.  Under  no  circumstances  had 
the  court  the  authority  to  grant  this  decree  attempting 
to  partition  an  indivisable  right.  Norfolk  ti-  W.  R.  Co.  \. 
Pinnacle  Coal  Co.,  44  W.  Va.  574,  (30  S.  E.  196),  41  L.  R. 
A.  414.  Although  the  court  have  jurisdiction  of  the  sub- 
ject-matter and  the  person,  yet,.if  it  grants  relief  which 
under  no  circumstances  it  has  the  authority  to  grant,  its 
judgment   is  void.     Fithian  v.  Monks     43  Mo.  502.     The 
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decree  was  both  physically  and  legally  impossible.  The 
decree  in  this  case  should  be  reversed,  the  decree  of  par- 
tition vacated  as  a  nullity,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  principles  governing  courts 
of  equity. 

Reversed 


CHARLESTON, 

KiCYMOUR  et  ul.  i\  Alkibe  ct  a!. 
Submitted  September  7,1899— Decided  December  9,1899. 

1.  Deckek-/h/«/i;— 7Vnie. 

.\ij  infant  him  i-ix  nxinths  iiftor  niajoritj-  to  kIiow  error  ill 
a  decree,    (p.  SOo). 

2.  DECVXE—Mi»l(ike— Lnvh' n. 

One  who   woiilil   Hi-t   aside   u   ileiTfe   by   reason   of   miiitabe 
inie  after  knowledge  of  it, 
:  iai'hes.     (p.  31)7). 
■  8.    'PRESUUPTioa—Pasment^  Limitation. 

The  law  raisew  a'presiiniption  of  payment,  ivhele  the  statut« 
of  limitatioiiK  (hws  not  apply,  aftei-  lapse  of  twenty  years, 
whii'h  will  be  coiirlusive  iinless  relMitted  by  distinct  proof, 
(p.   310). 

A.    lAfSi—MUtake  -  Fraud— Equity. 

A.  lit-n  diHoharRed  or  released  through  fraud  or  mi:itali« 
will  l)e  restored  in  eijiiily  unless  innocent  third  parties  are 
atTeeled,     (p.  307). 

Appeal  from  Circuit  Court,  Mineral  County. 

Bill  by  Susan  B.  Seymour  and  others  against  Nimrud 
Alkire  and  others.  Decree  for  plainliiTs,  and  defendants 
appeal. 

Hei-ersed. 
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F,  M.  Reynolds,  for  appellants. 

Albert  A.  DouB  and    Taylor  Mokrison,   for  appellees. 

Brannon,  Judge: 

In  December,  1853,  Brady  brought  a  ctiancerv  suit  in 
the  circuit  court  of  Hampshire  County,  subsequently 
transferred  to  the  circuit  court  of  Mineral  Coufity,  against 
the  estate  of  Wheeler,  the  object  of  which  was  to  assert  a 
debt  in  favor  of  Brady,  and  sell  the  lands  of  the  deceased 
for  payment  of  the  debt  of  Brady,  and  those  of  others.  A 
decree  was  made  subjecting  several  tracts  of  land  to  sale, 
and  appointing  White  and  McDonald  special  commission- 
ers to  sell.  In  March,  18S6,  a  sale  was  made  of  a  tract  of 
land  by  said  commissioners  to  Alkire,  which  was  con- 
firmed By  decree  17th  of  September,  1856.  The  terms  of 
sale  by  the  decree  were  part  cash,  part  in  thirty  days,  and 
the  balance  in  three  annual  installments.  The  report  of 
this  sale  stated  the  price  as  six  tnousand,  seven  hundred 
and  fifty-five  dollars,  but  the  cash  and  bonds  for  un- 
paid purchase  money  made  up  only  five  thousand,  seven 
hundred  and  fifty-five  dollars,  a  discrepancy  of  one  thous- 
and dollars.  It  is  claimed  in  this  case  that  three  of  the 
bonds  were  taken  for  one  thousand,  three  hundred  and 
fifty  -five  dollars  and  forty-one  cents  each,  insstead  of  one 
toousaod,  six  hundred  and  eighty-eight  dollars  and 
seventy-five  cents.  By  decree  of  17th  of  September,  1S57, 
leave  was  given  to  Alkire  to  pay  all  the  purchase  money  be- 
fore maturity,  and  it  directed  the  commissioners,  on  such 
payment,  to  convey  the  land  to  Alkire.  and  he  paid  off  the 
bonds;  and  the  commissioners  conveyed  the  land  to  him 
by  deed  dated  the  27th  of  April,  1858,  slating  the  price  as 
six  thousand,  seven  hundred  and  fifty-five  dollars.  In 
October,  1869,  an  order  was  made  referring  the  case  to  a 
commissioner  to  report  what  debts  of  Wheeler  remained 
unpaid,  what  funds  were  in  the  special  commissioners* 
hands,  what  had  been  loaned  out,  and  to  whom;  but  the 
reference  did  not  refer  the  matter  of  the  said  mistake. 
The  commissioner  filed  a  report  in  1872,  in  which  he  re- 
ported it  as  a  mistake.  No  action  was  taken  on  this  re- 
port. In  October,  1879,  a  rule  was  awarded  against  Alkire 
to  show  cause  why   he  should   not  pay   the  one  thousand 
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dollars  aforesaid,  and  reference  was  made  to  a  commia- 
sioner  tu  resettle  the  accounts  of  White  and  McDonald, 
Commissioners,  providing  for  notice  toAlkire,  as  pur- 
chaser, and  as  a  person  entitled  to  some  of  the  moneys 
arising'  from  the  sale;  but  it  in  no  manner — not  even  by  a 
general  clause  to  report  any  pertinent  matter  — required 
any  examirtation  as  to  the  alleged  mistake  of  one  thousand 
dollars.  Depositions  were  taken  under  this  reference,  but 
not  till  July,  1885.  The  commissioner  reported  in  August, 
1885,  the  same  as  former  report.  No  action  wa»  taken  on 
these  reports  till  the  decree  of  11th  July,  1898,  appealed 
from  in  this  case.  In  May,  1886,  Susan  B.  Seymour,  a 
daughter  of  Wheeler,  and  one  of  his  heirs,  entitled  to  the 
proceeds  of  sale  after  debts,  asked  leave  to  file  a  bill  of  re- 
view to  rehear  and  correct  the  decrees  of  171h  of  Septem- 
ber, 1856,  and  17th  of  September,  1857,  assigning  as  error 
the  said  matter  of  one  thousand  dollars;  but  the  court  re- 
fused to  allow  it  to  be  filed,  6th  of  May,  1886.  In  March, 
1887.  Mrs,  Seymour  presented  a  pleading  called  an 
"amended  and  supplemental  bill,"  and  was  allowed  to  file 
it,  and  she  was  allowed  to  become  plaintiff  in  the  case; 
having  been  a  defendant  as  a  child  of  her  deceased  father, 
Wheeler.  This  bill  alleged  the  error  or  mistake  aforesaid, 
and  prayed  that  Alkire  be  required  to  pay  the  one  thous- 
and dollars,  and  for  general  relief.  The  case  was  heard 
in  July,  1898,  and  a  personal  decree  rendered  in  favor  of 
Mrs.  Sevmour  against  Alkire  for  three  hundred  and  thirty- 
three  dollars  and  thirty-three  cents,  with  interest  from 
the  7th  of  March,  1856.     From  this  decree,  Alkire  appeals. 

There  is  at  once  apparent  an  error  for  which  the  decree 
must  be  reversed,  and  that  lies  in  the  fact  that  it  is  a 
purely  personal  decree  against  Alkire.  Even  though  there 
is  a  lien  on  the  land  fur  the  demand,  as  a  personal  liability 
it  would  be  barred  in  five  years,  as  Alkire  gave  no  note; 
for  the  mere  personal  debt  may  be  barred,  and  other  prop- 
erty of  the  debtor  not  liable,  though  the  specific  property 
is  still  good  from  the  lien  upon  it.  Criis  v.  Criss,  28  W. 
Va.  388;  Evans  v.  Johnson,  39  W.  Va.  299  (19  S.  E.  623),  23 
L.  R.  A.  737.  But  we  must  pass  on  the  merits  of  the  case 
in  other  respects. 

The  decree  confirming  the  sale  was  surely  a  final  decree. 
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discharging  Alkire  from  any  further  participation  in  the 
case  as  purcdaser.  McKmney  v.  Kirk,  9  W.  Va.  26.  The 
decree  confirmed  the  sale  when  there  was  a  discrepancy 
between  the  amount  of  the  purchase  price  as  given  in  the 
report  of  the  sale,  and  the  amount  shown  in  the  same  re- 
port by  cash  payment  and  bonds  for  the  deferred  pay- 
ments; and  later  decrees  directed  a  deed  to  the  purchaser 
on  payment  of  the  bonds,  thus  aggrieving  Susan  Wheeler 
by  passing  title  to  the  land,  and  discharging  the  lien  with- 
out payment  of  all  the  purchase  money.  She  had  a  rem- 
edy. Being  then,  likely,  an  infant,  she  could  have  sued 
out  a  writ  of  errur,  or  used  a  bill  of  review  or  original  bill 
while  an  infant,  by  a  next  friend,  or  within  six  months  af- 
ter full  age.  Lafferty  v.  Lafferty,  42  W.  Va.  783  (26  S.  E. 
262) ;  Harrison  v.  \ValHon\  Ex'r,  (30  3.  E.  372),  95  Va.  721, 
41  L.  R.  A.  703.  When  she  became  of  age,  the  record 
does  not  show.  She  was  an  infant  December  5, 1853.  She 
was  adult  before  Decembers,  1874.  She  took  no  steps 
to  correct  this  error  until  May,  1886,  when  she  presented 
a  petition  assigning  this  error  in  the  decrees  of  17th  Sep- 
teber,  1856.  and  17th  of  September,  1857,  and  asking  the 
correction  of  the  decrees,  and  that  Alkire  be  required  to 
par  the  one  thousand  dollars.  This  was  a  bill  of  review 
or  petition  for  rehearing, — call  it  which  you  will.  The 
court  refused  to  allow  it  to  be  filed,  and  if  there  was  error 
in  the  dcrees,  it  was  error  to  refuse  that  bill  of  review, 
and  should  have  been  corrected  by  appeal.  I  think  it  was 
error  to  confirm  the  sale,  and  direct  transfer  of  title,  and 
discharge  lien  before  the  amount  of  purchase  money 
shown  by  the  record  was  paid;  and  this  being  so.  it  was  to 
be  corrected  by  appeal  or  bill  of  review,  or  some  other 
process  to  show  cause  against  it  by  an  infant.  We  have  to 
take  one  view  or  the  other , — either  that  the  purchase 
money  was  six  thousand,  seven  hundred  and  fiftv-five  dol- 
lars, and  thus  show  error  in  receiving  less  and  passing  ■ 
title,  or  that  that  sum  was  not  the  sum,  but  that  the  cash 
and  bonds  showed  the  true  sum,  five  thousand,  seven 
hundred  and  fifty-five.  In  the  latter  case  there  is  no 
wrong.  It  is  on  the  former  that  relief  is  asked.  Then  it 
was  error  correctible  otherwise.  The  right  by  any  mode 
to  show  error  in  those  decrees  was  gone  when  the  bill  of 
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review  was  presented.  The  rule  ag'ainst  Alkire  to  show 
cause  why  he  should  not  pay  this  one  thousand  dollars  as 
balance  of  purchase  money  would  not  lie  in  the  case,  be- 
cause he  had  paid  ts^xy  cent  required  bv  the  decree,  and 
he  had  received  his  deed,  many  years  before.  Alkire  bad 
been  dischargred  from  the  case.  The  rule  takes  the  rec- 
ord as  it  is.  Error  of  law  could  not  be  reversed  by  it.  As, 
then,  any  error  predicated  oo  the  record,  which  is  the 
most  that  can  be  claimed  to  sustain  the  rule,  was  beyond 
recall,  this  mere  rule  could  not  he  used,  as  plainly  shown 
by  the  opinion  in  Glenn  v.  Blackford.  23  W.  Va.  182.  A 
rule  is  proper  where  no  new  facts  outside  the  record  are 
to  be  litigated,— where  the  title  has  not  passed.  Here  the 
record,  including  the  deed,  showed  payment.  Tne  case 
required  something  to  obviate  that  deed.  No  note  or  aoy- 
thing  showed  that  Alkire  had  not  complied  with  the  re- 
quirement of  the  decree.  It  required  a  bill  to  allege  mis- 
take or  other  fact  not  shown  by  record,  if  not  error  of  rec- 
ord, and  giving  the  partv  a  chance  to  repd  the  basis  on 
which  relief  was  asked.  A  rule  does  not  do  this,  A  rule 
could  not  be  u^ed  to  reverse  the  decree  and  nullify  the 
deed. 

But  while  i  think  that  the  decrees  and  refusal  of  the  bill 
of  review  are  conclusive  against  relief  by  original  bill, 
which  cannot  correct  error  in  law,  and  thus  the  case  ends 
here,  still  let  us  look  at  the  bill  called  an  "amended  and 
supplemental  bill."  It  cannot  be  treated  as  in  the  old  case. 
That  was  ended.  The  bill  was  not  germane  to  its  cause 
of  action.  We  must  therefore  regard  this  as  an  original 
bill,  on  new  matter,  to  correct  a  former  decree,  and  compel 
payment  of  the  one  thousand  dollars,  on  the  ground  of  mis- 
take. If  the  object  be  to  subject  Alkire  to  a  personal  de- 
mand.—and  such  is  the  only  object  of  the  bill,  judged  by 
its  specific  prayer, — it  is  barred,  again  and  again.  The 
statute  begins  from  the  date  of  the  mistake (1856),  not  from 
its  discovery,  in  the  absence  of  fraud.  S/irirerv.  (rarri- 
sott,  30  W.  Va.  456  (4  S.  K.  660);  Wood,  Lim.  Act.  S 
119,  note;  B/rifc  v.  Chrisman.  76  Va.  678;  13  Am.  &  Eng. 
Enc.  Law,  730.  Alkire  had  no  contract  with  Mrs.  Sey- 
mour,— only  with  the  court, — and  action  for  money  pay- 
able to  a  receiver  is  barred  like  any  other  case.     The  sta- 
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tute  does  not  except  it.  Latdhy  v.  Smith,  32  W.  Va.  387 
(9S.  E.  209).  But  it  is  claimed  there  was  a  lien  on  the 
land,  and  it  was  discbarg'ed  by  the  alleg^ed  mistake,  and 
should  be  restored.  A  mortgage  or  other  lien  thus  dis- 
charged will  be  restored  in  equity  where  no  third  party's 
right  intervenes.  IJoaes,  Mortg,  §  %6.  But  Mrs.  Sey- 
mour knew  of  this  mistake  as  early  as  1872.  It  was 
shown  by  record  from  1856,  open  to  every  one.  One  with 
means  ot  knowledge  cannot  plead  ignorance  of  mistake  or 
fraud  to  excuse  laches.  /«  re  Broderick's  Wt'U,  21  Wall. 
519,  22  L.  Ed.  599,  cited;  Lafferty  v.  Lifferty,  42  W.  Va. 
792  (26  S.  E.  262).  The  bill  asks  no  such  specific  relief  as 
the  assertion  of  a  lien  on  land,  but  there  is  a  prayer  for 
general  relief;  and  if  the  mistake  were  established,  and  re- 
lief not  lost  by  time,  such  relief  might  be  had  under  it,  the 
facts  stated  warranting  it.  First,  under  this  Head,  we 
must  see  whether  the  mistake  exists.  To  show  a  mistake 
iu  a  settlement  or  instrument,  evidence  must  be  clear,  con- 
vincing, beyond  reasonable  controversy.  Rohhison  v. 
Braiden.  44  W.  Va.  183,  (28  S.  E.  798). '  The  burden  is 
on  him  charging  mistake,  not  on  the  other  party  to  dis- 
prove. The  particular  facts  must  be  clearly  shown  (Cal- 
-j-'eils.  CapertotCs  Adui'r.  27  W.  Y^.yn-JarreU'i.  JarreH, 
Id.  743;  15  Am.  &  Kng.  Enc.  Law,  65) ;  especially  where 
the  mistake  is  in  solemn  judicial  proceedings,  and  espec- 
ially, also,  where  a  long  time  elapsed  after  the  mistake  till 
its  investigation,  as  here  (  Wcidebusch  v.  Hartensicin,  12  W. 
Va.  760).  Time  obscures  the  memory,  though  witnesses 
of  the  transaction  yet  live.  In  a  repoit  of  a  commissioner 
returned  in  1872,  this  mistake  is  stated.  It  was  not  in- 
cluded in  the  matters  referred  to  him.  The  evidence  on 
which  he  made  the  suggestion  does  not  appear.  Under  an 
order,  24th  May,  1879,  a  commissioner  was  directed  to  re- 
port on  specific  matters,  not  including  this,  even  under  a 
general  requirement  to  report  matters  pertinent.  Nothing 
was  done  under  this  till  23d  July,  1885,  and  at  that  date 
depositions  were  taken,  including  that  of  Special  Commis- 
sioner White.  He,  of  all  others,  would  know  most  of  it, 
having  made  the  sale.  He  forms  an  opinion  (quite  plaus- 
ible) that  the  mistake  was  made  in  taking  notes  for  too  little, 
bv  one  thousand  dollars,  but  he  forms  or  deduces  it   from 
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some  old  papers.  He  does  not  state  it  as  fact  from  recollec- 
tion, and'declines  to  do  so.  He  said:  "The  transactions 
were  many  years  ag'O,  and  the  war  interveninff,  and  many 
events  in  my  life  happened.  Of  course,  I  have  no  recollec- 
tion of  the  facts  themselves."  But  he  was,  in  opinion,  sat- 
isfied of  it  from  the  papers,  argumentatively.  He  in  sev- 
eral places  pleads  his  inability  to  remember  things  con- 
cerning tne  money  matters  in  the  case,  though  he  had 
charge  of  those  matters.  When  asked  the  important  ques- 
tion whether  he  could  state  from  recollection  the  price  at 
which  Alkire  purchased,  he  answered:  "I  cannot  state 
any  more  than  the  papers  show.  I  believe  the  mistake  oc- 
curred in  the  manner  I've  tstated, — not  bearing  in  my 
memory  the  actual  amount  the  tract  sold  for.  I  can't  state 
that  Mr.  McDonald,  in  writing  the  reports  (of  sale),  didn't 
make  a  mistake  in  writing  the  price;  and  thev  were  signed 
in  a  hurry,  and  afterwards  taken  for  granted  to  be  cor- 
rect .  Such  a  thing  might  have  been."  Three  notes  were 
found  bv  witness  in  Alkire's  possession  years  after  the 
sale, — three  only;  but  the  War  raged  with  fierceness  in 
Hampshire,  and  Alkire  swears  that  hia  papers  were  lost. 
He  says  no  such  mistake  was  made,  and  he  had  paid  every 
cent  due  from  him.  A  witness  (Armstrong)  who  had  some 
connection  with  paying  money  to  the  commissioners  for 
Alkire  is  dead.  The  evidence  of  Commissioner  White  is 
the  strongest  showing  in  the  case,  and  he  is  careful  to  say 
it  is  mere  opinion, ^inference  from  what  papers  he  had, 
not  actual  rtcollection.  Some  of  his  papers  were  lost. 
Twcntv-nine  years  from  the  mistake  to  the  taking  of  this 
testimony,  and  the  Civil  War  and  its  sorrows  and  distrac- 
tions intervening,  can  a  court,  after  so  long  a  time,  on  such 
vague,  inconclusive,  contradictory  testimony,  puton  Alkire 
this  burden?  Can  we  take  the  step  safely?  Very  strange 
this  mistake  was  not  discovered  for  so  many  years, ^for 
ten  or  fifteen  years.  Those  depositions  are,  however,  not 
competent  evidente.  They  were  taken,  more  than  two 
years  before  the  supplemeutal  bill  was  filed,  before  a  com- 
missioner executing  an  order  of  reference  about  other 
matters,  which  did  not  touch  this  subject,  either  specific- 
ally or  under  a  general  clause.  They  were  objected  to. 
In  addition,  the  record  is  not  sure  evidence.     The  strong- 
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est  item  shown  by  it  is  that  the  cash  is  just  five  per  cent. 
of  six  thousand,  seven  hundred  and  fifty-five  dollars,  as 
required  by  the  decree  of  sale;  and  yet  this  is  not  infallible, 
as  a  wroD^  figure,  among  other  sales  and  calculations, 
might  have  got  into  the  head  ot  the  commissioner.  The 
report  states  the  price  at  six  thousand,  seven  hundred  and 
fiftv-five  dollars,  but  the  notes  and  cash  give  a  different 
version.  Which  version  shall  we  lake?  But  say  that  the 
mistake  was  made.  Then  time  and  laches  forbid  relief. 
The  mistake  was  in  1856,  and  it  was  decreed  upon  in  1898, 
Some  twenty-three  years  passed  before  that  rule,  if  it 
could  be  considered  as  an  effort  to  correct  the  mistake,- — 
thirty-one  years  till  this  bill  was  filed.  A  part  of  this 
time  Mrs.  Seymour  was  an  infant.  When  she  became  of 
age,  she  does  not  say  or  show.  If  she  wants  the  benefit 
of  infancy,  she  must  show  its  term.  She  became  of  age 
prior  to  1874.  She  knew  of  the  mistake  in  1872,  at  latest. 
She  allowed  thirteen  years  after  that,  at  least,  to  pass  be- 
fore she  filed  her  bill.  Even  where  infancy  is  used  to  ex- 
case  laches,  lapse  of  time  subjects  the  evidence  to  doubt, 
and  necessitates  strict  proof  and  caution.  12  Am.  &  Eng- 
Enc.  Law,  552.  The  I<iches  is  great  and  inexcusable,  and 
forbids  relief.  Even  in  case  of  fraud,  diligence  must  be 
nsed  to  repair  it.  So  in  case  of  mistake.  Williams  v. 
Maxwell,  45  W.  Va.  297  (31  S.  E.  909) ;  Trader  v.  Jarvh  ZA 
W.  Va.  100.  "Where  a  part)-  desires  to  rescind  on  the 
ground  of  mistake  or  fraud,  he  must,  upon  discovery  of 
the  facts,  at  once  announce  his  purpose,  and  adhere  to  it." 
O'rymes  v.  Sanders,  93  U.  S.  55,  23  L.  Ed.  798;  Whiltaker 
f.  Improvement  Co..  34  W.  Va.  217,  (12  S.  E.  507).  And 
here  there  is  another  doctrine  forbidding  relief:  If  you 
take  the  rule  into  consideration,  not  a  thing  was  done  un- 
der it  for  twenty  years.  The  bill  was  filed  in  1887,  and 
nothing  done  till  1898,  The  commissioners'  report  lay 
from  1872,  unacted  on,  till  1898.  "In  a  court  of  eqiuty.  it 
is  not  only  required  that  claims  should  be  brought  for- 
n'ard  in  a  reasonable  time,  but  that  they  shall  be  pros- 
ecuted with  reasonable  diligence."  Judge  Moncure  in 
Cra-j//ord'sEx'r\.  Patterson.  11  Grat.  374.  But  in  addition 
to  such  laches,  there  is  the  presumption  of  payment  after 
lapse  of  twenty  years.     The  one  thousand   dollars  would 
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be  due  ID  thirds  in  1857,  1858,  1859,— from  twenty-eight  to 
thirty  years  before  the  bill  filed.  "The  presumption  of 
payment  from  lapse  of  time  is  a  presumption  of  law,  and 
is  conclusive  unless  rebutted  by  distinct  proof."  1  Jones, 
Mortg-.  §  915;  Camden  v.  Alkire,  24  W.  Va.  674;  Edwardi 
V.  Chilton,  4  W.  Va.  352. 

It  may  be  that  real  justice  is  not  done  in  this  case,  but 
the  great  length  of  time  and  laches  and  staleness  of  de- 
maad  deny  relief.  Time  must  give  rest,  repose,  and  final- 
ity to  the  liabilities  and  cares  of  man.  The  effort  is  to  put 
on  an  old  man,  more  than  three  score  and  ten,  ready  for 
the  grave,  a  large  debt,  with  its  accumulation  of  interest, 
after  a  period  that  has  carried  off  more  than  a  generation, 
for  an  alleged  mistake  more  than  forty  years  old.  The 
Code  {in  chapter  104,  sections  4,  17)  will  not  tolerate  an 
action,  even  in  case  of  infancy  and  coverture,  longer  than 
twenty  years,  in  any  event,  from  accrual  of  cause  of  action; 
showing  the  policy  of  having  an  end  of  things  at  some 
time.  Decree  reversed,  and  amended  and  supplemental 
bill  dismissed 

Rez'crsed. 


CHARLESTON. 

a  waj  Camuen  v.  Dewing  et  al. 

■%-^  Subaiitted  September  8,  1899— Decided  Dec.  9,  1899. 

U  ^'  "■    Competition— Cbn(r«c(—Cunj)id«-o (('(»». 

taS    8M  Withholding    com  pel  it  ion,    when    nut    contrary     to    public 

1*7    3101  piilicj-,   IB  a   siiflieient   binding  consideration   for   a   contract. 

\  iTSiB'  (P-  313)- 

M7     si3  ^'     Equitt— i^R(^  Performanc:. 

\m     KM  Two  men,  who  ore  engaged  in  buying  lands  in  the  same  aec- 
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tiou  of  th«  count  ry,  to  avnlct  competition,  and  secure  the  lands 
at  iL  reduced  price,  agree  that  one  itfaall  buy  for  both,  and  that 
the  lands  bo  purchased  shall  be  divicieil  between  them  accord- 
infr  to  certain  well-known  surveys.  One  retires  from  the  bus- 
ineps.  and  the  other  Roes  on  and  buys  the  lands  according 
to  the  agreement,  but  takes  the  deeds  in  his  own  name.  Ho 
afterwards  transfers  them  to  a  third  party,  who  promises 
to  dischars^  the  agreement  to  divide,  but  afterwards  refuses 
to  do  KO.     Kquity  will  enforce  specific  performance,     (p.  313). 

3.    Decrek— Evidence— Preponderance. 

If  the  evidence  is  conflicting  and  contradictory  to  such  an 
extent  that  reasonable  men  may  differ  as  to  the  true  pre- 
.  ponderance  thereof,  this  court  will  not  reverse  the  finding  o( 
the  circuit  court.  To  secure  such  reversal,  the  evidence,  when 
sifted,  must  plainly  preponderate  against  the  decree,    (p.  315). 

Appeal  from  Circuit  Court,  Berkeley  County. 

Action  by  Johnson  N.  Camden  against  William  S.  Dew- 
ing and  others.  Judgment  for  plaintiff.  Defendants  ap- 
peal. 

A^rmcd. 

W.  T.  Ice  and  E.  D.  Talbott,  for  appellants. 

MoLLOHAN  &  McClintic,  W,  G.  Mathews  and  Frank 
Woods,  for  appellees.  .    . 

Dent,  PHEesiDENr: 

In  June,  1890,  Johnson  N.  Oamden  filed  a  bill  in  chan- 
cery in  the  circuit  court  of  Greenbrier  County  against  Wil- 
liam S.  Dewing,  James  H.  Dewing,  and  Charles  A.  Dewing, 
partners  doing  business  in  the  firm  name  of  Dewing  & 
Sons,  for  the  purpose  of  compelling  them  to  execute  to  him 
a  deed  for  about  fifteen  thousand  acres  of  land  situated  in 
Greenbrier,  Nicholas,  and  Webster  counties.  The  case  is 
as  follows,  to  wit:  In  the  year  1885  A.  H.  Winchester  was 
acting  as  agent  of  Dewing  &  Sons  in  purchasing  wild  lands 
in  this  State.  While  so  engaged  he  formed  a  partnership 
with  Elihu  Hutton  for  the  purpose  of  purchasing  lands  on 
the  waters  of  Gauley  river.  This  firm  carried  on  opera- 
tions, beginning  with  the  summer  of  1885,  continuously 
for  several  years.  In  its  operations  it  learned  that  the 
plaintiff  held  options  from  many  of  the  land  owners,  and 
that  be,  too,  was  buying  the  lands  that  they  were  after. 
They  thereupon  approached  the  plaintiff,  and  proposed  to 
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do  awav  with  opposition,  b3'  letting  one  party  do  all  Ibe 
buying  of  the  lands,  and  they  would  be  able  to  secure  them 
at  a  lower  figure  than  otherwise.  The  plaintiff  informed 
them  that  he  was  anxious  to  complete  his  purcb.tsesof 
what  were  known  as  the  "Caperton  Lands,"as  he  already 
held  part  of  them,  and  agreed  that,  if  they  would  purchase 
such  lands  for  him.  he  would  surrender  all  options  outside 
thereof,  and  permit  them  to  be  the  only  buyers  in  the  field. 
This  they  agreed  to  do.  He  carried  out  his  part  of  the 
contract  by  surrendering  his  options  and  withdrawing 
as  a  purchaser.  Thev  went  ahead  in  accordance  with 
this  understanding,  and  secured  the  title  (o  about  fifty 
thousand  acres  of  land.  BernardJ.  Butcher  waaalso  taken 
into  the  partnership,  but  afterwards  parted  with  his  in- 
terest to  his  co-partners.  The  funds  used  in  paying  for 
this  land  were  derived  directly  or  indirectly  through  the 
purchases  of  other  land  from  Dewing  &  Sons.  After  the 
purchases  had  all  been  effected,  Winchester  induced  Dew- 
ing &  Sons  to  purchase  the  same  at  the  rate  of  two  dollars 
per  acre;  they  assuming  hisshare  and  obligations  and  buy- 
ing out  Hutton.  All  the  lands  were  then  deeded  to  Dew- 
ing &  Sons,  The  arrangement  between  Camden  and  Win- 
chester was  reduced  to  writing,  in  the  shape  of  a  letter 
directed  to  Bernard  L.  Butcher,  and  signed  by  said  Win- 
chester, on  thtf  3d  day  of  July,  1887.  Winchester,  Hutton, 
and  Butcher,  all  of  whom  are  made  parties  to  this  suit, 
fully  admit  the  truth -of  this  arrangement.  Dewing  &  Sons 
deny  thev  knew  anything  of  it,  and  claim  they  were  whoUy 
taken  by  surprise  when  the  plaintiff  demanded  a  deed 
from  them  for  these  Caperton  lands  and  they  refused  to 
be  bound  by  the  arrangement  so  made.  Winchester, 
Butcher,  and  Hutton,  in  their  depositions,  claim  that 
Dewing  &  Sons,  through  their  representative,  William  S, 
Dewing,  were  fully  informed  of  the  arrangement,  and  ac- 
ceded thereto,  but  insisted  that,  as  he  paid  for  the  lands 
the  title  thereto  should  be  vested  in  him,  and  he  be  per- 
mitted to  settle  with  plaintiff  and  hold  the  title  for  him. 
The  Dewingsdeny  this  in  their  testimony.  This  presents 
but  two  propositionM  for  the  consideration  ot  this  Court: 
(1)  Is  this  such  a  contract  as  a  court  of  equity  will  en- 
force?    (2)   Is  the  proof  sufficient  to  sustain  the^  decree? 
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1.  As  to  the  first  proposition,  there  can  be  no  doubt.  If 
the  title  to  the  property  still  remained  in  Winchester  and 
Button,  equitv  would  promptly  enforce  specific  pertorm- 
ance.  They  do  not  deny  it,  but  admit  it.  It  ia  true,  no 
money  has  been  paid  as  }'et,  by  the  plaintiff.  But  this  was 
not  the  consideration  for  the  agfreement.  The  considera- 
tion was  the  withdrawal  from  competitive  purchasing-,  by 
which  they  were  enabled  to  purchase  all  the  lands  cheaper 
than  thev  might  have  otherwise  done.  This  was  in  good 
faith  fully  carried  out  by  toe  plaintiff.  Withholding  com- 
petition, when  not  opposed  to  public  policy,  is  a  sufficiently 
binding  consideration.  6  Am.  &  Eng.  Enc.  Law  {2d  ed.) 
746.  It  is  a  supreme  duty  of  a  court  of  equity  and  con- 
science to  prevent  fraud.  Browne,  St.  Frauds,  p.  557, 
and  /d.  p.  571,  §44S«.  "The  fraud,"  says  Judge  Wells 
in  (r/ass  v.  Hnlbeit,  102  Mass.  24.  "most  commonly  treat- 
ed as  taking  an  agreement  out  of  the  statute  of  frauds, 
is  that  which  consists  in  setting  up  the  titatute  against  its 
performance  after  the  other  party  has  been  induced  to 
make  expenditures  or  a  change  oF  situation  in  regard  to 
the  subject-matter  of  the  agreement,  *  *  *  so  that 
the  refusal  to  complete  the  execution  of  the  agreement  is 
not  merely  a  denial  of  rights  which  it  was  intended  to 
confer,  but  the  infliction  of  an  unjust  and  unconscien- 
tious injury  and  loss.  In  such  case  the  party  is  held  by 
force  of  his  acts  *  *  •  to  be  estopped  from  setting  up 
the  statute  of  frauds."  The  plaintiff  in  this  case,  by  force 
of  his  agreement  with  Winchester,  changed  his  situation 
with  regard  to  the  subject-matter  thereof  so  that  the  re- 
fusal to  enforce  such  agreement  is  the  tnHiction  of  an  un- 
just and  unconscionable  injury  and  loss  upon  him,  in  addi- 
tion to  the  denial  of  rights  which  it  was  intended  to  confer. 
If  the  agreement  had  not  been  entered  into,  not  only  could 
plaintiff  have  purchased  the  Caperton  lands,  but  he  couid 
also  have  purchased  the  Dewing  lands,  or  forced  Winches- 
ter to  pay  a  much  higher  price  therefor.  Winchester, 
Button,  and  Butcher  received  the  full  benefit  of  the  agree- 
ment with  plaintiff;  and,  if  it  had  not  been  reduced  to  writ- 
ing by  Winchester,  it  couid  have  been  enforced  against 
them,  notwithstanding  the  statute  of  frauds.  They,  how- 
ever, neither  deny  it,  nor  in  any  manner  resist  it,  for  they 
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have  parted  with  all  interest  therein  to  Dewing  &  Sons. 
Hutton.  holding  the  legal  title  to  these  lands,  was  un- 
doubtedly trustee  for  plaintiff;  and  his  conveyance  to 
Dewing  &  Sons  was  a  breach  of  trust,  unless  they  suc- 
ceeded to  the  trusteeship,  as  the  trustee  would  have  the 
right  to  withhold  the  title  until  the  purchase  money  was 
paid,  of  which  the  purchaser  is  the  trustee.  11  Am,  & 
Eng.  Enc.  Law.  (2d  Ed.)  181. 

2,  Is  the  proof  sufficient  to  sustain  the  decree?  Are 
Dewing  &  Sons  innocent  purchasers  for  value,  or  did  they 
assume  the  trust  undertaken  by  Winchester,  or  buy  the 
lands  with  notice  of  the  existence  of  such  trust?  Notice, 
to  be  sufficient,  is  such  facts  and  circumstances  as  will  put 
a  person  on  inquiry.  Cain  v.  Cox,  23  W.  Va.  609.  This 
is  not  a  question  of  notice,  but  whether  Dewing  &  Sons 
took  the  land  subject  to  the  trust  that  existed  against  them 
in  the  hands  of  their  grantor.  Winchester  was  the  gen- 
eral agent  for  Dewing  &  Sons,  and  he,  in  conjunction  with 
Hutton  and  Butcher,  in  accordance  with  their  agreemnet 
with  plaintiff,  purchased  the  Gauley  lands, — not,  apparent- 
ly, in  the  beginning,  for  Dewing  &  Sons;  but,  being  author- 
ized by  Hutton  to  sell  the  land  for  not  less  than  two  dollars 
per  acre,  he  made  anarrangement  with  bis  principals  by 
which  they  ostensibly  became  the  purchasers  at  the  agreed 
price,  but  actually  they  were  to  have  all  the  benefits  to  ac- 
crue to  him  from  such  purchase,  in  the  full  enjoyment  of 
the  profits  which  otherwise  would  be  his  alone.  This  at 
least  was  an  after  ratification  of  all  his  acts  and  conduct  in 
relation  to  such  purchases.  They  could  not  possibly  take 
the  benefits  of  his  purchases,  and  not  assume  the  liabilities 
thereof.  Though  he  might  not  have  been  their  agent  in 
the  beginning,  he  became  so  when  they  accepted  the 
profits  of  his  labor,  which  agency  must  extend  back,  and 
include  the  inception  of  such  labor;  for  they  pay  him  only 
for  his  time  and  expenses,  and  keep  his  earnings.  Ac- 
cepting the  benefit,  they  must  assume  the  liabilities;  other- 
wise, they  take  from  him  the  power  to  meet  such  liabili- 
ties, without  recompense,  and  leave  those  to  whom  he  is 
under  obligation  to  bear  the  loss.  If  Winchester  intended 
such  a  result,  he  would  be  guilty  of  fraud;  and  if  they  re- 
tained the  fruits  of  such  fraud  after  notice  thereof,   they 
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would  be  pari  delicto  with  bim,  and  subject  to  the  same 
legal  responsibilities.  Winchester  says  he  is  not  guilty  of 
fraud,  for  the  reason  that  when  be  permitted  all  the  lands 
to  be  deeded  to  Dewing  &  Sons  he  had  a  perfect  under- 
standing with  tbem,  through  William  S.  Dewing,  that  they 
were  to  assume  all  bis  legal  obligations  to  the  plaintiff. 
Butcher  and  Kutton  corroborate  him.  William  S,  Dewing, 
enjoying  the  full  benefits  of  the  agreement  witu  plaintiff, 
except  Hutton's  share  thereof,  and  with  Winchester's 
profits  in  posse<4sion,  denies  there  was  such  an  under- 
standing at  the  time,  and  before  he  took  the  title  to  the 
lands.  Here  the  oral  proof  is  conflicting,  with  the  pre- 
ponderance, in  number  of  witnesses,  at  least,  with  plaintiff, 
and  the  circumstances  strongly  corroborative  thereof.  It 
is  true  that  plaintiff  has  never  paid  any  of  the  purchase 
money  on  the  lands.  Neither  were  the  deeds  ever  exe- 
cuted and  tendered  to  bim,  nor  a  proper  demand  made  for 
such  purchase  money.  The  evidence  is  very  conflicting. 
The  witnesses  swear  positively,  and  contradict  each  other 
directly.  Either  on  one  side  or  the  other,  the  witnesses 
are  guilty  of  false  swearing.  Which  side  it  is,  it  is  not 
for  this  Court  to  determine.  The  circuit  court  has  found 
for  the  plaintiff.  Its  finding  cannot  be  disturbed  unless  it 
has  decided  against  the  plain  preponderance  of  the  evi- 
dence. This  has  been  held  so  often  by  this  Court  that  it 
seems  almost  useless  to  repeat  it.  The  decree  may  be 
wrong,  but  we  cannot  say  so.  If  we  would  disturb  it,  it 
would  be  only  a  matter  of  opinion,  about  which  all  reasona- 
ble men  might  differ.  We  cannot  run  the  risk  of  doing  a 
greater  wrong,  to  prevent  a  wrong  that  we  cannot  say  ex- 
ists. If  the  Dewings  have  set  up  a  false  plea  of  being  in- 
nocent purchaser,  to  defeat  the  contract  between  plaintiff 
and  Winchester,  that  they  may  enjoy  the  fruits  thereof 
without  compensation,  the  statute  of  frauds  furnishes  tbem  - 
no  .protection  whatever.  Having  obtained  the  title  through 
assurances  that  they  would  convey  it  to  plaintiff,  to  allow 
tbem  to  hold  it  would  be  to  permit  them  to  take  advant- 
age of  fraudulent  conduct,  against  which  equity  always 
furnishes  relief.  Ciirrence  w .  Ward,  43  W.  Va.  367,  (27 "s. 
E.  329);/'o//5  v.  ^/dcA.  (decided  at  this  term)  (27S.  E.  329). 
The  law  being  against  them  on  the  facts  as  determined  by 


i  by  Google 


316  Neal  v.  Ohio  River  E.  Co.  [47 

the  circuit  court  from  the  evidence,  the  decree  must  be 
affirmed. 

Aprmed. 


CHARLESTON. 

Neal  el  nx.  r.  Ohio  Eivek  R.  Co. 
Submitted  Sept.  12,  IS*)")— Decided  Oec.  9,  1899. 
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Error  to  Circuit  Court,  Wood  County. 

Action  by  Paul  and  Sarah  M.  Neal  against  the  Ohio  River 
Railroad  Company.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error. 

Reversed. 

Moats  &  Petehkin,  for  plaintiff  in  error. 

H.  P.  Camden,  for  defendants  in  error. 

Brannon,  Judge: 

This  is  an  action  by  Neal  and  wife  against  the  Ohio 
River  Railroad  Company,  in  Wood  County  circuit  court,  re- 
sulting in  a  judgment  for  plaintiffs  for  two  hundred  and 
fifty  dollars  upon  demurrer  by  defendant  to  the  evidence. 

1.  It  is  claimed  that  there  is  a  variance  between  the  title 
as  pleaded  in  the  declaration  and  that  shown  in  evidence. 
The  declaration  alleges  the  plaintiffs  as  seised  and  pos- 
sessed of  a  tract  of  land,  whereas  a  life  estate  is  sho^yn. 
That  allegation  is  sufficient  to  admit  evidence  against  a 
wrongdoer  for  tort  for  damage  to  any  estate.^years,  life, 
or  fee.  Clay  v.  City  of  Si.  Albans,  43  W.  Va.'539,  (27  S. 
E.  368) .  It  would  cover  injury  merely  to  the  possession, 
or  permanent  to  the  fee.  The  deed  tor  the  life  estate  is 
dated  after  the  building  of  the  fill  alleged  as  the  cause  of 
damage.  That  makes  no  difference,  because  plaintiffs 
were  in  actual  possession  when  it  was  made,  presumably 
under  some  kind  of  title,  as  possession  is  prima  facie  evi- 
dence of  some  title;  but,  further,  that  deed  had  been  made 
when  the  damage  happened,  and  action  accrued  from  the 
actual  damage,  not  from  the  making  of  the  fill.  Henry  v. 
Railroad  Co.,  40  W.  Va.  234,  (21  H.  E.  863).  No  need  to 
allege  the  lite  estate.  An  alleged  ground  of  variance  is 
that  the  declaration  says  that  plaintiffs  were  seised  of  a 
tract  of  one  hundred  and  forty  acres  of  land,  which  by 
right  they  ought  to  have  enjoyed  free  from  overflow  of 
the  waters  of  a  "natural  run,  stream,  or  creek,"  and  that 
the  company  "made  a  fill  across  a  channel  or  ravine,  and 
the  natural  drain,  run,  or  stream  therein,  through  which 
channel  or  ravine  there  flowed  a  natural  ruiining  stream  of 
water,  which  stream  of  water  and  the  channel  aforesaid  is 
the  outlet  for  a  pond  on  plaintiffs'  land,  and   which  stream 
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or  drain  arose  easterly  from  said  pond,  and  flowed  through 
plaintifE's  land,  across  or  through  the  right  of  wayofde- 
fendant  company,  and  emptied  itself  io  the  Ohio  river. 
And  detendant  so  negligently  made  and  constructed  mid 
fill  that  the  waters  which  flowed  down  said  natural  water 
course  could  not  escape  and  discharge  themselves  from 
the  land  of  plaintiffs."  It  further  alleged  that  the  com- 
pany failed  to  make  an  opening  or  outlet  through  the  £11, 
by  which  alone  the  waters  in  said  water  course  could  dis- 
charge themselves,  and  thus  caused  the  waters  flowing 
down  the  water  course  to  he  diverted  from  their  channel; 
and  the  waters  were  accumulated  and  spread  over  the  land, 
and  there  remained  for  months,  dammed  up.  injuring 
crops,  pasture,  shade  trees,  depositing  sand,  gravel,  and 
debris,  and  causing  a  lake  or  pond  of  filthy  water,  from 
which  arose  sickening  stench  and  foul  vapors,  rendering 
the  plaintiffs  and  their  family  uncomfortable,  and  endan- 
gering  their  health.  If  it  is  intended  by  counsel  to  base 
this  variance  between  allegata  and  probata  on  the  theory 
that,  while  the  evidence  might  show  the  outlet  from  the 
pond  to  the  river  across  the  railroad  to  be  a  water  course, 
that  section  east  of  the  pond  is  not  so  shown,  I  think  it  un- 
tenable; for  if  only  the  outlet  from  pond  to  river  be  a 
water  course,  in  law,  that  would  avoid  ^-ariance.  though 
the  drains  into  the  pond  could  not  be  so  considered. 

2.  But  I  suppose  the  claim  of  variance  is  based  chiefly 
on  the  theory  that  the  declaration  bases  recovery  on  the 
obstruction  of  a  water  course,  which  would  be  ground  of 
action,  whereas  the  evidence  shows  no  water  course,  but 
onlv  surface  water,  the  obstruction  of  which  would  not  be 
actionable,  though  doing  damage  to  the  plaintiffs.  This 
concerns  the  merits  of  the  case.  The  subject  of  liability 
on  account  of  obstruction  of  surface  waters  has  been  dis- 
cussed in  Jordan  v.  Ci/y  of  Benv.-ood  42  W.  Va.  312.  (26  S. 
E.  266),  36  L.  R.  A.  519;  Teager  v.  Cily  of  Bluejidd,  40  W. 
Va.  259,  (21  S.  E.  752);  and  C/ay  v.  City  of  Si.  Albans,  43 
W.  Va.  539,  (27  S.  E.  368) .  In  the  first  case  it  is  said  that 
the  same  rule  of  Jiability  as  to  surface  water  applies  to  rail- 
roads as  to  individuals.  So,  24  Am.  &  Eng.  Enc.  Law,  950. 
The  common-law  rule  as  to  surface  water,  not  the  civil-law 
rule,  prevails  with  us.     By  it,  a  railroad   company  is  not 
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liable  for  obstructing  what  is  merely  surface  water,  though 
so  doing  injures  another.  Authorities  just  cited.  Many 
decisions  hold  otherwise,  but  tbey  are  in  states  where  the 
civil-law  rule  prevails.  Therefore  we  must  see  whether 
the  water  obstructed  in  this  case  was  only  surface  water 
or  a  water  course.  On  this  land,  in  a  basin  or  depression, 
there  had  been  always  a  pond,  covering  half  an  acre  in  nat- 
ural state,  used  for  watering  stock,  fed  by  water  from  rain 
and  snow  gathered  over  a  considerable  area,  conducted 
from  hills  back  of  it  by  several  ravines, — so  to  cal)  them. 
This  pond  always  had  water  in  it.  It  had  an  outlet  to  the 
Ohio  river  by  means  of  a  channel  cut  by  the  water,  through 
which,  when  too  full,  it  discharged  itself,  twenty  or  twenty- 
five  feet  wide,  where  it  ran  under  a  trestle  of  the  railroad 
before  the  fill  was  made  where  the  trestle  had  stood.  The 
channel  was  not  deep  under  the  trestle,  having  a  wide 
space  to  spread  out;  but  thirty  yards  from  the  trestle  it 
narrowed,  and  the  ravine  or  channel  was  very  deep.  This 
stream  had  been  running  under  the  trestle  ten  years,  and 
had  always  been  there.  Great  quantities  of  water  came 
down  from  the  hills  through  this  pond;  sometimes,  in 
heavy  rains,  bringing  down  great  atones  and  other  debris. 
Before  the  fill  was  made,  this  water  freely  flowed  into  the 
river.  The  water  in  this  pond  covered,  in  natural  state. 
half  an  acre,  for  the  depth  of  three  feet;  and  any  rise 
would  go  off  by  the  said  outlet  to  the  river.  It  was  never 
dry.  and,  when  rains  or  snow  came,  it  received  and  dis- 
charged much  water.  I  do  not  regard  the  four  ravines  or 
drains  going  into  the  pond  as  water  courses.  But  how  as 
to  the  pond  and  its  outlet?  "A  water  course  consists  of 
bed,  banks,  and  water.  Yet  the  water  need  not  flow  con- 
tinually, and  there  are  manj'  water  courses  which  are 
sometimes  dry.  There  is,  however,  a  distinction  in  law 
between  a  regular,  flowing  stream,  which  at  certain  sea- 
sons is  dried  up.  and  those  occasional  bursts  of  water 
which  in  time  of  freshet,  or  melting  of  ice  or  snow,  descend 
from  the  hills  and  inundate  the  country.  To  maintain  the 
rig'bt  to  a  water  course  or  brooks,  it  must  appear  that  the 
water  usually  flows  in  a  certain  direction,  and  by  a  regular 
channel,  with  banks  and  sides.  It  need  not  flow  continu- 
ally, and  it  may  at  times  be  dry,  but  it  must  have  a  well- 
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defined  and  substantial  existence,"  Ang.  Water  Courses, 
St.  I  regard  the  outlet  from  this  pond  as  complving  with 
this  definition.  There  was  a  quantity  of  water  regularly 
passing,  considerable  except  in  droughts,  in  one.  and  only 
one,  direction;  not  squandering  and  wandering  over  the 
surface  as  surface  water  does,  but  in  a  defined  channel, 
over  a  bed,  between  banks, — through  a  channel  cut  by  the 
waters  long  ago.  Justice  Brewer  is  very  accurate  in  say- 
ing: '-For  a  water  course,  there  must  be  a  channel,  a  bed 
to  the  stream,  not  merely  low  land  or  depression  in  the 
prairie  over  which  water  flows.  It  matters  not  what  the 
width  or  depth  may  be,  a  'water  course'  implies  a  distinct 
channel;  a  wav  cutand  kept  open  by  running  water;  a  pas- 
sage whose  appearance,  different  from  that  of  the  ad- 
jacent land,  discloses  to  every  eve,  on  a  mere  casual  glance, 
the  bed  of  a  constant  or  frequent  stream,  not  a  mere  de- 
pression; and  such  flow  must  be  necessary  to  prevent  the 
flooding  of  a  considerable  tract  of  land."  GibhS'V.  Wil- 
liams, 37  Am.  Rep.  241.  I  do  not  see  why  this  stream  does 
not  fill  this  measure.  Here  was  the  pond,  a  material  ele- 
ment, made  up  by  various  incoming  drains.  Gould,  Wat- 
ers, §  263,  says  that  "mere  surface  water  may  be  said  to 
form  a  water  course  at  the  point  where  it  begins  to  have  a 
reasonably  well  defined  channel,  with  bed  and  banks  or 
sides,  though  the  stream  itself  be  very  small,  and  the  water 
may  not  flow  continuously,  and  surfr.ce  water  ceases  to  be 
such  after  entering  within  the  banks  of  a  water  course." 
See  24  Am.  &  Eng.  Enc,  Law,  904.  It  seems  to  me  that 
this  large  quantitv  of  water  collected  in  this  pond,  and  go- 
ing from  it  as  constantly  as  water  came  in  the  usual  course 
of  nature,  by  a  fixed  channel,  over  a  fixed  bed,  is  not  mere 
surface  water.  It  originated  in  rains.  So  do  all  streams. 
But  when  it  reached  this  pond  it  lost  the  character  of  sur- 
face water.  And  it  would  beem  to  be  a  harsh  rule  that 
would  allow  any  one  on  the  theory  of  its  being  only  surface 
water,  to  dam  it  up,  and  overflow  and  destroy  his  neighbor. 
This  water  does  not  answer  the  definition  of  "surface 
water;"  that  is,  "waters  of  a  casual  and  vagrant  character. 
which  ooze  through  the  soil,  or  squander  tlje:ii^clves  over 
the  surface,  following  no  definite  course.  T'.iough  cus- 
tomarily and  naturally   flowing  i.i  a  known 'lirection  and 
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course,  they  have  Devertbeless  no  banks  or  channels  in 
the  soil  and  include  waters  diffused  over  the  surface  of 
the  ground.  When  surface  waters  reach,  and  become  part 
of,  a  natural  water  course,  they  lose  their  character  as  sur- 
face water,  and  come  under  the  rules  governing  water 
courses."  24  Am.  &  Eng.  Knc.  Law.  8'J(>.  Water  coming- 
no  one  knows  whence,  flowing  no  one  knows  just  how,  un- 
derground or  on  the  surface,  but  nut  in  any  channel,  either 
from  rain  or  springs,  in  a  direction  no  one  can  say.  So, 
I  conclude  this  was  a  water  course.  But  suppose  this  were 
questionable.  The  company  filled  the  trestle,  and  put  in 
a  culvert  of  tile,  and  thus  recognized  and  treated  it  as  a 
water  course,  and  cannot  now  be  heard  to  say  that  it  is  not 
a  water  course,  and  be  exempt  from  liability  for  damming 
water  on  Neal's  land,  covering  ten  acres,  for  weeks  or 
months;  making  a  lake  deep  enough  for  a  steamboat,  and 
injuring  sod  and  crops,  and  "Hring"  crops  on  additional 
land;  injuring  twenty  acres  of  corn  anil  some  oats.  The 
pond  was  thus  made  thirteen  feet  deep.  The  company 
cannot  be  justified  in  so  doing,  if  in  fault. 

3.  Is  the  company  in  fault?  The  evidence  is  conflict- 
ing. Deciding  the  case  upon  a  demurrer  to  evidence,  we 
find  the  company  in  fault:  First:  Because  the  tile  con- 
stituting the  water  way  placed  by  it  was  inadequate  in 
size  to  carry  off  the  water  in  heavy  rains.  Neal  objected 
to  it  on  that  score  at  the  time,  and  warned  those  inserting 
it  that  he  would  hold  the  company  responsible  for  damage. 
Second.  Because  the  tile  was  broken  by  rock  and  large, 
bard,  dry  lumps  of  clay  thrown  from  dump  cars  upon  it  a 
height  of  twenty  feet,  so  that  it  soon  broke  in  and  stopped 
— entirely  closed— the  passage  of  water.  Neal  opposed 
the  company's  going  to  the  fill  over  the  broken  tiles,  but 
the  work  went  on.  It  is  suggested,  perhaps  as  variance, 
that  a  field  was  leased  to  a  tenant  for  cropping  in  corn. 
Still,  there  was  other  land  damaged  to  justify  recovery. 
And  that  field  was  leased,  the  rent  to  be  paid  in  a  share  of 
the  corn,  which  entitled  Neal  to  sue  for  damage  to  the  corn. 
There  was  no  evidence  given  of  damage,  beyond  that  to 
the  enjoyment  of  possession;  no  damage  to  the  freehold, 
as  distinguished  from  that  to  the  life  tenant. 

4.  It  is  argued  that  this  injury   came   from  the  act  of 
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God,  the  rain  being  extraordinary.  The  evidence  shows 
that  it  was  very  heavy,  but  not  extraordinary, —only  such 
as  had  before  fallen,  and  such  as  was  surely  to  be  expected 
at  times. 

Judgment  Reversed. 

ADDENDUM. 

The  evidence  of  Neal  clearly  shows  that  when  the  tiling 
was  being  put  in  he  was  present,  and  saw  the  tiling 
broken  by  the  large  lumps  of  hard  clay  and  a  large  rock 
thrown  from  the  dump  cars  upon  the  tiling,  and  that  be 
protested  against  its  Dcing  covered  up  in  that  condition, 
hut  the  company's  hands  did  cover  the  broken  tile  up,  and 
that,  the  first  rain  that  came,  the  tiling  failed  to  carry  off 
the  water,  but  it  worked  its  way  through  ultimately;  that 
the  next  heavy  rain,  the  slight  opening  that  had  slowly  and 
poorly  carried  off  the  water  became  entirely'  closed,  and 
the  tiling  carried  off  no  water,  which  resulted  in  the  great 
lake  of  water  spoken  of  in  the  foregoing  opinion,  standing 
there  many  days,  causing  the  damage  sued  for.  That  lake 
was  three  feet  higher  than  the  back  water  of  the  Ohio 
river  at  its  highest,  showing  that  that  backwater  did  not 
do  the  damage.  That  is  beyond  question.  Under  a  de- 
murrer to  evidence,  we  cannot  exclude  this  evidence  of 
Neal;  but  I  make  this  note,— that  the  undisputed  physical 
facts  say  that  Neal  tells  the  truth.  That  water  lay  there 
long  after  the  Ohio  fell.  Who  believes  that  it  would  have 
done  so,  had  the  passage  through  the  tile  been  open? 
That  it  was  not  open,  no  one  disputes.  When  did  it  close? 
Is  it  likely  that  the  mere  weight  of  earth  on  this  tiling 
broke  it  down  after  it  was  put  in?  It  is  not.  But  does  not 
the  fact,  which  is  beyond  dispute,  that  it  was  found  broken, 
and  would  not  carry  water,  conclusively  confirm  the  state- 
ment and  claim  of  Neal  that  it  was  in  a  damaged  condition 
when  put  in?  Under  these  known  physical  facts,  it  is  ut- 
terly unreasonable  to  say  that  Neal  falsifies.  This  condi- 
tion of  the  tile  alone  renders  the  company  liable,  even  if 
we  say  that  the  tile  was  of  sufficient  siie  to  carry  the  water 
away,  had  it  not  been  broken. 
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CHARLESTON. 

Bowlby  v.  De  Wix/f    ' 

Submitted  Sept.  12,  1899— Decided  Dec.  9,  1899. 

1.    Attachment— Zeijf —i^icn. 

All  attucliiiidit,  \s    a    licQ    on    personal    CKl^ate    from    levj  I 
thoiiffh  iio  bond  be  given  to  authorize  the  officer  to  take  pos- 
session, and  one  piirchaHmg  of  the  debtor  with  notice  of  the 
levy  takes  subject  to  it,     (p.  324). 

3.    A ppy.AMi— Joinder. 

Where  one  paHy  only  appeals,  anil  the  riphls  of  him  and 
an^ither  stand  on  ilistinet  anil  Hcparnlr  grounds,  and  are  not 
ei|unlly  nffeplcil  by  (he  de<Tfe  or  judftment,  Ihat  appeal  will 
not  brinfr  up  for  ndjiid ligation  the  riR-hts  of  the  other;  but 
uhpn  their  rifrhts  are  not  only  involved  in  the  same  question. 
but  equally  nffei-led  l>y  the  decree  or  judRTiicnt,  the  appeal  of 
one  will  eall  for  an  adjudication  of  the  riRhts  of  the  other  not 
appealinpr.  Hut  in  the  former  caKe,  if  the  pnrly  not  appeal- 
ing appears  in  the  ap|)e1iate  court  and  assigns  error,  he  unites 
in  the  appeal,  and  his  case  will  be  considered,     (p.  325), 

3.  PuRcHASBR— TO/c— J//ncAmc»i(. 

The  title  of  one  who  piirchasen  of  an  atlarhment  debtor 
property  levied  under  it  with  intent,  to  defeat  such  levy  is 
void  as  to  it.     (p.  327). 

4.  Purchaser— i, IS  pmrlpnit. 

Lin  Fendena  and  pendents  lite  purchasers  referred  to.     (pp. 


Appeal  from  Circuit  Court,  Ritchie  County. 
Bill  by  C.  H.  Bowlby  against  Ira  De   Witt  and  others. 
Decree  for  plaintiff,  and  De  Witt  alone  appeals. 


R.  S.  Blaib,  Jr.,  for  appellant. 
Robinson  &  Pikrpont,  for  appellee. 

Dbannon,  Judge; 

Bowlby  brought  a  suit  in  equity  in  the  circuit  court  of 
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Ritchie  County  against  I)e  Witt  to  ret-over  a  debtarising 
from  judgmentsa^ainst  Dc  WKtin  Pennsylvania,  and  sued 
out  an  attachment  against  the  estate  of  De  Witt  on  the 
ground  of  his  nonrcsidence  and  fraud,  which  was  levied  on 
the  eighth  interest  of  Do  Witt  in  certain  oil  leases  and  per- 
sonal property,  and  certain  other  personal  property  in 
which  he  owned  the  entirety-  The  property  levied  on  was 
conveyed  hy  Rowland  to  Dcwitt  by  deed  dated  June  8, 1898, 
and  was  levied  on  July  5.  18'J8,  and  reconveyed  by  De  Witt 
to  Rowland  August  3,  IS'JH,  Rnwiand  filed  his  petition  set- 
ting up  his  claim  to  the  property  as  t:xenipt  from  the  at* 
tachment.  The  c;isi;  ended  in  a  decree  for  Bowlby's  debt 
against  De  Witt,— he  having  answered, — and  directing  the 
sale  of  the  property  levied  upon,  and  De  Witt  alone  ap- 
pealed. 

It  is  assigned  as  error  that  equity  has  no  jurisdiction  of 
the  case,  as  there  is  adequate  remedy  at  law.  I  take  it 
that  it  is  unnecessary  to  do  more  than  say  that  equity  has 
jurisdiction  of  a  suit  upon  a  purely  legal  demand  against  a 
nonresident,  with  an  attncliment  levied  on  property. 
Code,  c.  106,  s.  1;  Mch'ina-v  v.  Squires^  32  W.  Va.  41,  (9S. 
E.  55). 

It  is  assigned  as  error  that  the  Sunlight  Oil,  Gas  and  Re- 
fining Company  is  not  a  party.  Why  should  it  be?  The 
bill  did  state,  as  showing  fraudulent  transfers  by  De  Witt 
to  defeat  the  plaintiff's  recovery  of  his  debt,  as  one  of  bin 
acts,  that  De  Witt  had  transferred  some  property  to  that 
company,  but  did  not  charge  fraud  on  the  company,  nor 
ask,  nor  did  the  plaintiff  get,  any  decree  against  that  prop- 
erty. That  property  was  not  levied  upon  under  the  at- 
tachment, nor  proceeded  against  in  the  bill,  nor  touched 
by  the  decree.  It  was  pretended  by  Rowland  that  he 
transferred  some  property  to  De  Witt,  as  agent  for  that 
company,  for  advances  of  money  on  work  Rowland  was  to 
do  for  it;  but,  if  this  was  the  truth,  it  was  not  so  stated  in 
the  deed,  and  Rowland  swears  positively  that  the  company 
had  been  repaid  and  its  right  ended,  and  DeWitt  distinctly 
swears  the  same;  and  he  conveyed  back  to  Rowland,  and 
thus  said  company  had  not  a  shadow  of  interest.  Its 
rights  would  be  void  for  want  uf  record,  if  it  had  any.  Po- 
hng-y.  Flanagan.  41  W.  Va.  I'Jl,  (23  S.  E.  685). 
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It  is  assigned  as  error  that  the  claim  to  the  property  set 
up  by  Rowland  was  disallowed.  Kowlaad  aid  not  unite  in 
the  appeal,  but  it  is  argued  that  the  appeal  of  De  Witt 
brings  the  whole  case  up.  We  are  referred  to  Walker's 
Ex'r  V.  Page,  21  Gratt.  636,  to  show  that  where  parties  ap- 
pealing stand  on  the  same  ground  as  those  not  appealing, 
and  their  rights  are  involved  in  the  same  question,  and 
equally  affected  by  the  same  decree  or  judgment,  the 
conrt  of  appeals  will  settle  the  rights  of  all.  But  the 
rights  of  De  Witt  and  Rowland  are  not  equally  and  likewise 
affected.  The  decree  is  personal  against  De  Witt, — not 
against  Rowland  at  all.  De  Witt  disclaims  title  in  the 
property  sold.  Rowland  alone  claims  it.  It  is  Rowland's 
property  that  is  held  liable.  His  title  only  is  affected,  and, 
if  dissatisfied,  he  should  defend  it  by  appeal.  If  the  de- 
cree were  reversed  as  to  Rowland,  Dc  Witt  would  not  get 
the  property  or  profit  by  it.  The  case  cited  shows  that 
where  the  rights  of  two  parties  are  separate,  and  not 
equally  affected  by  the  decree,  the  appeal  of  one  will  not 
bring  up  the  rights  of  the  other  for  adjudication.  So  does 
Shoe  Co.  V.  Naught,  41  W.  Va.  275,  (23  S.  E.  553).  If  Row- 
land were  appealing,  he  could  complain  that  the  debt  was 
wrongly  decreed  against  Dc  Witt,  because  interested  in 
that  question,  as  it  established  a  debt  affecting  his  prop- 
erty; but  De  Witt  loses  nothing  in  the  property,  because 
be  expressly  disclaims  interest  in  it,  Tatey.  Liggat,  2 
Leigh,  84,  was  a  suit  to  cancel  a  Iraudulent  deed  from  A, 
to  B.,  and  B,  appealed.  Though  the  decree  as  to  B.  was 
reversed,  yet  the  decree  against  A.  for  the  debt  could  not 
beonB.'a  appeal.  This  shows  the  separate  interests  in 
our  case.  As  the  decree  is  good  as  to  De  Witt,  we  could 
not  reverse  that  clause  of  it  denying,  validity  of  Rowland's 
claim, — he  not  appealing, — merely  on  De  Witt's  'request. 
But,  Rowland  having  appeared  in  this  court  and  assigned 
error,  I  think  that  we  must  consider  his  case,  as  if  he  had 
appealed,  because  tac  thus  unites  in  the  appeal,  and  because 
an  afBrmancc  would  bind  him,  as  a  finality,  and  therefore 
he  ought  to  be  heard.  Blowpipe  Co.  v.  Spencer,  46  W.  Va. 
590,  (33  S.  E.  342) .  Rowland  purchased  ot  De  Witt  some 
time  after  the  levy  of  the  attachment.  Code,  c.  106,  s.  9, 
gives  a  lien  from  levy.    Anybody  purchasing  of  the  debtor 
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after  levy  is  by  commoa  law  a  pendente  lite  purchaser,  aad 
takes  subject  to  the  lien  of  the  attachment,  whether  he  had 
notice  or  not.  "A  purchase  made  of  propetty  actually  in 
litigation,  pendente  lite,  though  for  valuable  consideration, 
and  without  actual  notice,  is  yet  subject  to  the  decision  of 
the  suit;  and  this  doctrine  is  based,  not  on  the  presump- 
tion of  notice,  but  on  reasons  of  public  policy,  which  make 
it  indispensable,  in  order  to  prevent  an  indefinite  multipli- 
cation of  suits,  and  give  etfect  to  the  determination  of 
courts."  Bart.  Ch.  Prac.  1087;  Wilfong  v.  Johnson,  41 
VV.  Va.  283,  (23  S.  E.  730);  Stout  ^.Mercantile  Co.,  ^\  W. 
Va.  340,  (23  S.  E.  571).  A  purchaser  takes  subject  to  the 
attachment.  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  215.  An 
attachment  at  common  law  is  notice  of  its  lien.  This  doc- 
trine of  notice  arising  from  the  mere  pendency  of  a  suit  to 
recover  specific  property,  real  or  personal,  is  still  the  law. 
The  act  requiring  record  of  lis  pendens  (Code  1891,  c.  139, 
s.  13)  applies  only  to  suits  to  charge  real  estate  with  debt, 
not  to  suits  to  recover  it.  Q  Connor  v .  O'Connor,  45  W. 
Va.  354,  (32  S.  E.  276).  It  applies  neither  to  suits  to  re- 
cover nor  suits  to  charge  personalty.  Osborn  v.  O'lasscock, 
39  W.  Va.  749,  (20  S.  E.  702).  But  it  is  claimed  that  by 
section  9,  chapter  lOli,  if  no  bond  be  given  under  section  6 
to  authorize  the  officer  to  take  possession  of  the  property 
levied  on,  and  the  property  is  sold  by  the  debtor  for  valua- 
ble consideration,  the  lien  of  the  attachment  ceases.  Un- 
doubtedly this  works  a  change  from  the  rule  of  the  com- 
mon law  as  to  pendente  lite  purchasers.  Under  it  the 
mere  suit  is  not  notice.  But  it  works  such  change  only  in 
favor  of  an  honest  purchaser, — one  without  notice  of  the 
attachment.  The  statute  docs  not  mention  notice,  but  it 
is  to  be  implied;  for  it  cannot  be  possible  that  as  the  stat- 
ute gives  a  lien,  though  no  bond  be  given,  it  intended  to 
nullify  that  lien  in  favor  of  one  having  full  notice  of  the 
creditor's  prior  right,  and  thus  overturn,  in  this  particu- 
lar instance  only,  the  law  which  in  other  cases  (such  as 
second  purchasers  or  mortgagees  taking  with  notice  of 
prior  conveyance  or  mortgage  or  judgment)  subordinates 
the  second  man  to  the  prior  purchase  or  lien.  It  does  not 
give  such  premium  to  fraud.  The  said  statute  requiring 
a  lis  pendens  of  suits  affecting  land  to  be  recorded  expressly 
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says  it  shall  Dot  be  necessary  as  to  purchasers  with  notice. 
That  applies  to  attachments.  One  purchasing  land  with 
notice  of  it  is  affected,  though  no  lis  pendens  is  recorded. 
Of  course  one  purchasing  chattels  with  notice  ot  an  attach- 
ment would  be  in  no  better  condition.  The  attachment 
levied  is  a  lien  without  bond.  That  is  only  necessary  if 
desired  to  take  the  actual  possession  by  the  ofBcer.  Why 
give  bond  to  take  actual  possession  of  an  undivided  eighth 
in  oil  leases, ^ — the  chief  property  levied  on  in  this  case? 
The  officer  could  not  take  actual  pcssessioa.  What  good 
does  a  bond  do  as  to  a  debt  garnished?  The  clause  re- 
ferred to  in  section  9  merely  abolishes  the  above  rule  of  the 
common  law  as  to  suit  alone  being  notice  by  requiring  no- 
tice otherwise  in  the  case  of  personalty  levied  under  at- 
tachment. "When  one  purchases  without  actual  or  con- 
structive notice  of  a  prior  attachment  and  for  good  con- 
sideration he  is  a  bona  fide  purchaser,  and  his  title  will  be 
good  against  the  world.  But  if  he  have  any  notice  what- 
ever of  the  prior  attachment,  he  will  take  in  subordination 
to  it."  I  Stiinn.  Attachra.  §  421;  Wap.  Attachm.  §830. 
Now  Rowland,  does  not,  in  his  petition,  allege  that  he  pur- 
chased without  notice  of  the  attachment  lien.  "In  setting 
up  a  bona  fide  purchase  for  value  without  notice,  the  consid- 
eration must  be  stated,  with  distinct  averment  that  it  was 
bona  fide.  Notice,  whether  charged  or  not,  must  be  denied 
previous  to,  and  down  to  the  time  of,  paying  the  money  and 
delivery  of  the  deed."  16  Am.  &  Eng.  Enc.  Law  836. 
"The  plea  must  also  deny  notice  of  the  plaintiff's  title  or 
claim  previous  to  the  execution  of  the  deed,  and  payment 
of  the  consideration,"  Story  Eq.  PI,  §  806.  He  must  both 
aver  and  prove  want  of  notice.  Rowland  did  neither.  He 
was  a  witness.  He  made  no  pretense  that  he  did  not  know 
of  the  attachment,— virtually  says  he  did.  Besides  this 
transfer  back  to  Rowland  from  I?e  Witt  was  with  intent  to 
defraud  Bowlby,  Their  own  evidence  shows  it.  Rowland 
was  asked  why  he  had  transferred  the  property  to  De  Witt, 
and,  after  cquivocatin)^,  he  said,  "This  has  come  on  rather 
sudden,  and  I  would  ask  for  a  little  time  to  consider." 
Why  not  answer  out?  In  a  second  examination  he  admit- 
ted that  he  did  so  to  keep  the  property  from  his  creditors. 
Then  when  De  Witt,  in  a  few  weeks  only,  gets  into  trouble 
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aod  is  sued,  and  the  property  is  levied,  he  transfers  it  back 
to  Rowlaad.  All  the  circumstances  show  plainly  that  tbey 
united  in  shitting  this  property  from  one  to  the  other  to 
defeat  creditors.  This  conveyance  to  Rowland  was  fraud- 
ulent in  fact  as  to  Bowlbv. 

Even  if  I  were  wrong  in  the  opinion  above  expressed  as 
to  notice  destroying  the  purchase,  if  honest,  the  fact  of 
this  fraudulent  intent  would  annul  it.  Bowlby's  deposi- 
tion is  so  unsatisfactory,  contradictory,  and  evasive,  that 
it  establishes  fraud.  Hi»  suppression  of  the  deed  to  him- 
self is  a  strong  circumstance.  Why  keep  it  from  the 
record? 

As  to  the  claim  that  a  jury  should  have  tried  the  right  of 
property:  This  is  a  chancery  suit,  and  the  jury  right 
does  not  exist  in  chancery.  Long  before  the  constitution 
of  the  new  state,  giving  jury  trials  in  controversies  at  com- 
mon law,  equity  exercised  jurisdiction  of  attachments  in 
equity,  and  the  constitution  gave  the  jury  only  in  trials  at 
common  law.  Bear  in  mind  that  Rowland's  purchase  was 
after  the  levy,  and  his  petition  did  not  plead  the  defense  of 
bona  fide  purchaser,  and  therefore  it  showed  no  prima 
facie  case  of  title.  If  true  in  every  word,  it  showed  no 
title  in  Rowland.  President  Johnson,  in  speaking  of  a 
similar  point  in  Chapnianw.  Railroad  Co.,  26  W,  Va.  327, 
said:  "It  certainly  cannot  be  contended  that  a  proper  con- 
struction of  this  section  will  permit  mere  naked  legal 
questions  to  be  submitted  to  a  jury.  This  section  cannot 
be  so  construed.  If  the  petition  shows  a  prima  facie  right 
in  the  petitioner  to  the  property, — a  title  better  than  that 
of  the  defendant, — then  the  court  should  impanel  a  juiy  to 
inquire  into  the  claim;  but  if  the  petition  shows  clearly 
that  at  the  time  the  attachment  was  levied  the  petitioner 
had  no  claim  to  the  property,  no  interest  in  it,  it  would  be 
folly  to  impanel  a  jury  to  inquire  into  a  claim  which  the  pe 
tition  itself  showed  did  not  exist.  The  case  of  Anderson 
\.  Johnson,  32  Gratt.  558,  is  in  harmony  with  this  view. 
There  the  petition,  if  true,  showed  the  petitioner  had 
purchased  the  property  before  it  was  attached."  Decree 
affirmed. 

Affirmed. 
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Kester  et  at.  v.  Alexander  ei  ai.  <»  '*»' 
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m  m 
Sobmitted  September  9,  1899— Decided  December  9,  1899.     \-fr^ 

1.  Bill — ■JnMwr — Injunction— Jilgsobtlion. 

\Vhen  a  case  is  heard  regularly  on  a  bill  and  answer  (the 
answer  dehjing  ihe  material  allegations  of  the  bill)  and  gen- 
eral replication  exhibits,  and  upon  a  motion  to  dissolve  an  in- 
junction, in  the  absence  of  evidence  tending  to  prove  the  ma- 
terial allegations  of  the  bill  it  is  error  in  the  court  to  refuse 
to  dissolve  the  injunction.       (p  331). 

2.  Motion — Ckmtinuance—JMuotation. 

It  is  a  general  rnle  not  to  continue  a  motion  to  dissolve  an 
injunction  unless  from  some  very  great  necessity,  because 
the  court  is  always  open  to  grant,  and,  of  course,  to  reinstate, 
an  injunction  whenever  it  shall  appenr  proper  to  do  so,  and 
because,  too,  the  plaintiff  should  always  be  ready  to  prove 
his  bill.     (p.  331). 

3.  Infants — Next-^-iend — Semoiftl. 

Where  a  person  is  guardian  for  infant  children,  and  insti- 
tutes as  their  next  friend,  also,  a  suit  to  protect  their  inter- 
est in  reference  to  a  trust  estate  which  is  l«ing  administered 
by  a  trustee,  which  suit  is  decided  adversely  to  his  wards, 
an-l  a  suit  brought  by  said  infants,  acting  by  another  next 
friend,  to  remove  him  as  their  next  friend,  for  refusing  to  ap- 
peal the  case,  Ihe  court  should  exercise  great  caution  in  re- 
moving such  next  friend,  and  be  certain  that  he  has  violated 
his  duty  before  removing  him.       (p.  334), 

4.  Equity— 7VM8(—3Vuj'(ee. 

Kquily  will  not  interfere  with  n  trustee  in  the  proper  dis- 
charge of  the  duties  of  his  trust-       (p.  335). 

Appeal  from  Circuit  Court,  Harrison  County. 

Bill  by  C.  M,  Kestei;and  others,  by  W.  G.  Kester,  their 
nest  friend,  against  J.  I.  Alexander  and  S.  S.  Faris.  De- 
cree for  defendants,  and  plaintiffs  appeal. 

A^rtncd. 


I  by  Google 


330  .   KesTER  V.  Alexandbr.  [47 

Lewis  C.  Lawson  and  Melville  G.  Spebrv,  tor  appel- 
lants. 

John  Bassel,  C.  W.  Lynch  and  Harvey  W.  Harher,  for 
appellees. 

English,  Judge: 

This  appeal  was  awarded  from  an  order  of  the  circuit 
court  of  Harrison  County  dissolving  an  injunction  granted 
bj-  Judge  Brannon,  on  the  19th  of  April.  1898.  The  ap- 
pellants, who  are  infants,  brought  a  suit  inequity  in  the 
circuit  court,  by  their  next  friend,  John  I.  Alexander,  to 
enjoin  and  restrain  Samuel  S.  Fans  from  selling  and  dis- 
posing of  the  estate  of  J.  B.  Sanduskv,  which  had  been  as- 
signed to  him  by  Sandusky  on  the  6th  of  January,  1898; 
also  to  convene  his  creditors,  and  ascertain  the  amoants 
and  priorities  of  their  claims.  In  that  case  an  injunction 
was  granted  on  April  1,  1898,  which  was  dissolved  on  no- 
tice and  motion  April  9,  1898.  John  I.  Alexander  declined 
to  apply  for  an  appeal  from  the  decree  dissolving  said  in- 
junction, but  W.  G.  Kester,  a  relative  of  said  infant  chil- 
dren, as  their  next  friend,  instituted  this  suit  for  the  pur- 
pose of  having  said  Alexander  removed  as  the  next  friend 
of  said  infants,  and  to  obtain  another  injunction  to  restrain 
said  Faris  from  selling  and  disposing  of  the  estate  of  said 
Sandusky  until  Alexander  could  be  removed,  and  an  appeal 
obtained  from  the  order  dissolving  first  injunction.  This 
bill  was  presented  to  a  circuit  judge,  who  declined  to 
grant  it,  and  the  same  was  subsequently  presented  to 
JudgkBhannon,  of  this  Court,  who,  on  April  19,  1898,  as 
above  stated,  granted  the  injunction  prayed  for.  On  the 
9th of  May,  1898,  the  appellees  gave  notice  tbaton  the  11th, 
same  month,  they  would  move  Judge  Hagans  to  dissolve 
said  injunction,  which  was  done,  the  injunction  dissolved, 
and  this  appeal  applied  for  and  obtained. 

The  appellants  claim  the  court  erred:  First.  Because 
the  notice  given  of  the  motion  to  dissolve  said  injuoctton 
was  not  such  reasonable  notice  as  is  required  by  law  to  be 
given  in  like  cases.  The  record  shows  that  the  notice  vn^ 
served  on  W.  G.  Kester,  next  friend  of  plaintiffs,  on  May 
9,  1898,  and  was  returnable  on  the  11th  of  same  month. 
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The  circuit  court  was  then  in  session,  and  said  motion  was 
not  acted  upon  until  May  16th,  when  counsel  tor  the  appel- 
lants was  present.  The  record  shows  that  the  plaintiffs 
had  seven  days  in  which  to  make  preparation  to  meei  the 
motion  to  dissolve.  Affidavits  were  presented  in  opposi- 
tion to  the  ipotion  to  dissolve,  and  a  inotion  to  quash  the 
notice  was  made,  which  was  overruled;  so  that  the  plain- 
tiffs do  not  appear  to  have  been  prejudiced  by  want  of  time 
to  meet  the  motion.  Now,  while  it  is  true  that  section  12 
of  chapter  133  of  the  Code  provides  that  the  opposite  party 
must  have  reasonable  notice  in  writing  of  a  motion  to  dis- 
solve an  injunction  before  a  judge  in  vacation,  yet,  where 
the  motion  is  made  in  open  court  in  term  time,  such  notice 
is  not  required.  See  Sulphur  Springs  Co.  v.  Robinson,  3 
W.  Va,  542,  where  it  is  held:  "It  is  not  a  valid  objection  to 
an  order  dissolving  an  injunction  that  no  notice  of  the  mo- 
tion to  dissolve  was  given,  when  the  motion  was  made  in 
court,  if  there  was  no  equity  in  the  bill.  Nor  is  there  er- 
ror in  dissolving  under  like  circumstances,  without  an 
answer."  The  defendants  had  filed  their  answer  under 
oath,  and  under  the  practice  the  plaintiff  should  at  all 
times  be  in  readiness  to  meet  a  motion  to  oissolve.  See 
Horn  V.  Perry,  11  W.  Va.  694,  where  it  is  held  that:  "It  is 
a  general  rule  not  to  continue  a  motion  to  dissolve  an  in- 
junction unless  from  some  very  great  necessity,  because 
the  court  is  always  open  to  grant,  and,  of  course,  to  rein- 
state, an  injunction  whenever  it  shall  appear  proper  to  do 
so.  and  because,  too,  the  plaintiff  should  always  be  ready 
to  prove  his  bill,"  See,  also,  Arbtickhs.  McCIanakan,  6 
W.Va,  101,  in  which  this  Court  holds  that;  "When  a  cause 
is  regularly  heard  on  a  bill  and  answer  {the  answer  deny- 
ing the  material  allegaticns  of  the  bill)  and  general  replica- 
tion, exhibits,  and  upon  a  motion  to  dissolve  an  injunction, 
in  the  absence  of  evidence  tending  to  prove  the  material  al- 
legations of  the  bill  it  is  error  in  the  court  to  refuse  to 
dissolve  the  injunction,  and  refer  the  cause  to  a  commis- 
sioner to  take  the  account  prayed  in  the  bill,"  See,  also, 
Radford's  Ex'rs  v,  bines'  Ea'x.  1  Hen.  &  M.  7;  Skonk  v. 
Knight,  12  W.  Va.  667  (Syl.,  point  3). 

The   second  assignment  of  error  claims  that  it  was  not 
proper  to  dissolve  the  injunction  upon  the  bill  and  answers 
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thereto,  to  wbich  answers  there  were  general  rephcations 
by  the  plaintiffs,  made  hefore  the  same  was  dissolved. 
Now,  as  to  the  effect  of  an  answer,  our  Code  (section  59, 
chapter  125)  provides,  that,  "when  a  defendant  in  equity 
shall  in  his  answer  deny  any  material  allegation  of  the  bill, 
the  eflect  of  such  denial  shall  only  be  to  put  the  plaintiff  on 
satisfactory  proof  of  the  truth  of  such  allegation."  The 
answers  filed  in  this  case,  as  I  read  them,  are  mere  denials 
of  the  allegations  of  the  hill,  and  do  not  allege  any  new 
matter  constituting  a  claim  for  a£rmative  relief,  and  there- 
fore there  was  no  necessity  for  a  special  replication.  As 
to  the  effect  of  a  general  replication,  it  only  puts  in  issue 
negative  all  allegations  contained  in  the  answer  except  such 
as  call  for  affirmative  relief,  and  asserts  that  the  plaintiff 
will  sustain  and  prove  his  bill.  The  case  was  submitted 
without  any  proof  in  support  of  the  allegations,  but  upon 
the  bill,  answer,  and  two  affidavits  denying  what  th<:  appel- 
lants claim  are  immaterial  averments  in  the  answers  of 
Faris  and  Alexander,  which  pertain  to  the  conduct  of  said 
Alexander  in  reference  to  taking  the  appeal.  So  far,  then, 
as  the  material  allegations  were  concerned,  the  case  was 
heard  upon  the  bill  and  the  answer,  sworn  to,  denying  the 
allegations,  and  this  Court  held  in  the  case  of  C'o.x  v.  Doug- 
lass, 20  W.  Va.  175,  that  "an  injunction  will  be  dissolved  at 
the  hearing  of  a  motion  to  dissolve  on  bill  and  answer, 
sworn  to,  if  the  answer  fulW,  fairly,  plainly,  distinctly,  and 
positively  denies  the  allegations  of  the  bill." 

The  third  assignment  of  error  claims  that  the  answers 
of  Faris  and  Alexander  have  been  rejected  for  reasons  set 
forth  in  the  exceptions  thereto.  I  deem  it  necessary  only 
to  say  that  there  are  statements  to  be  found  both  in  the 
bill  and  answers  that  might  well  have  been  omitted,  as  the 
records  of  a  chancery  cause  are  not  the  proper  place  for 
counsel  to  deal  in  personal  reflections  and  recriminations; 
and  the  matters  to  which  the  exceptions  refer  do  not  per- 
tain to  the  merits  of  the  case. 

The  fourth  assignment  of  error  claims  that  it  was  not 
proper  to  dissolve  tha  injunction  upon  the  filing  of  said  an- 
swers, and  upon  the  state  of  pleadings  thereby  presented, 
and  the  facts  shown  to  exist  upon  the  face  of  said  bills  and 
answers  thereto  filed  in  said  causes,  and  the  exhibits  there- 
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with  filed.  Tbis  assignment  mav  be  considered  with  the 
fifth  one,  which  claims  that  it  was  improper  and  erroneous 
to  dissolve  said -injunction,  or  permit  Faris  to  sell  said 
lands,  while  the  chancery  causes  were  still  pending  and 
undetermined,  and  the  rights  and  interests  of  said  peti- 
tioners still  unsettled  in  the  chancery  cause  pending  in 
the  court  of  appeals,  while  the  financial  condition,  debts, 
and  liabilities  of  said  Sandusky  were  undetermined  and 
unknown,  the  lands  sought  to  be  sold  by  Faris  still  bur- 
dened by  said  preceding  judgment,  liens,  and  d«edsof 
trust,  and  the  legal  title  to  the  lands  outstanding  in  other 
trustees,  and  said  Farris  only  held  the  equity  of  redemp- 
tion under  said  trust  so  executed  to  him  by  said  Faris, 
Sandusky,  Pell,  Blair,  and  Dunkin,  trustees,  and  all  credi- 
tors of  Sandusky  had  been  properly  brought  into  a  court 
of  equity  in  a  chancery  cause  brought  to  ascertain  the 
liens  thereon,  and  to  subject  said  land  to  the  payment  of 
the  liens  and  charges  thereon  in  a  way  and  manner  pro- 
vided by  law.  In  considering  the  questions  raised  by 
these  assignments  of  error  it  is  proper  to  revert  to  the 
fact  that  two  suits  were  instituted,  the  first  having  for  its 
object  the  prevention  of  Faris,  as  trustee,  from  making 
sale  and  disposition  of  the  property  described  in  a  deed  of 
trust  executed  to  said  Faris  by  J.  B.  Sandusky  and  wife, 
dated  Januarv  6,  ISOS,  and  to  convene  the  creditors  of  San- 
dusky, and  ascertain  his  debts  and  liabilities,  before  any 
disposition  of  the  property  was  made,  which  suit  was 
brought  by  John  I.  Alexander,  as  next  friend  of  the  ap- 
pellants. After  the  injunction  had  been  obtained  and  dis- 
solved as  aforesaid,  Alexander  declined  to  apply  for  an  ap- 
peal, and  the  second  suit  was  brought  by  W.  G.  Kester, 
as  next  friend,  for  appellants,  having  for  its  object  the  re- 
moval of  Alexander  as  next  friend  in  the  chancery  cause, 
and  to  enjoin  Farris  from  making  sale  of  Sandusky's  prop- 
erty under  said  trust  deed,  which  injunction  was  granted 
and  dissolved,  and  is  now  before  us  on  appeal.  It  is  per- 
ceived that  one  of  the  main  objects  of  this  suit  was  the  re- 
moral  of  Alexander  as  next  friend  of  appellants.  He  was 
not  only  the  next  friend,  but  their  guardian,  and  as  such 
we  must  presume  he  had  given  bond  adequate  to  protect 
his  wards  from  any  loss  by  mismanagement  of  their  estate. 
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He  seems  to  have  been  selected  by  the  motber  of  these  in- 
fants, and  she  was  satisfied  with  his  management,  and  his 
appointment  by  the  court  is  an  indication  that  his  charac- 
ter was  such  as  to  suggest  him  as  a  proper  man  for  the 
position.  In  this  suit  be  became  acquainted  with  the  pro- 
posed  action  of  Faris,  as  trustee,  with  reference  to  the  sale 
of  Sandusky's  property;  and  when  the  circuit  court  passed 
upon  his  bill  adversely  to  the  claims  therein  asserted,  be, 
as  guardian  of  said  infants,  an3  their  next  friend,  did  not 
deem  it  advisable  to  appeal.  The  office  of  guardian  is  one 
in  which  much  discretion  should  be  exercised,  and  if  he,  in 
good  faith,  looking  to  the  best  interests  of  his  wards,  be- 
came satisfied  that  their  interests  would  be  promoted  by 
allowing  the  decree  to  stand,  either  from  the  fact  that  the 
trustee,  Faris,  had  given  a  forty  thousand  dollar  bond, 
which  would  amply  protect  all  parties  interested  as  credi- 
tors in  the  property  conveyed  to  him  as  trustee,  or  from 
the  fact  that  he  saw  indications  that  bis  wards'  property 
was  in  danger  of  being  frittered  away  in  litigation  that 
might  be  avoided,  can  we  say  a  court  of  equity  would  be 
warranted  in  removing  him  as  such  next  friend,  and  sub- 
stituting another  in  his  stead,  when  there  is  nothing  to 
show  that  his  action  in  declining  to  take  the  appeal  was  in- 
consistent with  the  acts  of  a  prudent  guardian  looking  to 
the  best  interests  of  his  wards?  I  would  say  we  should 
not  so  hold,  unless  it  clearly  appears  that  such  refusal  was 
at  variance  with  their  best  interests. 

Again,  we  may  with  propriety  ask,  why  should  the  court 
interfere  to  prevent  the  trustee,  Faris,  from  carrying  out 
the  requirements  of  the  trust  executed  to  him  by  Sandusky 
and  wife  on  January  6,  1898?  As  we  read  that  trust  deed, 
it  is  manifest  that  the  main  object  of  the  grantor  was  to  se- 
cure those  to  whom  he  was  indebted,  and  to  satisfy  their 
claims  with  as  little  expense  as  possible  by  avoiding  litiga- 
tion; and,  in  order  that  his  creditors  might  be  protected 
from  loss  in  any  manner  by  the  acts  of  said  trustee,  he  re- 
quired Faris  to  enter  into  bond  in  the  penalty  of  forty 
thousand  dollars,  bearing  even  date  with  said  trust  deed, 
conditioned  for  the  faithful  performance  of  his  duties  as 
such  trustee,  and  that  he  would  account  for  all  money  com- 
ing into  his  hands  by  virtue  of  such  trust.     So  far  as  the 
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record  in  tbis  case  discloses,  Faris  was  proceeding  in  good 
faith  to  execute  and  carry  out  the  provisions  of  said  trust 
deed  when  the  injunction  was  awarded,  and,  no  miscon- 
duct having  been  shown  on  his  part  in  the  discharge  of 
his  trust,  the  injunction  was  properly  dissolved  as  to  him. 
In  the  case  of  Rigkterv.  Riley,  42  W.  Va.  633,  (26  S.  E. 
357),  this  Court  held  that  "equity  will  not  interfere  with  a 
trustee  in  the  proper  discharge  of  the  duties  of  his  trust." 
It  is  claimed  that  said  trustee  only  acquired  the  equity 
of  redemption  as  to  the  lands  conveyed  to  him  in  the  trust 
deed.  It,  however,  empowered  him  to  redeem  and  obtain 
releases,  and  to  settle  up  the  entire  business  of  the  gran- 
tor, and  directed  him,  after  retaining  his  commission,  to 
pay  the  residue  to  said  grantor.  The  decree  dissolving 
tbe  injunction  directed  that,  should  any  sale  of  Sandusky's 
real  estate  be  made  by  said  Faris,  trustee,  he  should  retain 
the  proceeds  thereof  until  the  further  order  of  the  court. 
My  conclusion,  therefore,  is  tbat  there  is  no  error  in  said 
decree  to  the  prejudice  of  the  appellants,  and  the  same  is 
affirmed. 


After  a  consideration  of  the  arguments  presented  when 
the  cause  was  originally  submitted,  as  well  as  those  offered 
on  rehearing,  I  see  no  cause  to  change  the  opinion  already 
handed  down,  and  the  decree  complained  of  is  affirmed. 
Affirmed, 
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CHARLESTON. 

State  v.  Gillaspie. 
Submitted  September  9,1899— Decided  December  9, 1899. 

Spirituous  IjinvoBS^Stinor—Scde— Evidence.  . 

On  trial  i>[  iiKlictiiient  for  selling  spirituous  liquors  to  a 
minnr,  it  is  not  error  to  exclude  testimony  relatire  to  a  vrril- 
ten  order  from  the  parent  of  the  minor  to  the  dealer,  for  the 
liquor,  in  the  absence  of  euch  order,  and  its  nonproductioD 
not  accounted  for.  Query,  would  such  order.  If  produced  and 
proved,  be  a  defence  to  such  indictment?     (p.  337). 

Error  to  Circuit  Court,  Tucker  County. 

C.  D.  Gitlaspie  was  convicted  of  selling  iatoxicatin^ 
liquors  to  a  minor,  and  brings  error. 

A^rmeei. 

E.  I).  Talbott  and  Georce  P.  Shirley, for  plaintitf  in 
error. 

Edgar  P.  Rvcker,  Atty.  CJen.,  and  W.  T.  Conlev,  for 
the  State. 

McWhorter,  Judge: 

C.  D.  Gillaspie  was  indicted  in  the  circuit  court  of 
Tucker  County  at  the  June  term,  1898,  for  violation  of  the 
revenue  laws  of  the  State,  by  unlawfully  selling-  and  giving 
to  one  Pete  Currance,  a  minor,  spirituous  liquors,  wine, 
porter,  ale,  beer,  and  other  intoxicating  drink.  On  the 
11th  of  May,  1899,  a  jury  was  impaneled  to  try  the  plea  of 
not  guilty,  upon  which  issue  was  joined,  and,  after  hearing 
the  evidence,  returned  a  verdict  of  guilty.  The  defendant 
moved  the  court  tu  set  aside  the  verdict,  and  award  him  a 
new  trial,  of  which  motion  the  court  took  time  to  consider, 
and  on  the  16th  of  Mar^^h  the  court  overruled  the  motion, 
and  entered  up  judgment  against  the  defendant  for  twenty- 
five  dollars  fine  and  the  costs.     The  defendant  tendered 
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two  bills  of  exceptions,  numbered,  respectively,  one  and 
two,  which  were  sigaed.  sealed,  and  saved  to  bim.  The 
defeadaot  obtained  a  writ  of  error,  and  assigns,  first,  as 
error  that  the  court  struck  out,  on  motion  of  the  prosecut- 
ing attorney,  the  evidence  as  set  forth  in  his  first  bill  of  ex- 
ceptions. Pete  Cnrrance  was  the  only  witness  for  the 
State,  and  on  cross<examination  he  was  asked  if  he  did  not 
get  the  whisky  at  the  saloon  with  a  written  order,  and  for 
his  father.  He  answered  that  he  did.  ".Q.  Didn't  get  it 
for  yourself?  A.  Well,  my  father  sent  me  for  it.  Q. 
Give  you  a  written  order  to  get  it?  A.  Yes,  sir."  And 
also  the  following  evidence  of  A.  Currance,  witness  for  the 
defense:  "Q.  Do  vou  remember  some  time  about  last 
April — April,  1898,  I  mean— of  having  sent  your  son  Pete 
to  Gillaspie's  saloon  after  liquor?  A.  Yes,  sir.  Q.  State 
to  the  jury  whether  or  not  you  gave  a  written  order.  A. 
I  gave  the  boy  a  written  order  for  one-half  pint  of  liquor  to 
Gillaspie's  saloon  some  time  during  the  time  his  saloon  was 
there.  I  can't  state  the  time.  About  that  time," — all  of 
which  evidence  was  stricken  out.  It  was  not  error  to  ex- 
clude this  testimony,  on  motion  of  the  State,  because  the 
written  order  was  the  best  evidence,  and  its  non-production 
was  not  accounted  for.  McAfee  v.  Stale,  85  Ga.  438,  (11  S. 
E.  810) ;  1  Greenl.  Ev.  126.  On  the  matter  of  the  written 
order,  Pete  Currance  was  the  witness  of  the  defendant. 
He  had  not  been  examined  in  chief  on  that  question,  and  it 
was  not  attempted  by  the  defendant  to  show  that  he  ever 
gave  the  order  to  the  barkeeper,  or  even  intimated  to  him 
that  he  had  it,  nor  was  it  shown  that  the  boy  took  the  whis- 
ky to  his  father  or  that  his  father  ever  saw  it.  When 
asked,  on  cross-examination,  "Didn't  get  it  for  yourself?" 
his  answer  was  evasive.  He  says,  "Well,  my  father  sent 
me  for  it."  The  father  is  put  on  the  stand  by  the  defend- 
ant, and  he  fails  to  prove  that  the  whisky  was  taken  to 
him  by  the  boy.  It  is  evidently  a  mere  subterfuge  to 
shield  the  saloon  keeper. 

Query,  if  it  nad  been  well  proven  that  the  parent  had 
given  a  written  order,  which  was  delivered  to  the  bar- 
keeper when  the  boy  got  the  whisky,  would  it  be  a  good 
defense,  in  view  of  the  fact  that   under  section  3,  chapter 
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99,  Acts  1872-73,  it  was  made  unlawful  to  sell  to  a  minor  in- 
toxicating liquors,  unless  upon  the  written  order  of  their 
parents,  g-uardians,  or  familv  physicians?  By  chapter  107 
of  the  Acta  of  1877,  said  section  3  was  repealed;  y«t  by 
section  12  of  that  chapter  it  was  made  unlawful  to  sell  to 
minors  without  making  the  provision  that  it  might  be  done 
on  the  written  order  of  parents,  guardians,  or  family  phy- 
sicians, and  the  same  provision  remai^is  in  section  16,  chap- 
ter 32,  Code  1891.  What  was  the  object  of  the  lawmakers 
in  repealing  and  leaving  out  the  jiermission  to  sell  to  mi- 
nora on  such  written  orders? 

The  point  made  in  the  second  bill  of  exceptions  is  that 
the  court  erred  in  refusing  to  set  aside  the  verdict,  and 
grant  him  a  new  trial,  upon  the  ground  that  the  verdict  is 
contrary  to  law,  and  upon  the  ground  that  the  court  im- 
properly excluded  the  evidence  as  set  out  in  the  first  bill 
of  exceptions;  and  it  is  argued  that  the  judgment  ought  to- 
be  reversed  because,  while  it  is  alleged  in  the  indictment 
that  defendant  bad  a  atate  license  to  sell  spirituous  liuuors, 
etc.,  the  State  had  failed  to  provt:  the  fact.  And  this  is 
true,  so  far  as  shown  by  the  printed  record;  but,  upon  no 
tice  to  counsel  for  defendant  in  this  Court,  the  record  was 
corrected  and  supplied,  showing  from  the  official  steno- 
grapher's notes,  verified  by  him  under  oath,  and  certified 
by  the  clerk  under  the  seal  of  the  court,  that  upon  the  trial 
of  the  case  the  following  colloquy  occurred:  "Mr.  Conley, 
Prosecuting  Attorney:  Gentlemen,  do  you  admit  that  the 
defendant,  Mr.  Gillaspie,  had  a  State  license  to  sell  spiritu- 
ous liquors  during  the  time  covered  by  the  indictment,  or 
shall  I  introduce  record  proof  of  the  fact  that  he  bad  such 
license?  Mr.  Maxwell,  Counsel  for  the  Defendant,  Gillaa- 
pie:  You  need  not  introduce  such  proof.  We  admit  that 
he  bad  such  license  during  the  time  referred  to,"  This 
was  a  distinct  and  clear  waiver  of  proof  on  that  point. 
There  is  no  error  in  the  judgment,  and  it  must  be  af- 
firmed. 
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CHARLESTON. 

Wallace's  Adu'x  z:  Lipps'  Adm'r  e/  a/. 

Submitted  June  23,  1899— Decided  December  9.  1899. 

1.    SiiTK~ £ndoner»—I\iymen/ — L'Kurn^  Defciifc. 

Where  a  party  IjecoineH  an  aFroaimudation  indorser  on.  » 
nt-^utiabli^  note  ilJKcoiinted  by  the  maker  at  a  bank  at  a 
jTTpater  rate  of  interest  than  6  l>er  eent.,  anil  such  maker  exe- 
ciiteK  a  (leeil  of  trimt  upon  hiK  real  estate  to  Keciire  indemnity, 
and  save  harmless  siu-h  inttorner.  ivho  nfterward«  pays  off 
and  tnliea  up  Maid  note,  ineliidinf^  its  itleffal  interest,  and  it 
party  hotdinf;  a  Judgment  lien  afjialnal  the  landH  uf  xaid  maker 
lileH  his  bill  to  anbjeet  said  lanilii  to  sale  to  satisfy  the  lienii 
thereon,  said  tiuiker  may  Kiiecessfully  interpose  the  plea  of 
usury  to  the  claim  of  sneh  indorser  a«  to  the  excess  of  inler- 
PBt  paid  to  the  bank  and  elaimeil  by  him.      (p.  342). 

!.    XoTifE —  Viiurj/—Rii/meitt—  Drfeniif. 

If  an  Indtirser  have  kmnvlerlfte  of  the  unisy.  and  voluntarily 
pay  it,  he  eannot  afterwards  recover  it  of  his  principal,  if 
the  latter  reliea  on  the  plea  of  jisiiry.     (p.  342). 

Appeal  from  Circuit  Court,  Greenbrier  County. 

Bill  by  R.  B.  Wallace  against  John  Lipps,  O.  P.  Syden- 
Rtricker,  and  others.  Plaintiff  and  Lipps  and  Syden- 
stricker  baving  died,tbeir  administrators  were  substituted. 
Decree  for  complainant,  and  defendants  appeal. 

Pkeston  &  Wallace,  for  appellants. 

GiLMEit  &  Gii.MER  and  L.  J.  Williamh.  for  appellees. 

Engusu,  Judge: 

On  the  first  Monday  in  October,  1896.  Wallace  filed  his 
bill  in  equity  against  John  Lipps  and  others,  including  the 
lien  creditors  of  said  Lipps,  seeking  thereby  to  subject  to 
sale  the  real  estate  of  Lipps  to  satisfy  a  judgment  in  plain- 
tiETs  favor  against  said  John  Lipps  and  Henrv  Lipps  for  the 
sum  of  one  thousand  five  hundred  and  twelve  dollars  and 
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thirteen  cents,  with  interest  from  April  20,  1892,  until  paid, 
and  sixteen  dollars  and  eij^htv-five  cents,  subject  to  a 
credit  of  eight  hundred  dollars  as  of  December  1,  1892; 
praying  that  all  tbe  lien  creditors  of  John  Lipps  might  be 
convened,  and  the  amount  and  priority  of  the  liens  ascer- 
tained, and  proper  accounts  taken.  The  plaintiff  and  tbe 
defendaats  O.  P.  Sydenstricker  and  John  Lipps  having 
died,  and  their  deaths  having  been  suggested,  the  cause 
was  revived  in  the  name  of  their  respective  representatives. 
The  administrati  ix  of  tbe  plaintiff  filed  an  amended  bill, 
asking  that  the  cause  be  revived  against  the  heirs  at  law 
of  said  Lipps,  and  be  proceeded  in.  J.  W.  Lipps  demurred 
to  the  bill,  and  filed  bis  answer,  in  which  he  interposed  the 
plea  of  usury  to  certain  claims  asserted  by  bis  co-defend- 
ants, Alex  b\  Mathews,  H.  A.  Holt.  John  A.  Preston.  F. 
W.  McClung,  B.  F.  Harlow,  and  O.  P.  Sydenstricker, 
which  originated  from  the  fact  that  they  had  become  his 
accommodation  indorfiers  on. various  notes,  payable  in  the 
Bank  of  Lewisburg,  and  had  been  compelled  to  pay  the 
same.  The  cause  was  referred  to  a  commissioner  to  as- 
certain and  report  the  real  estate  owned  by  said  Lipps.  the 
value  and  rental  value  thereof,  the  liens  thereon,  their 
amounts,  and  priorities.  In  pursuance  of  reference,  the 
commissioner  proceeded  to  report  the  real  estate  owned  by 
Lipps,  and,  among  other  liens,  ascertained  that  on  March 
21.  1895,  a  deed  of  trust  was  executed  on  one  bundred  and 
seventy-three  acres  of  land  therein  described,  and  upon 
two  lots  in  Lewisburg,  to  secure  the  following  indorsers 
on  certain  notes,  and  on  any  renewals  that  might  be  made 
ot  the  same,  to-wit:  O.  P.  Sydenstricker  on  four  notes 
drawn  by  said  Lipps,  and  payable  at  the  Bank  of  Lew's- 
burg,  one  for  three  hundred  and  seventy-five  dollars,  dated 
February  5,  1895,  and  due  June  2,  1895;  one  for  two  hun- 
dred and  seventy-five  dollars,  dated  January  23,  and  due 
May  19,  1895;  one  for  four  hundred  and  thirty-five  dollars, 
dated  February  16, 1895,  due  May  17, 1895;  and  one  for  sis 
hundred  dollars,  dated  March  9,  1895,  due  June  7,  1895. 
H.  A.  Holt  as  indorser  upon  a  note  for  two  hundred  and 
fifty  dollars,  drawn  by  said  Lipps,  dated  February  6,  1895, 
due  June  2,  1895.  T.  W.  McCluog  and  John  A.  Preston  as 
joint  indorsers  on  a  note  drawn  by  said  Lipps  for  twobun- 
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dred  and  twenty  dollarit,  dated  February  21,  1895,  and  due 
June  16,  1895.  O.  P.  Sydenstricker  and  B.  F.  Harlow  as 
joint  indorsers  upon  three  notes  drawn  by  Lipps,  one  for 
four  hundred  and  seventy-five  dollars,  dated  February  6, 
1895.  due  May  7,  1895;  one  for  five  hundred  and  fifty  dol- 
lars, dated  February  18,  1895,  due  May  19,  1895;  one  for 
three  hundred  and  seventy-five  dollars,  dated  December  3, 
1895,  due  April  1, 1895, — all  of  which  notes  were  payable  at 
the  Bank  of  Lewisburg,  and  on  all  of  them  the  plea  of 
usury  was  sustained  by  the  commissioner,  and  his  action 
confirmed  by  the  court,  over  the  exceptions  of  said  indors- 
ers. The  court,  by  its  decree,  directed  the  sale  of  real  es- 
tate of  said  Lipps,  and  that  the  proceeds  be  applied  in  pur- 
suance of  the  findings  of  said  report.  From  this  decree, 
said  indorsers  obtained  this  appeal. 

The  appellants  rely  on  the  fact  that  the  defendant  Lipps, 
on  March  21,  1895,  executed  a  deed  of  trust  on  a  portion  of 
his  real  estate  to  indemnify  apd  save  them  harmless  as  in- 
dorsers on  said  notes,  and  that  they  had  paid  in  full  the 
notes  indorsed  by  them,  respectively,  after  the  execution 
of  said  deed  of  trust.  Now,  our  statute  (Code,  c.  96,  §  51 
provides  that  "all  contracts  and  assurances  made  directly 
or  indirectly  for  the  loan  or  forbearance  of  money  or  other 
thing-  at  a  greater  rate  of  interest  than  six  per  cent,  except 
where  such  greater  rate  is  now  allowed  by  taw,  shall  be 
void  as  to  any  excess  of  interest  agreed  to  be  paid  above 
that  rate  and  no  further. "  The  amounts  raid  by  these  in- 
dorsers were  paid  voluntarily.  The  notes,  so  far  as  they 
called  for  interest  in  excess  of  six  per  cent.,  were  void  un- 
der the  statute  and  could  not  have  been  enforced  either 
against  Lipps  or  said  indorsers.  Either  of  tbem  could 
.  have  defeated  the  collection  of  such  excess  by  pleading 
usury,  but  they  elected  to  pav  the  same,  and  now  seek  to 
recover  it  from  the  estate  of  Lipps.  The  law  requires  the 
personal  representative  to  protect  his  estate  by  relying- 
upon  tbe  plea  of  usury,  which  has  been  done  in  this  case. 
Does  the  fact  that  said  deed  of  trust  was  executed  by 
Lipps,  who  conveyed  tbe  land  "in  trust  to  secure  indem- 
nity and  save  harmless"  said  indorsers  upon  the  notes 
therein  described,  or  the  renewals  of  the  same,  in  whole 
or  in  part,  entitle  said  indorsers  to  recover,  out  of  the  pro- 
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ceeds  arisiafjf  from  said  trust  property,  the  excess  of  inter- 
est over  six  per  cent,  paid  by  tbem  to  the  Bank  of  Lewis- 
burg'?  If  tbis  was  allowed  to  be  done,  there  is  nothing  to 
prevent  the  officers  of  tbe  bank,  when  making  a  loan  of  this 
character,  from  requiring  the  indorsers  to  secure  tbem- 
selves  by  deed  of  trust  on  the  real  estate  of  tbe  party  mak- 
ing tbe  paper,  and  then  collecting  the  excess  from  tbe  in- 
dorsers  at  maturity  of  the  note,  and  allowing  them  to  reim- 
burse themselves  out  of  the  proceeds  of  their  trust,  and 
tbe  usury  law  would  be  defeated.  Mullin,  J.,  in  delivering 
the  opinion  of  the  court  in  Bullardw.  Haynor,  30  N.  Y. 
197,  says;  "If  the  usury  laws  are  to  be  enforced  so  as  to 
prevent  usury,  the}'  must  uot  leave  a  door  open  through 
which  the  usurer  can  insert  bis  fingrer.  If  an  opening  is 
left,  he  will  soon  have  bis  whole  body  through."  In  Mmi 
V,  McDowell,  4  Ga.  182,  it  was  said:  "Where  tbe  security 
to  a  promissory  note  was  indemnified  by  a  mortgage  ex- 
ecuted by  his  principal,  and  after  tbe  note  became  due  the 
security  voluntarily  gave  his  own  note  to  the  creditor  which 
was  accepted  by  him  in  full  payment  of  the  joint  debt,  and 
the  joint  note  given  up  to  tbe  security,  held,  that  the 
security  mi^ht  foreclose  bis  mortgage  ag'ainst  his  princi- 
pal, and  collect  from  him  what  was actuallv  due  on  tbe  note 
in  tbe  hands  of  tbe  original  creditor,  and  that  tbe  principal 
debtor  was  entitled  to  make  any  defense  to  the  note  which 
he  could  have  made  against  sucb  original  creditor."  So, 
also,  in  Whitehead  v.  Peck,  1  Ga.  140.it  was  held:  "If  the 
surety  have  knowledge  of  tbe  usury,  and  voluntarily  pay 
it,  he  cannot  afterwards  recover  it  of  his  principal,"  To 
the  same  effect,  see  Jona  v.  Joyner,  8  Ga.  562,  In  view  of 
these  authorities,  we  must  hold  that  the  defendant  Lipps 
could  successfully  interpose  tbe  plea  of  usury  to  tbe  claims 
of  said  indorsers.  and  thus  defeat  tbe  excess  of  interest. 

As  to  Lipps'  competency  to  testify  as  to  Ihe  notes  in- 
dorsed by  Sydenstricker  after  the  latter's  death,  he  was 
certainly  competent  to  state  what  interest  was  paid  the 
bank,  which  he  fixes  at  ten  per  cent,  on  the  original  note, 
and  the  same  on  tbe  renewals  thereof.  Tbis  tends  to  show 
what  the  transaction  with  the  bank  was,  but  he  does  not 
even  state  that  Sydenstricker  indorsed  tbe  notes.  In  or- 
der to  identify  the  notes,  counsel,  in  asking  the   question, 
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mentions  hia  name,  but  nothing  is  asked  as  to  any  transac- 
tion or  connnuoication  directly  with  him,  and  I  think  the 
testimony  was  competent. 

Was  the  usury  sufficiently  proven?  The  commissioner 
so  found,  and  the  circuit  court  approved  his  finding,  and  I 
see  nothing  to  cause  us  to  disturb  his  finding. 

It  ia  also  assigned  as  error  that  the  Wallace  judgment, 
being  a  lien  on  all  the  real  estate  owned  by  the  defendant 
Lipps,  should  have  been  decreed  to  be  paid  off  out  of  the 
fund  arising  from  the  sale  of  the  lands  other  than  those 
embraced  in  the  deed  of  trust  of  March  21,  1895,  to  secure 
and  indemnify  said  indorsers.  This  assignment,  how- 
ever, appears  to  be  premature,  from  the  fact  that,  while 
the  decree  directs  a  sale  of  the  land,  it  does  not  direct  a 
distribution  of  the  proceeds,  or  how  the  money  arising 
trom  such  sale  shall  be  applied.  The  decree  must  be  af- 
firmed. 

A0rmed. 


CHARLESTON. 

Hunter  v.  Trustees  of  Berkeley  Springs. 
Submitted  Kovember  1,   1899 -Decided  December  9,  1899. 

Rkkkelsy  SpnisoB-  hnfh  Keeper— Term  of  Office. 

SectioD  5,  chapter  an:;.  ActK  ISSa.  in  pnnidlng:  thut  the  trus- 
leeji  of  Berkeley  Sprinffs  ehall  unnually  eleet  a  bnth  keeper, 
n-h.)  shall  continue  such  nntil  the  elettion  of  his  Hiiccessor, 
if  merely  direcl'v-y  ns  li)  the  time  of  siu-h  electiim,  and  was 
not  intended  to  lender  Kiieh  bnth  keeper,  when  elected,  inde- 
pendent of  such  trustees  for  the  annual  period  of  one  year, 
biit  wan  intended  to  place  his  election  and  after-eontinuanee 
in  office  at  their  pleaMUre.  for  the  better  promotion  of  the 
pnrpoHCH  of  their  trust.    .  (]>.  347). 
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Application  of  Charles  E.  Hunter  for  a  writ  of  w/uk- 
danitis,  against  the  trustees  of  Berkeley  Springs. 

Dismissed. 
Flick,  Webtenhavek  &  Noll,  for  petitioner. 
Faulkner,  Walkek  &  Woods*,  for  respondents. 

Dent,  Presidknt: 

Charles  E.  Hunter  prays  a  writ  of  mandamus  to  compel 
the  trustees  of  Berkeley  Springs  to  admit  and  induct  him 
into  the  ofBce  of  bath  keeper  for  said  springs,  which  ofSce 
is  now  held  by  Michael  A.  Pentony.  The  respondents  ap- 
peared, and  filed  their  answers,  and  entered  a  motion  to 
quash  the  alternative  writ,  and  the  case  was  submitted  for 
decision.  The  facts,  as  appears  from  the  alternative  writ, 
are  as  follows,  to  wit:  At  a  regular  meeting  of  said  trus- 
tees, held  in  April,  1897,  Michael  A.  Pentony  was  elected 
bath  keeper  for  the  period  of  one  year,  or  until  the  election 
of  his  successor.  At  the  regular  meetings  in  April,  1898, 
and  1899,  no  action  was  taken  by  the  trustees,  but  said 
Pentony  was  allowed  to  continue  in  the  office.  In  July, 
1899,  at  a  special  meeting  of  the  trustees,  duly  and  legally 
called  and  held,  the  relator,  Charles  E.  Hunter,  was  elected 
bath  keeper  from  the  1st  day  of  August,  1899.  That  at  an 
adjourned  meeting  held  on  the  12th  of  July,  1899,  the  trus- 
teis  reconsidered  the  election  of  the  relator,  and  continued 
the  said  Pentony  in  the  office.  This  last  action  on  the  part 
of  the  trustees  the  relator  claims  was  illegal  and  void,  for 
the  reason  that  he  had  already  been  chosen  bath  keeper, 
and  the  trustees  had  no  legal  authority  to  rescind  such 
election,  but  that  he  is  entitled  to  hold  such  office  from  the 
1st  day  of  August,  1899,  to  the  1st  day  of  August,  1900, 
or  until  his  successor  is  elected.  The  relator  insists  that 
section  5.  chapter  202,  of  the  Acts  of  1882.  which  is  in  these 
words,  to  wit,  "A  bath-keeper  shall  be  elected  annually  by 
the  board,  who  shall  continue  such  until  the  election  of  his 
successor,"  fixes  an  annual  term  for  thi-i  officer,  and,  after 
he  has  once  been  chosen,  he  is  entitled  to  the  office  for  such 
period,  and  thereafter  until  his  successor  is  elected. 
This  is  a  very  narrow  and  restricted  view  to  take  of  this 
provision,  but,  admitting  it  to  be  correct,  is  the  relator  en- 
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titled  to  the  office?  Section  7  of  the  chapter  provides: 
"That  the  board  of  trustees  shall  meet  at  least  once  in 
every  year,  the  time  and  place  of  meeting' to  be  fixed  by  an 
order  of  the  board.  «  *  •  The  first  meeting;  of  the 
board  under  this  act  shall  be  held  on  the  first  Tuesday  in 
April,  one  thousand  eig;ht  hundred  and  eighty-two,  or  as 
soon  thereafter  as  convenient,  and  not  less  than  five  mem- 
bers shall  constitute  a  quorum  at  any  meeting."  Taking 
these  provisions  together,  it  was  plainly  the  intention  of 
the  legislature  that  the  bath  keeper  was  to  be  elected  an- 
nnally,  at  the  regrular  annual  meeting.  This  the  trustee.s 
appear  to  have  done  in  so  far  as  Michael  A.  Pentony  is  con- 
cerned. He  was  elected  at  the  regular  annual  meeting' 
held  in  April,  1897,  The  next  two  annual  meetings  were 
permitted  to  pass  without  an  election,  presumptivelv  be- 
cause the  trustees  were  satisfied  to  allow  Pentony  to  con- 
tinue as  bath  keeper  under  his  original  election.  Having 
failed  to  elect  at  their  regular  annual  meeting,  the  relator 
claims  that  they  had  a  right  to  elect  at  any  special  meeting 
thereafter.  But  this  does  not  follow.  On  the  contrary, 
their  failure  to  elect  at  their  reg-ular  annual  meeting,  and 
permitting  Pentony  to  hold  over,  according  to  the  strict 
construction  insisted  on  by  the  relator,  be  would  be  en- 
titled to  hold  the  office  until  the  next  regular  annual  meet- 
ing of  the  trustees,  for  they  would  be  without  authority  to 
appoint  his  successor  except  in  case  of  a  vacancy  at  a  spe- 
cial meeting;  in  short,  that  the  allowance  of  the  annual 
meeting  to  go  by  without  an  election  is  equivalent  to  the 
re-election  of  the  incumbent,  who  holds  over  by  appoint- 
ment of  law.  The  right  to  hold  over  is  "held  by  the  same 
title,  or  by  as  high  and  lawful  tenure,  after  the  prescribed 
term,  until  the  title  of  a  duly  elected  and  qualified  suc- 
cessor attaches,  as  before  and  during  such  term,"and  con- 
tinues "until  a  qualified  successor  has  been  elected  by  tbe 
same  electoral  body  as  that  to  which  the  incumbent  owes 
his  selection,  or  which,  by  the  law,  is  entitled  to  elect  a  suc- 
cessor." States.  Harrison,  113  Ind.  234,  (16  N.  E.  384); 
itia/e  v.  Ho'u/e,  25  Ohio  St.  588;  Hubbard \.  Cra-jifoid,  19 
Kan.  570;  Gasman  v.  Slate.  106  Ind.  203,  (6  N.  E.  349) ;  Ex. 
partt  Lawhome,  18  Gratt.  85;  Johnson  v.  Mann,  77  Va. 
265;  State  v.  Jenkins,  43  Mo.  261.     Of  course,  it  is  the  same 
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body  ID  this  case  that  holds  the  special  meeting-  as  well  as 
the  regular  meeting.  When  the  law  required  them  to  fix  a 
time  and  place  for  the  regular  annual  meeting  by  order, 
and  also  provided  for  the  annual  election  of  bath  keeper,  it 
undoubtedly  intended  that  such  annual  election  should  take 
place  at  such  regular  annual  meeting  and  at  no  other  time;; 
just  as  regular  elections  by  the  people,  the  lej^islature,  or 
other  bodies  empowered  to  elect  officers  at  a  fixed  time 
and  place.  If  they  fail  to  elect  at  such  time  and  place,  the 
power  to  elect  is  gone  until  the  next  regular  period  of  time 
has  elapsed,  and  the  incumbents  in  office,  empowered  by 
law  to  do  so,  hold  until  their  successors  are  elected  in  ac- 
cordance with  the  provisions  of  law.  So  that  Pentony 
would  be  entitled  to  hold  over  until  his  successor  is  legally 
elected  by  the  body,  and  in  the  manner,  and  at  the  time 
and  place,  fixed  in  obedience  to  law;  and  the  selection  of 
John  E.  Hunter  not  being  at  the  regular  annual  meeting, 
but  at  a  special  meeting  called,  without  regard  to  a  fixed 
annual  time  or  place,  is  void.  But  it  seems  to  me  that  this 
section  of  the  statute  will  bear  a  more  liberal  construc- 
tion, and  this  is  that  the  direction  to  the  trustees  to  elect  a 
bath  keeper  is  mandatory,  but  to  do  so  annually  is  merely 
directory,  so  as  to  always  have  a  bath  keeper  in  charge,  es- 
pecially during  the  bathing  season  of  the  year,  beginning 
in  the  spring  and  ending  in  the  fall.  This  bath  keeper,  so 
elected  is  to  hold  his  office  until  his  successor  is  elected. 
He  is  not  chosen  for  any  given  term,  but  holds  his  oEGce 
during  good  behavior,  at  the  pleasure  of  the  trustees.  He 
is  responsible  to  them,  and  may  be  displaced  at  any  time, 
and  have  his  place  filled  by  another,  but  in  case  of  vacancy 
there  must  be  always  an  annual  election.  The  fact  that 
the  legislature  did  not  provide  for  the  removal  of  such  bath 
keeper  for  cause,  or  provide  for  the  filling  of  casual  vacan- 
cies, upholds  this  construction;  otherwise,  a  bath  keeper 
once  appointed,  competent  or  incompetent,  moral  or  im- 
moral, present  or  absent,  dead  or  alive,  would  be  entitled 
to  hold  the  office  for  one  year,  and  while  he  might  neglect 
its  duties,  yet,  like  the  ancient  guardianship,  he  could  not 
resign  until  the  expiration  of  his  term.  The  word  "annu- 
ally," if  used  to  fix  the  tenure  of  office  at  one  year,  makes 
the  clause  "until  hia  successor  is  elected"  unnecessary, 
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for,  if  a  successor  is  elected  at  the  appointed  time  every 
year,  the  necessity  for  these  words  is  destroyed.  "Until 
the  election  of  his  successor"  is  equivalent  to  "at  the  pleas- 
ure of  the  trustees,"  which  pleasure  is  to  be  made  known 
by  the  election  of  such  successor.  Laws  prescribing-  the 
duties  of  public  officers  are  usually  peremptory  or  man- 
datory, while  those  fixing  a  time  for  the  performance  of 
such  duties  are  directory.  23  Am.  &  Eng*.  Enc.  Law.  458. 
A  doubtful  provision  in  a  statute  should  be  so  construed 
as  to  effect  the  purpose  of  its  enaction,  /d.  319.  The  trus- 
tees were  charged  with  the  duty  of  superintending  and  con- 
trolling Berkeley  Springs  and  the  bathsconnected  therewith 
for  public  convenience  and  health,  and  clothed  with  all  nec- 
essary power  to  render  their  trust  effective  for  the  pur- 
poses for  which  it  was  created.  To  accomplish  these  ends, 
they  must  have  at  all  times  an  efficient,  accommodating 
bath  keeper,  acceptable  to  the  traveling  public  in  search 
of  health  and  relief  from  bodily  afflictions.  An  obnoxious, 
inefficient,  or  inattentive  bath  keeper  could  entirely  drive 
away  and  destroy  the  patronage  of  the  springs;  and,  if  the 
trustees  had  not  the  power  of  removal,  they  would  be  en- 
tirely at  his  mercy  during  the  term  of  his  office.  Thus  would 
the  purpose  of  their  creation  be  entirely  at  the  mercy  of 
their  appointee.  Such  is  not  a  reasonable,  but  rather  an 
absurd,  construction  of  the  provisions  involved.  The  true 
construction,  and  the  one  in  harmony  with  the  end  to  be 
attained,  is  that  the  bath  keeper  held  his  position,  not  for 
any  given  term,  but  at  the  pleasure  of  the  trustees  until 
the  election  of  his  successor.  By  either  construction,  the 
alternative  writ  must  be  quashed,  and  the  petition  dis- 
missed. 

Dismissed. 
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*S      Submitted  November  2,  1899— Decided  December  9,  1899. 

Sj        1,    Prohibition— ICrtf—JtirfsdiWion. 

To   warrant   a   cuitrt   in  granting  a   writ   of   probibilion.  il 
ahouid   clptiriy   appear   that   the   inferior  tribunal   is  actually 
pnireeding.   i>r   ia   about    to   proceed,    in   some      matter   oter 
which  it  possesws  no  rightful  jiiriHdiction.     (p.  351), 
2.    Board  of  Education— Du^Jta—WmM^eria/. 

The  d\ities  of  a  board  of  education  in  the  management  ani 
control  of  graded  schools  whieh  have  been  established  in  its 
district   are  essentially  raiDislertal.    (p.   352). 
3      PnOHIBITinN—  Writ—Jadi'-inl. 

A  writ  (Jf  prohibition  only  ffoes  against  a  judicial  tribunal 
and  judicial  action,  and  not  that  which,  is  merely  ministeriil. 
(p.  351). 

Application  by  the  board  of  education  of  Fairfax  district 
and  A.  S.  Hassinger  and  others  for  a  writ  of  prohibition 
against  John  H.  Holt,  judge  of  the  circuit  court  of  Tucker 
County,  and  others. 

M'rii  Granted. 

Cunningham  &  Stalungs  and  E.  P.  Dukkin,  for  peti- 
tioners. 

W.M.  G.  ('ONLEY  and  E.  D,  Talbott,  for  respondents. 

McWhokti-;r,  Jldhk: 

This  is  an  application  by  the  board  of  education  of  Fair- 
fax district,  Tucker  County,  and  A,  S.  Has.singer.  presi- 
dent of  said  board,  and  J.  W.  Duncan,  claiming  to  be  a 
commissioner  and  member  of  said  board,  for  a  writ  of  pro- 
hibition  against  the  Honorable  John  Homer  Holt,  judge  of 
the  circuit  court  of  Tucker  County,  the  circuit  court  of 
said  countv,  S.  W.  Grogao,  and  I.  N.  Post,  assuming  and 
claiming  to  be  commissioners  and  members  of  said  board 
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of  education  of  Fairfax  district,  A.  E.  Michael,  J.  L.  Fort- 
ney,  J.  S.  Shaver,  Alice  Deets,  and  A.  M.  Dennison.  Peti- 
tioners allege  that  they  are  aggrieved,  molested,  hindered, 
and  disturbed  in  their  respective  duties  as  a  board  of  edu- 
cation, and  president  and  commissioner  thereof,  by  a  va- 
cation order  entered  by  said  Holt,  judge,  on  the  9th  day  of 
September,  1899,  purporting  to  be  a  rule  in  prohibition 
against  petitioners,  as  well  as  against  H.  W.  Freeman, 
Minnie  Cbisholm,  Pearl  Carver,  Carrie  McKee,  and  C,  C. 
Moore,  which  last  named  are  teachers  of  the  graded  free 
school  of  Thomas,  in  said  Fairfax  district,  without  auihor- 
ityoflaw,  and  without  jurisdiction  conferred  or  reposed 
therein  by  law;  that,  if  said  judge  of  said  court  has  any 
such  color  of  authority  or  jurisdiction  that  may  be  con- 
ferred  by  law,  he  has  usurped  and  abused  any  such  juris- 
diction that  he  may  have  had  or  taken  in  the  premises  in 
entering  said  order  of  September  9,  1899.  A  copy  of  said 
order  is  filed  with  the  petition,  and  a  writ  is  sought  to  be 
issued  by  this  Court  to  prohibit  the  further  prosecution  in 
said  circuit  court  of  a  proceeding  in  prohibition  against 
petitioners  and  the  teachers  named.  The  petition  of  S.  W. 
Grogaa  and  I.  N,  Post  for  writ  of  prohibition  is  exhibited 
with  the  petition  in  this  case,  from  which  it  appears  that 
said  I.  N.  Post  caused  to  be  instituted  in  said  circuit  court 
a  gito  viarranlo  proceeding  to  oust  the  petitioner  J.  W. 
Duncan  from  the  said  office  of  commissioner  of  said  board 
of  education  of  said  Fairfax  district,  who  had  been  and  was 
acting  as  such  commissioner  with  said  Hassinger,  the  pres- 
ident of  said  board,  and  the  object  of  the  prohibition  was 
to  prohibit  said  J.  W.  Duncan  from  acting  as  a  member  of 
said  board  of  education  until  said  quo  warranto,  proceed- 
ing agciinst  him  could  be  heard  and  determined;  that  A. 
S.  Hassinger  be  prohibited  from  conspirin&f  and  confeder- 
ating with  said  Duncan  to  hinder  the  teachers  appointed 
by  petitioners  Grogan  and  Post,  as  such  board,  from  teach- 
ing the  Thomas  graded  free  school;  that  tbe  teachers 
named  as  defendants,  appointed  by  said  Hassinger  and 
Duncan,  be  prohibited  from  interfering  or  in  any  manner 
molesting  the  teachers  appointed  by  said  Post  and  Grc^an 
in  teaching  the  said  Thomas  graded  school;  and  that  a  rule 
be  issued,  returnable  at  the  first  dayof  the  nexi  term  of 
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said  court,  against  said  Duncan  and  Hassinger  and  the 
teachers  named.  And  on  the  9th  day  of  September.  1899, 
said  judge  entered  a  vacation  order  according  to  the  prayer 
of  said  petition,  which  is  the  rule  in  prohibition  complained 
of.  Petitioners  file  with  their  petition  for  the  writ  here  a 
certificate  of  election  by  the  board  of  canvassers  of  Tucker 
County,  showing  the  election  by  a  very  large  majority  at 
thegeneial  election,  November  1898,  of  J.  W.  Duncan  to 
the  office  of  commissioner  on  said  board,  which  is  certainly 
color  of  title  to  the  office;  and  it  is  not  disputed  but  admit- 
ted that  Hassinger  is  the  legal  president  of  the  board. 
The  title  to  the  office  of  J.  W.  Duncan  is  asisailed  by  the 
proceeding  in  quo  warranto:  The  question  is  has  the  said 
judge  or  the  circuit  court  jurisdiction  to  interfere  with  the 
regular  proceedings  of  the  board  by  prohibition?  In  Su- 
pervjsots  v.  Wiitfrfield.  27  Gratt.  329,  it  is  said:  "It  is  a 
principle  of  universal  application  and  one  which  lies  at  the 
very  foundation  of  the  law  of  prohibition  that  the  jurisdic- 
tion is  strictly  confined  to  cases  where  no  other  remedy  ex- 
ists; and  it  is  always  a  sufficient  reason  for  withholding 
the  writ,  that  the  party  aggrieved  has  another  and  com- 
plete remedy  at  law."  It  seems  to  be  well  settled  that 
"the  writ  of  prohibition  will  not  lie  to  restrain  an  inferior 
court  from  exercising  jurisdiction  in  a  particular  case  if 
such  court  has  jurisdiction  of  cases  of  that  kind."  Halde- 
man  v,  Davis,  28  W.  Va.  324,  in  which  case  Judge  Snyder, 
says:  "In  order  to  authorize  the  writ,  the  petitioner  must 
clearly  show  that  the  inferior  tribunal  is  about  to  proceed 
in  a  matter  over  which  it  has  no  jurisdiction.  It  will  not 
issue  when  the  facts  do  not  affirmatively  make  the  juris- 
diction clear  and  distinct."  Moss\.  Barkam,  94  Va.  12, 
(26  S.  E.  388);  Origg  v.  Dahkeimer,  88  Va.  508,  (13  S.  E. 
993);  County  Court  w  Borenimi,  34  W.  Va.  362,(12  S.  E. 
490) ;  Buskirk  v.  Circuit  Court  Judge,  7  W.  Va.  91 ,  where  it 
is  held  that:  "Prohibition  can  only  be  interposed  in  a 
clear  case  of  excess  of  jurisdiction  on  the  part  of  some  in- 
ferior judicial  tribunal.  When  the  matter  is  clearly  within 
the  jurisdiction  of  the  inferior  court  a  mere  error  in  the 
proceedings  may  be  ground  of  appeal  or  review,  but  not  of 
prohibition," 
There  can  be  no  question  about  the  jurisdiction  of  the 
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board  of  education  to  establish  a  graded  school,  and  take 
charge  and  control  of  it.  employ  teachers,  and  cause  it  to 
be  conducted  under  the  provisions  of  section  26,  chapter 
45,  Code.  The  real  contest  in  this  matter  is  between  the 
said  I.  N,  Post,  who  claims  to  be  a  properly  appointed,  quali- 
fied member  of  the  board  of  education,  and  J.  W.  Duncan, 
who  claims  to  be  also  a  member  by  election  by  the  people, 
and  acting  in  that  capacity,  with  a  quo  warranto  proceed- 
ing on  the  part  of  Post  pending  to  oust  him  from  the  office, 
and  to  install  the  said  Post  in  his  stead.  The  vacation  or- 
der complained  of  recites  the  pendency  of  the  quo  warranto 
proceedings,  and  restrains  all  the  defendants,  the  said 
Duncan,  Hassinger,  and  the  teachers  (naming  them), 
'■'from  doing  any  and  all  of  the  things  each  of  them  are  re- 
qnired  to  answer  why  they  should  not  be  prohibited  from 
■  doing,  until  the  further  order  of  the  court  herein."  The 
effect  of  this  order  is  to  suspend,  as  illegal,  the  board  as 
constituted  by  its  president,  Hassinger,  and  Commissioner 
Duncan,  from  the  exercise  of  its  functions  as  a  body,  and 
to  remove  or  suspend  the  teachers  in  the  Thomas  graded 
school,  and  to  legalize  temporarily  the  board  as  composed 
of  the  two  commissoners.  Post  and  Grogan,  and  the  teach- 
ers employed  by  them;  virtually  deciding  the  questions  in- 
volved in  the  quo  vjarranto  proceeding  on  the  application 
for  prohibition.  It  appears  from  the  vacation  order  itself 
that  the  quo  warranto  ■proceediags  were  instituted  by  said 
Post  himself  against  Duncan,  whereby  he  admits  that  Dun- 
can had  possession  of  the  of&ce,  exercising  the  functions 
thereof.  "To  warrant  a  court  in  granting  this  extraordi- 
nary remedy,  it  should  clearly  appear  that  the  inferior 
tribunal  is  actually  proceeding,  or  is  about  to  proceed,  in 
some  matter  over  which  it  possesses  no  rightful  jurisdic- 
tion." High,  Extr.  Rem.  5  780.  In  Norfolk  and  W.  R. 
Co.  V.  Pinnacle  Coal  Co.,  44  W.  Va.  574,  (30  S.  E.  1%),  41 
L.  R,  A.  414.  it  is  said  in  reference  to  ihe  writ  of  prohibi- 
tion: "It  always  goes  against  a  judicial  tribunal  and  ju- 
dicial action,  and  not  that  which  is  merely  ministerial.  A 
court  that  usurps  jurisdiction  only  errs,  but  its  error  is  of 
such  a  grievous  nature  as  to  call  for  prompt  redress  from 
a  supervising  tribunal."  The  effect  of  the  vacation  order 
complained  of  is  to  restrain  a  board  of  education  and  set  of 
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teachers  id  charg^e  of  Thomas  grraded  school,  and  replace 
them  with  another  board  of  education  and  another  set  of 
teachers,  at  least  for  the  time  bein^;  and  the  prohibition 
thus  becomes  auxiliary  to  the  quo  zvarranto  proceeding. 
The  duties  of  a  board  uf  education  in  conducting  a  graded 
school  already  established  are  purely  ministerial.  The 
writ  should  issue. 

Wrii  OranUd. 


^g|  CHARLESTON. 

^ — — ^  McGEEtf/a/f.  Sampselle ^/ <//. 

f^^J^  Submitted  June  23,  1899— Decided  December  9,  1899. 

1.  Delinquent  B\\x.~ShcHff's  Affid<ivU—Tiilc. 

The  law  reqiiirrs  the  sh^rifT  In  append  to  bis  return  of  de- 
linqiipnt  lands  a  J.reBcribed  aflidavit.  If  he  omils  to  tlo  so, 
anil  Kuch  Wnd  is  mibsequently  sold  by  the  sheriff,  and  by  him 
puri'haEed  on  behalf  of  the  State,  such  omiKRion  will  vitiate 
the  sale,  and  the  State  will  thereby  acquire  no  title  to  the 
land.  '     (p.  356),. 

2.  Delinquent  SALES-^'firufe  Construed. 

Where  the  Stale  becomes  the  purchaser  of  land  at  a  delin- 
((ilent  sale,  the  reqiiirementu  of  the  statute  with  reference 
to  the  return  and  sale  of  delinquent  lands  must  be  complied 
with  before  the  title  to  such  land  becomes  vested  in  the 
Slate,     (p.  338). 

3.  State— PvRCHASER—Curntine—Statute. 

The  curative  provisions  of  section  2a  of  chapter  31  of  the 
Code  do  not  apply  where  the  Stale  becomes  a  purchaser  of 
land  at  a  delinquent  sale.      (p.  358). 

4.  Purchaser  Delinquent  Kale— fiWe. 

When  (he  proceedings  for  the  reti 
___  land   as   delinquent    for   the   non-pa; 
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as  lo  confer  (itie  upon  an  iniHvidiial  or  the  Stute  as  a  pur- 
chaser thereof,  siieh  purchaser  becomes  vested  with  BHch  es- 
tate in  and  to  the  land  so  purchased  an  at  the  commencement 
of.  or  at  any  time  during,  the  year  for  which  said  taxes  were 
HHsesBed,  was  vested  in  the  party  assessed  with  said  taxes. 

(p.  358). 

Appeal  from  Circuit  Court,  Mingfo  County. 

Bill  by  Nancy  Brown  and  Willtani  McGhtie  ai;>;ainst  L.  A. 
Sampselle  and  others.  Decree  for  defendants.  Plaintiff 
McOhee  appeals. 

Jfeversed. 

H.  K.  Shdmate  and  Camfbell,  Holt  &  Campbell,  for  ap- 
pellant. 

R.  H,  HoYLE,  for  appellees. 

Enrlish,  Judge: 

The  questions  presented  for  consideration  in  this  case 
arise  out  of  conflicting  claims  to  the  timber  on  a  certain 
tract  of  land  of  two  hundred  and  fifty  acres,  now  situated 
on  the  waters  of  Bens  creek,  Mingt)  County,  tormerly  in 
Logan  County.  It  appears  from  the  record  that  on  the  4th 
of  June,  188S,  Enoch  Gihson,  who  then  owned  one  thousand 
five  hundred  acres  on  Bens  creek,  then  in  Logan  County, 
sold  and  conveyed  to  petitioner  William  McGhee,  one  thous- 
and nine  hundred  and  seventy-six  poplar  trees  on  said 
land,  which  trees  were  marked  with  the  letter  "M,"  with 
an  ax.  The  deed  for  same  was  recorded  June  24,1888, 
On  December  16,  1889,  said  Gibson  conveyed  to  Nancy 
BrowD,  his  daughter,  two  hundred  and  fifty  acres,  a  por- 
tion of  said  one  thousand  five  hundred  acres,  reserving  and 
excepting  the  marked  poplar  timber.  On  the  28th  of  Sep- 
tember, 1895,  Nancy  Brown  and  her  husband  sold  and 
conveyed  to  said  William  McGhee  three  hundred  and 
twelve  yellow  poplar,  cucumber,  and  ash  trees,  and  seven 
hundred  and  seventy-three  oaks,  standing  on  said  two  hun- 
dred and  fifty  acre  tract,  also  marked  with  an  "M,"  which 
deed  was  recorded  November  28, 1895.  This  two  hundred 
and  fifty  acre  tract  was  returned  delinquent  for  alleged 
non-payment  of  taxes  for  the  year  1891  in  Logan  County. 
Subsequently  the  sheriff  undertook  to  advertise  and  sell 
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this  tract  for  taxes.  And  on  November  19,  1895,  a  suit 
was  instituted  in  the  name  of  the  State  of  West  Virginia  in 
the  circuit  court  of  Mingo  County  against  said  Nancy 
Brown  and  many  others,  not  including  McGhee,  the  pro- 
cess in  which  suit  was  made  returnahle  to  December  rules, 
was  served  upon  some  of  the  defendants,  and  returned 
"Not  tound"  as  to  Nancy  Brown.  At  the  December  rules, 
1895,  the  bill  was  tiled,  embracing  difiFerent  tracts  of  land 
and  many  defendants,  including  Nancy  Brown.  The  bill 
prayed  for  the  sale  of  the  land,  alleging  that  it  had  been 
properly  returned  delinquent;  that  it  had  been  sold  and 
bought  in  by  the  sheriff  for  the  State;  that  the  land  had 
been  certified  by  the  auditor. to  the  commissioner  of  school 
lands,  and  by  him  reported  to  tbe  circuit  court  as  liable  to 
sale  under  the  provisions  of  chapter  105  of  the  Code;  and 
that  by  reason  of  said  sale  and  purchase  the  title  had  be- 
come absolutely  forfeited  and  completely  vested  in  the 
state,  and  the  same  had  not  been  redeemed  or  released 
from  said  forfeiture,  and  was  liable  to  be  sold  for  the  ben- 
efit of  the  school  fund.  On  January  18,  1896,  the  cause 
was  referred  to  a  commissioner,  who  reported  that  the 
Nancy  Brown  tract  had  by  reason  of  the  sale  and  purchase 
thereof  become  vested  in  the  state  for  the  benefit  of  the 
school  fund.  On  September  23, 1896,  a  decree  was  entered 
confirming  the  commissioner's  report,  finding  forty-tour 
dollars  and  eighteen  cents  taxes  and  interest  against  tbe 
Nancy  Brown  tract,  and  decreeing  it  and  many  other 
tracts  to  be  sold  for  the  school  fund.  In  pursuance  of  this 
decree  the  tract  was  advertised  and  sold  on  the  21st  of  Jan- 
uary, 1897,  to  the  appellee,  L,  A.  Sampselle,  trustee,  who 
paid  the  taxes  and  interest  due  the  state,  which  sale  was 
afterwards  confirmed,  and  a  deed  directed  to  be  made  to 
the  purchaser.  The  return  on  the  original  summons  be- 
ing "Not  found"  as  to  Nancy  Brown,  the  state  obtained 
permission  from  the  court  for  tbe  sheriff  to  amend  his  re- 
turn so  as  to  show  service  upon  her.  On  the  15th  of  May, 
1897,  the  said  Nancy  Brown  and  William  McGhee  appeared 
in  the  cause  and  filed  tneir  ioint  petition,  alleging  tbe  con- 
veyance to  Nancy  Brown  of  the  two  hundred  and  fifty 
acres  by  deed  dated  December  16,  1889,  and  that  McGhee 
owned  the  three  hundred  and  twelve  poplar  and  seven  hun- 
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dred  and  seventy-three  oak  trees  standing  on  said  land, 
and  filed  the  deeds  for  same  as  exhibits.  The  petition 
also  alleged  irregularities  in  the  delinquent  list  and  tax 
sale  as  to  the  Brown  tract;  that  Nancy  Brown  was  not 
served  with  process,  and  McGhee  was  not  made  a  party 
defendant  in  the  original  suit;  the  sale  and  purchase  hy 
Sampselle, — and  prayed  for  process  against  Sampselle, 
Hoyle,  and  Hatfield  to  answer  the  petition,  and  that  the 
decree  of  sale,  the  sale,  and  decree  confirming  same,  be 
set  aside,  and  for  general  relief.  The  appellees  appeared, 
waived  service  of  process,  and  objected  to  the  filing  of  the 
petition,  which  objection  was  overruled.  Said  appellees 
also  moved  to  strike  out  said  petition,  and  filed  their  joint 
demurrer  to  the  same,  which  motion  and  demurrer  were 
overruled;  and  thereupon  they  filed  their  joint  answer  de- 
nying the  materia]  allegations  of  the  petittoas,  and  the  pe- 
titioners replied  geoeraHy.  Depositions  were  taken,  and 
two  amended  petitions  filed,  both  of  which  were  objected 
to,  and  the  objection  overruled,  in  each  case.  They  also 
moved  to  strike  out  and  demurred  to  said  amended  peti- 
tions, which  motions  and  demurrers  were  overruled;  and 
on  January  19,  1898,  on  motion  of  said  Nancy  Brown,  each 
and  all  of  said  petitions  and  the  entire  proceedings  were 
dismissed  as  to  her,  and  the  court,  proceeding  to  deter- 
mine the  cause  as  to  McGhce,  decreed  that  he  was  not 
entitled  to  the  relief  prayed  for  in  his  petition,  and  dis- 
missed the  same  at  his  costs.  The  act  of  Nancy  Brown  in 
dismissing  her  petitions,  and  the  proceedings  thereunder 
as  to  her,  leave  the  said  McGhee  as  the  sole  appellant. 

The  first  error  assigned  by  him  claimed  that  the  court 
should  have  set  aside  the  deed  to  Sampselle,  trustee,  the 
sale  and  confirmation,  and  the  decree  of  sale,  as  clouds 
upon  the  title  of  petitioner  to  the  timber  aforesaid,  and  it 
erred  in  not  so  decreeing.  In  considering  this  assignment 
of  error,  I  call  attention  first  to  the  fact  that  on  the  face  of 
the  deed  from  Enoch  Gibson  and  wife  to  Nancy  Brown,  filed 
as  Exhibit  1  with  the  petition  of  Nancy  Brown  and  W.  Mc- 
Ghee, there  is  an  exception  oE  all  the  marked  timber  (pop- 
lar) from  2b  inches  up,  and  all  the  walnut  timber  and  all 
the  mineral  rights  (as  evidently  intended  by  "miner 
rights").     Now,  it  appears  from  the  record  in  this  case 
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that  the  sheriff  of  Logman  County  made  an  attempt,  under 
the  provisions  of  section  18  of  chapter  30  of  the  Code,  to 
return  said  two  hundred  and  fifty  acre  tract  delinquent  for 
the  nonpayment  of  taxes  thereon  for  the  year  1891.  That 
section  requires  that  the  sheriff  or  collector  shall,  on  or 
before  the  first  Monday  in  June  next  succeeding  the  year 
for  which  such  taxes  were  assessed,  make  alphabetical 
lists,  by  districts,  of  three  classes;  also,  "A  list  of  other 
real  estate  which  is  delinquent  for  the  aonpaymeot  of 
taxes  thereon,  which  shall  be  in  the  same  form  and  with 
the  same  oath  made  and  subscribed  as  io  the  above  first 
mentioned  list."  Said  sheriff,  in  this  case,  in  attempting 
to  make  out  and  return  his  delinquent  list,  utterly  failed 
to  do  so  within  the  time  and  manner  prescribed  by  statute, 
in  that  he  failed  within  that  time  to  make  and  subscribe 
the  oath  prescribed  by  statute,  and  append  the  same  to 
said  list.  On  this  point  this  Court  held  in  the  caseofyac^- 
son  V.  Killle,  34  W.  Va.  207,  (12  S.  E  484).  as  follows: 
"The  law  requires  the  sheriff  to  append  to  his  return  of 
sales  of  delinquent  lands  a  prescribed  affidavit.  If  he  omit 
to  do  so,  or  omit  from  such  affidavit  a  material  or  substan- 
tial portion  of  it  as  so  prescribed,  the  clerk  should  not 
make  the  purchaser  a  deed,  and  if  the  objection  is  inter- 
posed before  the  deed  is  made  the  sale  should  be  set 
aside."  It  is  true  that  when  the  State  becomes  the  pur- 
chaser at  a  delinquent  sale  no  deed  is  made  to  it,  but  sec- 
tion 31  of  chapter  31  of  the  Code  provides  for  the  purchase 
by  the  sheriff  of  delinquent  lands  on  behalf  of  the  State, 
and  a  return  of  a  list  of  the  lands  so  sold  by  him  for  the 
State,  and,  among  other  things,  provides  that  the  officer 
making  out  the  list  shall  make  oath  that  it  contains  a  true 
account  of  all  the  real  estate  within  his  county  purchased 
by  him  for  the  State  during  the  year,  and  return  the  list, 
with  a  certificate  of  the  oath  attached,  to  the  clerk  of  the 
countv  court  within  ten  days  after  such  sale,  who  shall 
within  twenty  days  after  such  sale  record  the  same  in  a 
well-bound  book,  and  transmit  the  original  to  the  auditor. 
Section  32  of  the  same  chapter  provides  that  "the  auditor 
shall  cause  all  the  lists  received  in  his  office  under  the  pre- 
ceding section  to  be  recorded  in  a  well-bound  book,  and  all 
such  estate,  right,  title  and  interest  in  the  real  estate  men- 
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tioned  in  such  lists  as  would  have  vested  in  an  individual 
purchaser  thereof  at  such  sale,  who  had  obtained  proper 
deeds  therefor  and  caused  them  to  be  admitted  to  record 
in  the  proper  office,  shall  be  by  the  sale  and  the  purchase 
on  behalf  of  the  state  vested  in  the  State,  without  any  deed 
or  other  conveyance  therefor  to  the  State."  This  result, 
however,  does  not  follow  unless  the  land  has  been  returned 
deliaqueot,  sola,  and  purchased  by  the  sheriff  for  the 
State  in  the  manner  prescribed  by  statute,  and  all  the  ma- 
terial requirements  in  reference  to  the  return  of  the  delin- 
quent list  and  return  of  the  sales  made  by  the  sheriff  or 
other  officer  have  been  in  the  time  prescribed  by  law,  and 
have  been  recorded  by  the  clerk  of  the  county  court  and 
by  the  auditor  as  required  by  statute.  To  show  the  im- 
portance of  these  returns  being  made  in  the  time  fixed  by 
statute,  this  Court  held  in  McCalUslerv.  Cottrille,  24  W. 
Va.  173,  that  "it  is  the  official  duty  of  the  clerk  of  the 
county  court  to  note  in  his  office  the  day  on  which  the 
sheriff  returned  his  list  of  the  sale  of  lands  sold  for  delin- 
quent taxes,  and  if  be  fail  to  make  i^uch  note  or  his  of&ce 
shows  that  such  list  was  not  returned  and  filed  therein  for 
more  than  ten  days  after  the  completion  of  such  sales,  this, 
in  either  case,  is  such  an  omission  and  irregularity  as  ma- 
terially to  prejudice  the  rights  of  the  owner  of  land  sold  at 
such  sale,  and  therefore  vitiates  any  deed  made  to  a  pur- 
chaser of  the  land  by  said  clerk,  or  a  commissioner  ap- 
pointed for  that  purpose."  Now,  then,  if  the  failure  of 
the  officer  to  make  his  return  of  the  delinquent  sales  within 
ten  days  required  by  statute  must  be  regarded  as  such  an 
omission  and  irregularity  as  will  vitiate  any  deed  made  by 
the  clerk  in  pursuance  thereof,  bow  much  more  should  the 
fact,  apparent  from  the  records  of  the  countv  court  in  this 
case,  that  the  delinquent  list,  which  should  have  been  re- 
turned before  the  first  Monday  in  June,  1892,  was  returned 
to  the  clerk's  office  without  any  affidavit  appended,  and  that 
thesame  list  was  afterwards  returned  with  affidavit  append- 
ed bearing  the  date  of  4th  of  July,  1892, — a  date  long  sub- 
sequent to  the  time  such  return  could  have  been  properly 
made  under  the  statute!  But  if  this  land  had  been  regu- 
larly and  properly  returned  delinquent,  and  sold,  the  State 
would  only  have  acquired  such  title  as  Nancy  Brown  had. 
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Under  the  ruling  of  this  Court  in  the  cased  Snmmersy. 
Kana-wha  Co.,  26  W.  Va.  159,  it  was  held  that  "the  pur- 
chaser of  land  sold  for  taxes,  who  has  obtained  his  tas  deed 
therefor,  and  had  the  same  duly  recorded  in  the  proper 
county,  becomes  invested  with  such  estate  in  and  to  the 
land  so  purchased  by  him  as  at  the  commencement  of,  or 
at  any  time  during,  the  vear  for  which  said  taxes  were  as- 
sessed, was  vested  in  the  party  assessed  with  said  taxes," 
It  appears  from  the  testimony  that  one  thousand  nine 
hundred  and  »eventy-six  poplar  trees  were  purchased  by 
the  appellant  from  Enoch  Gibson  in  1887-89;  that  he  took 
a  deed  for  same,  and  bad  it  recorded,  and  paid  taxes  od 
the  trees;  and  that  the  two  hundred  and  fifty  acre  tracts 
sought  to  be  sold  as  delinquent  was  conveyed  to  Nancy 
Brown  by  her  tather,  Enoch  Gibson,  and  on  the  face  of  the 
deed  he  expressly  excepted  all  of  the  marked  poplar  tim- 
ber from  twenty-six  inches  up,  ana  all  of  the  walnut  tim- 
ber. So  she  never  had  any  title  to  the  marked  poplar 
timber  over  twenty-six  inches,  nor  the  walnut  timber  on 
the  tract  when  it  was  attempted  to  be  returned  delinquent 
in  1891.  In  order  that  the  State  should  acquire  the  title 
which  was  vested  in  the  party  in  whose  name  the  land  was 
assessed  at  the  time  it  was  returned  delinquent,  all  of  the 
material  requirements  of  the  statute  in  regard  to  the  re- 
turn and  sale  of  delinquent  land  must  be  complied  with. 
See  Twiggs  v.  ChevaUie,  4  W.  Va.  463,  (Syl..  point  2). 
The  curative  provisions  of  section  25  of  chapter  31  of  the 
Code  do  not  apply  where  delinquent  lands  are  purchased 
by  the  sheriff  on  behalf  of  the  State,  and,  if  they  did,  the 
umissiou  to  append  the  affidavit  required  by  statute  to  the 
delinquent  list,  and  have  the  same  properly  recorded  by 
the  clerk,  is  such  an  error  as  renders  the  subsequent  pro- 
ceedings a  nullity.  My  conclusion  is  that  the  State  ac- 
quired no  title  to  said  tract  of  land,  or  the  timber  standing 
on  it,  by  reason  of  said  sale;  that  the  court  erred  in  dis- 
missing appellant's  petition;  and  the  decree  complained  of 
is  reversed,  and  the  cause  ia  remanded. 

Bhannon,  Judge: 

While  agreeing  to  the  decision,  I  cannot  at  present  see 
why   tbe  curative  provisions   for  deeds   to  the   individual 
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purchasers  do  not  apply  to  the  State,  thou|fh  I  have  not 
thoroug^hly  examined  the  matter.  The  State  does  not 
g-uaranty  the  action  of  her  officers. 


ON  REHEARING. 


Engosh,  Judge: 


After  a  careful  consideration  of  the  arguments  presented 
both  at  the  time  the  cause  was  originally  heard  and  upon 
rehearing,  I  am  unable  to  reach  a  different  conclusion  from 
that  arrived  at  in  the  foregoing  opinion,  which  contains  the 
reasons  upon  which  it  is  based.  In  addition  thereto,  how- 
ever, it  may  not  be  improper  to  call  attention  to  the  fact 
that  this  two  hundred  and  fifty  acre  tract  was  returned 
delinquent  in  the  name  of  Nancy  Brown,  and,  if  the  pro- 
cedings  were  of  the  most  regular  character,  the  state 
could  have  thereby  acquired  only  such  interest  in  the  land 
as  Nancy  Brown  possessed;  and  unless  a  perfect  title  was 
acquired  by  the  State  the  subsequent  procedure  by  the 
school  commissioner  could  confer  no  more  title  than  be- 
longed to  Nancv  Brown  at  the  date  of  the  sale.  The  rec- 
ord shows  that  the  marked  poplar  timber  from  twenty>six 
inches  up.  and  all  of  the  walnut  timber,  on  said  two  hun- 
dred and  fifty  acre  tract  never  belonged  to  Nancy  Brown, 
because,  the  same  was  expressly  reserved  on  the  face  of 
said  deed  by  which  she  acquired  title  from  ber  father,  and 
that  she  sold  and  conveyed  to  McGhee  three  hundred  and 
twelve  yellow  poplar,  cucumber,  and  ash  trees,  twenty-two 
inches  In  diameter  and  upwards,  marked  "M,"  and  seven 
hundred  and  aeventv-three  oak  trees  then  growing  on  said 
land,  by  her  deed  of  September  28,  1895,  which  made  said 
McGhee  a  complete  purchaser  of  said  timber  long  before 
the  institution  of  this  suit  on  November  19th  following, 
and  although  said  deed  was  not  recorded  until  the  28th  of 
November,  1895,  McGhee  was  not  a  pendente  lite  pur- 
chaser. This  tract  was  returned  as  delinquent  in  the 
name  of  Naocy  Brown,  and  as  a  consequence  such  title  as 
she  had  was  sold,  and  purchaiaed  bv  the  sheriff  for  the 
State.  No  return  was  made  as  to  McGhee's  interest,  and 
fo  course  no  sale  of  same  was  made;  and,  unless  his  tim- 
ber was  sold,  the  State,  as  a  purchaser,  could  not  acquire 
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the  ownership  of  same.  The  commiasiooer  of  school  lands 
could  only  sell  such  interest  as  was  purchased  by  the  State, 
and  that  was  Nancy  Brown's  title,  and  not  the  timber  on 
the  land  which  was  reserved  in  the  deed  from  her  father, 
and  which  she  had  sold  to  McGhee. 

It  is  claimed,  this  being  a  judicial  proceeding,  and  the 
decree  of  sale  having  been  executed  and  the  sale  con- 
Urmed,  that,  even  if  the  decree  be  set  aside,  the  purchaser's 
title  should  not  be  affected,  under  section  8  of  chapter  132 
of  the  Code.  This,  however,  has  reference  to  a  decree  of 
confirmation,  where  proper  parties  are  before  the  court. 
See  Under  u-oocts  Ex'r  v.  Pad,  23  W.  Va.  704;  Bugies 
^.Hamilton,  19  W.  Va.  368;  Capeharfs  Ex'rv,  Dowery,  10 
W,  Va.  131.  If  the  commissioner  of  school  lands  had  ex- 
amined the  title  of  Naacy  Brown  which  he  proposed  to 
sell,  he  would  bave  seen  on  the  face  of  her  recorded  deed 
an  exception  of  a  large  portion  of  Valuable  timber  thereon. 
As  above  stated,  the  deed  from  Nancy  Brown  to  McGhee 
was  executed  on  September  28,  1895,  and  admitted  to  rec- 
ord on  November  19th  following.  The  decree  directing 
the  sale  of  satd  tract  was  not  rendered  until  September  23, 
1896,  and  the  decree  confirming  the  sale  bears  date  Janu- 
ary 23,  1897.  The  purchase  of  this  tract  by  Hoyle  and 
Sampselle  was  made  between  these  dates,  long  after  the 
recordation  of  McGhee's  deed;  and,  this  being  a  judicial 
sale,  the  doctrine  caveat  emptor  applies.  See  Eor.  Jud, 
Sales,  S  476,  where  it  is  said,  "The  rule  caveat  einftor^^ 
■plies  in  all  its  rigor  to  judicial  sales."  See,  also.  Id.  §  174. 
These  purchasers  had  constructive  notice  of  McGhee's 
title  tu  the  timber  described  in  his  deed,  and  they  also  had 
like  notice  of  the  fact  that  Nancy  Brown  never  owned  the 
timber  excepted  from  her  deed.  These  considerations 
would  apply  if  the  proceedings  by  the  sheriff  to  sell  said 
tract  were  regular  and  proper,  aiid  vested  title  thereto  in 
the  State;  but  as  we  have  held  in  the  opinion  handed  down, 
and  which  I  now  adopt,  said  proceedings  were  irregular 
and  not  such  as  confer  title  on  the  State,  either  to  the  land 
or  the  timber  standing  thereon.  As  before,  I  conclude 
that  the  court  erred  in  dismissing  the  appellant's  petition, 
and  the  decree  complained  of  is  reversed,  and  the  cause 
remanded. 

Reversed. 
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Mkrchants&Co  !■.  Whitrscarvrb  etal. 

Calvwell  &  Pkterson  Mfg.  Co.  v.  Samb. 

Submitted  June  24,  1899— Decided  December  9,  1899. 

1.  Insolvent  Ha  lk— Creditor— iJwiw  FiiU%. 

A  mepeanlile  ili'm,  altlious-li  iiidi'lUcil  to  msolvencj-,  may 
bHI  its  stock  of  merchandise  to  a  di.siiilfresteJ  party,  and  re- 
ceive Ws  notes  m  payment  tJierefi)r,  payable  to  ita  order,  and 
aHsipn  one  or  more  of  said  ncites  in  payment  of  a  debt  uwed 
by  il  to  a  fioniT  /J(/c  creditor;  and  slleli  Iransfer  will  not  be 
voi'i.  under  seclinn  2  of  cliapler  74  iif  1lie  Code,  as  amended 
by  ehoptcr  4  of  the  Acts  of  IBO.'..      (p.  :ir.G-Sr.7). 

2.  ruBCiiASER— A'o^fi— /Vif»r  Drhl. 

Sneh  piirehnser  inny  also,  as  a  part  of  the  purchase  money, 
maKe  a  note  payable  dircetly  to  ji  bank  that  holds  the  note 
of  said  firm  for  a  boiii  /?'ifl  pre-existing'  debt,  and  substitute 
such  not  for  the  nole  of  said  firm  held  by  the  bank.     (p.  366), 

Appeals  from  Circuit  Court,  Upsbur  County. 

Bills  by  Merchant  &  Co.  against  Whitescarver  &  Brake 
and  others,  and  by  the  Caldwell  &  Peterson  Manufacturing 
Company  against  the  same  defendants.  From  the  decrees 
rendered,  the  plaintiffs  and  others  appeal, 

Afirmed. 

C.  C.  Higginbotham,  for  appellants. 

G.  M.  Fleming  and  W.  H.  Fisher,  for  appellees. 

English,  Judge: 

George  H.  Whitescarver  and  Loomis  BraKe,  under  the 
firm  name  of  Whitescarver  &  Brake,  engaged  in  the  hard- 
ware business  in  the  town  of  Buckhannon,  West  Virginia, 
became  insolvent  and  indebted  to  a  number  of  lirms  and 
individuals.  On  the  23rd  of  July,  1895,  said  firm  sold  its 
stock  of  hardware  to  C.  W.  McCormick  for  two  thousand 
three  hundred  and  eighty-eight  dollars  and  sixty  cents,  no 
part  of  which  purchase  money   was  paid  in  cash,  but  Mc- 
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Cormick  executed  therefor  lour  notes, — one  for  five  hun- 
dred dollars,  dated  July  23,  1895,  payable  two  years  after 
date,  to  the  order  of  Whitescarver  &  Brake,  with  interest 
from  date,  signed  by  said  McCormick  and  J.  iC.  NewJon, 
which  note  was  indorsed  by  Whitescarver  &  Brake,  and 
delivered  to  T.  J.  Farnsworth  in  satisfaction  of  a  note  for 
five  hundred  dollars,  then  due,  held  by  Farnsworth  against 
said  firm,  on  which  Hyre  Brake  was  surety;  another  for 
five  hundred  dollars,  payable  to  the  Buckhannon  Bank  la 
four  months,  executed  by  McCormick,  J.  E.  Newlonand 
W.  H.  Fisher,  was  accepted  from  said  firm  in  lieu  and  sat- 
isfaction of  a  note  for  five  hundred  dollars,  held  by  it 
against  said  firm,  and  signed  by  Hyre  Brake  as  surety. 
The  First  Natonal  Bank  of  Grafton  also  held  a  note  for 
seven  hundred  and  fifty  dollars,  with  interest  thereon 
from  August  2,  1895,  executed  by  G.  H.  Whitescarver, 
Loomis  Brake,  G.  M.  Whitescarver,  and  J.  T,  Whitescar- 
ver, and,  as  part  of  said  purchase  money,  on  July  24,  1895, 
C.  W,  McCormick  executed  a  note  to  said  National  Bank 
of  Grafton  for  seven  hundred  and  fifty  dollars,  with  J.  E. 
Newlon  and  Sarah  McCormick  as  sureties,  and  with  it 
took  up  said  Whitescarver  &  Brake  note  held  by  said 
bank.  On  August  16,  1895,  said  firm  conveyed  to  W.  S. 
O'Brien  all  of  its  claims,  open  accounts,  and  choses  in  ac- 
tion to  secure  the  creditors  of  said  firm  pro  rata.  Merchant 
&  Co.,  a  corporation,  filed  its  bill  in  the  circuit  court  of 
Upshur  County,  claiming  that  it  had  a  judgment  against 
said  firm  for  fifty-nine  dollurs  and  eighty-three  cents, 
dated  August  13,  189S;  alleged  the  above  facts  in  regard  to 
the  sale  of  said  goods  by  Whitescarver  &  Brake  to  Mc- 
Cormick, and  the  transfer  of  the  notes  received  therefor; 
stated  the  names  of  other  parties  who  had  obtained  judg- 
ments against  said  firm,  and  the  amounts;  and  mentioned, 
also,  the  transfer  by  the  firm  of  its  notes  and  accounts, 
many  of  them  worthless,  to  W.  S.  O'Brien,  trustee;  and 
prayed  that  the  Buchkannon  Bank  and  Thomas  J.  Farns- 
worth might  be  required  to  refund  the  money  received  by 
them,  and  the  same  be  applied  pro  rata  to  debts  of 
said  firm.  Merchant  &  Co.  also  filed  an  amended  bill, 
alleging  additional  facts,  mentioning  other  judgments  that 
had  been  obtained  against  said  firm,  and  prayed  that  the 
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Buckhannon  Bank,  said  Farnsworth,  the  Upshur  CouDty 
Building  and  Loan  Association,  and  the  First  National 
Bank  of  Grafton  be  required  to  deliver  up  the  money  re- 
ceived by  them,  and  the  same  applied^ro  raia  to  the  debts 
of  such  of  the  creditors  of  said  firm  who  might  come  in 
and  contribute  to  the  expense  and  cost  of  the  suit.  The 
Caldwell  &  Peterson  Company,  a  corporation,  also  filed  its 
bill,  claiming  and  describing  a  judgment  obtained  by  it 
against  said  firm,  alleging  the  same  to  be  insolvent;  that  it 
was  collecting  its  debts,  and  not  applying  the  proceeds  to 
the  payment  thereof;  and  prayed  that  said  firm  be  enjoined 
from  assigning  or  collecting  any  of  its  assets,  or  disposing 
of  its  estate,  real  or  personal;  and  that  a  receiver  might  be 
appointed  to  take  charge  of  said  estate,  collect  the 
assets,  dispose  of  the  property,  and  apply  the  pro- 
ceeds pro  raia  to  the  firm's  said  debts.  On  August 
17th  an  injunction  was  granted,  and  on  the  31st  a  receiver 
appointed.  Numerous  answers  and  petitions  were  filed, 
setting  up  judgments  and  claims  against  said  firm,  which 
also  filed  its  answer  to  the  bill  of  the  Caldwell  &  Peterson 
Company,  denying  the  material  allegations  thereof.  These 
causes  were  heard  together,  and  a  reference  was  made  to 
a  commissioner,  who  was  directed  to  ascertain  and  report 
all  the  property  of  every  description  owned  by  said  firm 
at  the  time  their  stock  of  goods  was  sold  to  McCormicK, 
and  what  disposition  was  made  of  said  property,  as  well 
as  all  debts  owing  at  the  time  of  said  sale.  Said  com- 
missioner, among  other  things,  reported  the  debts  above 
mentioned  as  owed  by  said  firm  to  T.  J.  Farnsworth,  the 
Buckhannon  Bank,  and  the  First  National  Bank  of  Grafton, 
and  the  facts  above  stated  as  to  the  notes  which  had  been 
accepted  by  said  creditors  in  lieu  thereof;  but  found  that 
the  note  for  five  hundred  dollars  executed  by  C.  W.  Mc- 
Cormick,  etc.,  to  Whitescarver  &  Brake,  and  assigned  to 
T.  J.  Farnsworth,  the  note  executed  by  same  to  the  Buck- 
hannon Bank  for  five  hundred  dollars,  the  note  by  the 
same  to  the  First  National  Bank  of  Grafton  for  seven  hun- 
dred and  fifty  dollars,  and  said  note  executed  by  same  to 
Whitescarver  &  Brake,  and  assigned  by  them  to  G.  M. 
Whitescarver,  amounted,  in  the  aggregate,  to  two  thous- 
and three  hundred  and  eighty-eight  dollars,  and  that  they 
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were  executed  by  said  McCormick  in  payment  for  said 
stock  of  goods,  and  were  unpaid;  which  finding  was  ei- 
cepted  to  by  the  Buckhannon  Bank.  Merchant  &  Co.  also 
excepted  to  said  report,  because  they  were  entitled  to  pri- 
ority of  payment  out  of  the  two  thousand  six  hundred  and 
fifty-five  dollars  and  fifty-two  cents  reported  as  due  by  said 
McCormick  to  said  lirm  over  all  defendants  who  failed  to  file 
answers  requesting  to  contribute  to  the  payment  of  costs. 
The  Buckhannon  Bank  also  excepted  particularly  as  to 
the  five  hundred  dollars  represented  by  the  note  of  Mc- 
Cormick executed  to  said  bank,  and  accepted  as  payment 
of  a  note  for  a  like  amount  executed  to  said  bank  by  said 
firm  and  Hyre  Brake,  and  to  the  reporting  of  a  debt  of  five 
hundred  dollars  and  interest  against  saia  firm  in  favor  of 
said  bank  as  a  common  creditor  of  said  firm,  the  transac- 
tion between  the  two  having  been  closed  by  the  payment 
to  said  bank  of  McCormick's  note  for  five  hundred  dollars, 
with  J,  E.  Newlon  and  W.  H.  Fisbcr  as  sureties,  without 
fraud  or  knowledge  of  insolvency  of  the  debtors  on  the 
part  of  the  bank;  it  not  having  been  a  party  to  the  sale  of 
said  stock  of  hardware  to  said  McCormick,  The  defend- 
ant Farnaworth  also  excepted  to  said  report,  so  far  as  it 
included  in  the  assets  of  said  firm  the  two  thousand  three 
hundred  and  eighty-eight  dollars  and  sixty  cents  paid  by 
McCormick  for  said  stock  of  goods,  and  particularly  the 
five  hundred  dollars  represented  by  the  note  for  that 
amount  executed  to  said  firm  by  McCormick  and  J.  K. 
Newlon,  and  assigned  by  said  firm  to  him,  and  accepted 
in  settlement  9f  their  note  for  like  amount,  on  whicb  Hyre 
Brake  was  surety,  and  to  the  reporting  of  a  debt  of  five 
hundred  dollars  and  interest  against  said  firm  in  favor  of 
said  Farnsworth  as  a  common  creditor  of  said  firm;  it 
having  paid  its  debt  to  him  by  the  assignment  of  said  Mc- 
Cormick note,  on  which  said  Ntwlon  was  surety.  The 
First  National  Bank  of  Grafton  also  excepted  to  so  much 
of  said  report  aa  affected  its  interest,  and  made  it  liable  to 
refund  the  seven  hundred  and  fifty  dollars  which  G.  H. 
Whitescarver,  J.  T.  Whitescarver,  and  G.  M.  Whitescar- 
ver owed  said  bank,  because  their  debt  was  a  straight  loan, 
not  to  the  firm  of  Whitescarver  &  Brake,  which  was  un- 
known to  said  bank,  but  to  G,  H.  Whitescarver  and  others, 
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which  was  paid  out  of  the  proceeds  of  a  straight  loan  to  C. 
W.  McCormick,  with  J,  E.  Newlon  and  Sarah  McCormick, 
sureties,  and,  if  any  arrangements  were  made  between 
McCormick  and  the  late  firm  of  Whitescarver  tfe  Brake, 
by  which  said  note  was  to  be  paid  from  the  sale  of  said 
stock  of  g'oods,  said  Brake  was  no^  a  party  thereto,  and  not 
bound  thereby,  and  not,  therefore,  in  any  way  liable  to  be 
required  to  refund  any  money  paid  to  it  in  discharge  of 
said  note.  The  court,  by  its  decree,  sustained  the  above 
exceptions  filed  by  said  two  banks  and  T,  J.  Farnaworth, 
and  overruled  all  the  other  exceptions  thereto,  subject 
to  certain  modifications  made  by  said  decree,  and  con- 
firmed said  commissioner's  report;  and  Merchant  &  Co., 
Caldwell  &  Peterson  Company,  and  several  other  creditors 
obtained  this  appeal,  claiming,  first,  that  the  court  erred 
in  sustaining  the  above-named  exceptions  to  the  commis- 
sioner's report  filed  by  said  two  banks  and  Farnsworth, 
and  in  dismissing  plaintiff's  original  bill  as  to  said  banks, 
tbe  Upshur  County  Building  and  Loan  Association,  and 
T.  J.  Farnsworth. 

Did  the  court  err  in  sustaining  these  exceptions?  Can 
we  say  the  creditors  of  the  firm  of  Whitescarver  &  Brake 
are  entitled  to  set  aside  the  transactions  mentioned  in 
these  exceptions,  and  share  pro  rata  in  the  proceeds  aris- 
ing from  the  sale  of  said  merchandise  to  McCormick' 
Now,  while  it  may  be  true  that  said  firm  was  insolvent  at 
the  date  of  the  sale,  it  is  equally  true  that  said  two  banks 
and  Farnsworth  were  bona  fide  creditors  of  the  firm,  and, 
if  the  sale  to  McCormick  had  been  made  for  cash,  the  firm 
could  have  taken  the  money  and  paid  off  these  debts,  and 
neither  the  plaintiffs  nor  any  other  of  their  creditors  could 
have  recovered  it.  As  part  of  said  purchase  money,  Mc- 
Cormick, in  July,  1895,  executed  a  promissory  note,  with 
J.  E.  Newlon  as  surety,  for  five  hundred  dollars,  payable 
twoyearsafter  date,  to  the  order  of  Whitescarver  &  Brake, 
with  interest  from  date,  which  note  was  duly  indorsed  by 
said  firm  to  T.  J,  Farnsworth,  who  surrendered  to  the 
firm  its  note  for  five  hundred  dollars,  then  due,  on  which 
Hyre  Brake  was  surety.  It  also  appears  that  the  Buck- 
hannoa  Bank  held  a  note  for  five  hundred  dollars  against 
the  firm,   with   Hyre  Brake  as  surety,   and  in  payment 
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thereof  said  firm  gave  it  a  note  for  five  liuadred  dollars, 
payable  at  the  bank  in  four  months,  executed  by  McCor- 
mi:k,  J.  E.  Newlon,  and  W.  H.  Fisher,  and  tuck  up  tlie 
note  so  held  by  said  bank.  It  also  appears  that  the  First 
National  Bank  of  Grafton  held  a  note  against  G.  H.  Whites- 
carver,  with  J.  T.  and  G.  M.  Whiteacarver  as  his  sureties, 
which  was  paid  August  2,  1895,  by  said  McCormick,  for 
whom  said  bank  discounted  a  note  for  seven  hundred  and 
fifty  dollars,  signed  by  J,  K.  Newlon  and  Sarah  McCor- 
mick, which  note  is  still  held  by  said  bank.  G.  M.  Whites- 
carver  was  also  security  for  said  firm  for  the  sum  of  sis 
hundred  and  thirty-eight  dollars,  and  on  July  23.  1895, 
said  McCormick  csecuted  his  note  to  the  firm  for  six  hun- 
dred and  tbirty-cight  dollars,  and  they  assigned  the  same  to 
indemnify  him,  as  their  surety,  to  the  Usphur  Building 
and  Loan  Association.  As  I  read  section  2,  chapter  74, 
Code,  as  amended  by  chapter  4,  Acts  1895,  neither  of  these 
transactions  can  be  regarded  as  void,  or  such  as  would 
entitle  the  general  creditors  of  said  firm  to  a/TO  rata  dis- 
tribution of  the  proceeds  of  said  sale,  when  we  consider 
the  concluding  words  of  this  section  2,  which  reads  as  fol- 
lows: "Provided,  further,  that  nothing  in  this  section 
contained  shall  be  taken  to  effect  any  transfer  of  bonds, 
notes,  stocks,  securities  or  other  evidences  of  debt  in  pay- 
ment of  or  as  collateral  security  for  the  payment  of  a  bona 
Jidc,  debt,  or  to  secure  any  indorser  or  surety,  whether 
such  transfer  is  made  at  the  time  such  debt  is  contracted 
or  indorsement  made  or  for  the  payment  or  security  of 
a  pre-existing  debt."  These  debts  all  seem  to  be  bonafide 
and  pre-existing,  and  the  evidence  shows  that  G.  M. 
Whitescarver,  to  whom  the  six  hundred  and  thirty-eight 
dollar  note  was  assigned,  was  the  surety  of  said  firm  to 
the  building  and  loan  association  for  that  amount,  so  that 
these  transactions  are  brought  strictly  within  the  excep- 
tion or  proviso  contained  in  the  last  clause  of  said  section 
2.  See  Carr  v.  Summerficld,  (recently  decided  by  this 
Court)  34  S.   E.  804  (Syl.,  point  4.) 

So  far  as  appears,  the  said  sale  of  stock  was  made  by 
this  firm  to  a  disinterested  party,  who  executed  his  notes 
in  payment  for  the  same,  and,  while  said  firm  may  have 
been  indebted  to  insolvency,  there  were  no  liens  upon  the 
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property  sold.  They  had  d  perfect  right  to  sell  and  se- 
cure said  notes  in  payment  tor  the  same,  and  under  said 
section  2  the  firm  could  transfer  said  notes  in  payment  of 
a  bona  fide  debt,  or  to  secure  any  indorser  or  surety, 
whether  such  transfer  is  made  at  the  time  such  debt  was 
contracted  or  foi  the  payment  or  security  of  a  pre-exist- 
ing debt.  In  the  case  of  Mack  v.  Prince,  40  W.  Va.  328, 
(21 S.  E.  1014),  this  Court  held  that  "the  good  intent  of 
the  debtor  which  must  be  deduced  from  tbc  circumstances 
surrounding  the  transaction,  is  involved;  and  if  it  reason- 
ably appear  from  the  transaction  that  he  was  not  endeav- 
oring to  give  the  creditor  an  undue  priority  or  preference 
over  others,  but  was  simply  securing  a  just  debt,  then  the 
statute  would  not  destroy  the  security."  So,  also,  in 
Johnson  y. Riley,  41  W.  Va.  146,  (23  S.  E.  700),  Dent,  J., 
delivering  the  opinion  of  the  Court,  says:  "But,  notwith- 
standing his  insolvency,  *  •  *  he  may  dispose  of  his 
property,  without  infringing  the  statute,  *  *  *  to  a 
botmjide  innocent  purchaser  for  value;"  and  there  is 
nothing  in  this  case  which  placed  C.  W.  McCormick  in  any 
other  category.  There  is  no  question  raised  as  to  the  bona 
fdeof  the  notes  lifted  with  sdid  McCormick's  notes.  Look- 
ing at  the  entire  case  presented,  my  conclusion  is  that  the 
decree  complained  of  must  be  afSrmed. 


Brannoh,  Jddge: 

I  doubt  as  to  the  notes  made  payable  to  the  Buckhanoon 
Bank. 
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Gardner's  Adm'k   :'.  Gardner's  Hews. 
Submitted  June  23,  1899— Decided  December  9,  1899. 

1.  <.'ouhissionkk'3  RRPnKT— Reception— Appeal. 

Where  an  exceplion  U  nut  taken  in  the  court  below  to  a 
cummiKNiuner'H  report,  and  the  matter  objected  to  might  be 
allocted  by  extrinsic  evidence,  the  appellate  court  will  not 
consider  such  objection,      (p.  372.) 

2.  Debts — Priority— Pijatponement 

Undpr  section  ;*3.  chBpter  H5,  and  seetion  3,  chapter  86,  Code, 
it  is  error  for  the  coiirt  lo  take  a  debt  proved  as  a  general 
debt  against  an  estate,  under  the  fourth  clause  of  said  section 
Sit,  out  at  said  class,  and  postpone  it  to  the  payment  of  the 
other  debts  of  the  same  dignity  and  class.  The  payment  must 
be  of  all  such  debts  pro  rata.       (pp.  372,  373.) 

Appeal  from  Circuit  Court,  Greenbrier  County. 

Action  by  M.  M.  McGrath,  administrator  of  Mary  Gard- 
ner, ai^ainst  John  McDonald  and  others,  faeirs  of  decedent. 
From  the  decree,  Jofan  McDonald  appeals. 

Modified. 

L.  J.  Williams,  for, appellant. 

UiLMER  &  GiLMElt,  for  appellees. 

McWhorter,  Judge: 

Mary  Gardner  died  seised  of  two  pieces  of  real  estate 
situate  in  the  town  of  Ronceverte.  On  one  of  these  lots 
was  her  dwelling  house.  They  were  valued  together,  on 
the  assessor's  books,  at  the  sum  of  one  thousand  three 
hundred  and  seventy-five  dollars.  She  left  no  personal 
property,  and  the  estate  was  in  debt.  M.  M,  McGratb 
was  appointed  administrator,  and  filed  his  bill  in  the  cir- 
cuit court  of  Greenbrier  County,  against  the  heirs  at  law 
and  creditors  of  the  estate,  so  far  as  known,  praying  for 
the  proper  accounts  to  be  taken,  the  dignity  and  priorities 
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of  the  liens  and  debts  ascertained,  and  sale  of  tbe  property 
fopay  the  debts,  and  for  general  relief.  Defendant  John 
McDonald  filed  his  answer,  alleging  that  on  or  about  tbe 
Sthof  February,  1889,  he  rented  rooms  in  tbe  house  owned 
and  occupied  by  the  deceased,  Mary  Gardner,  and  moved 
into  same;  that  from  the  time  he  moved  into  the  house 
with  Mary  Gardner  be  furnished  means  for  the  payment 
of  taxes,  purchase  of  lumber  and  material  .for  repair  and 
improvement  of  said  property,  including  paint?,  paper, 
muslin,  etc.,  for  papering  walls,  etc.;  that,  being  a  lumber- 
man and  carpenter,  he  did  much  of  the  work  himself;  that 
he  furnished  money,  or  in  person  paid  bills  for  work, 
labor,  materials  furnished,  taxes,  and  insurance,  for  tbe 
use  and  benefit  of  Marv  Gardner  and  her  estate;  that  said 
Mary  Gardner  was  advanced  in  years,  not  strong  physic- 
ally; that  be  and  his  wife  cared  for  and  attended  Mrs. 
Gardner  from  the  time  he  moved  into  the  house  in  1889, 
OQtil  tbe  death  of  Mrs.Garduer,  in  May,  1897;  that  as  she 
g;rew  older  she  required  more  waiting  on  and  attention, 
and  for  the  last  two  years  she  was  at  times  quite  a  chare;e 
to  defendants*  wife,  who  was  attentive,  kind  and,  faithful 
to  her;  that,  after  deducting  a  fair  and  reasonable  amount 
for  rent  from  the  amounts  furnished  and  expended  by 
him  for  the  use  and  benefit  of  Mrs.  Gardner,  and  at  her 
request,  she  was  justly  due  defendant  at  her  death  the 
sum  of  one  thousand,  four  hundred  and  thirty-five  dollars 
and  eight  cents;  that  said  Gardner  left  personal  estate  of 
very  little  or  no  value,  but  was  seised  and  possessed  of  a 
valuable  house  and  lot  in  the  town  of  Runceverte,  which 
he  was  entitled  to  have  sold  to  satisfy  his  debt;  and  united 
in  the  prayer  of  tbe  bill  that  the  property  be  sold  to  pay 
bis  and  other  debts.  The  cause  was  referred  to  a  commis- 
sioner to  take,  state,  and  report  an  account,  showing  what 
property,  real  and  personal,  said  Mary  Gardner  owned  at 
the  time  of  her  death,  with  location  and  probable  value  of 
the  real  estate  and  any  other  matter  to  be  specially  stated 
deemed  pertinent  by  the  commissioner,  or  required  by 
any  party  in  interest,  and  that  the  creditors  be  convened 
by  notice  published  and  posted  as  required  by  law.  The 
cummissioner,  after  giving  the  notices  required,  made  up 
and  returned  his  report,  classifving  the  debts  against  the 
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estate,  placing  funeral  expenses  in  class  one,  taxes  in  class 
two,  and  general  claims  ag-ainst  the  estate  in  class  three. 
Exceptions  by  John  McDonald  appear  from  the  decree  to 
have  been  taken  to  said  report,  but  do  not  appear  in  the 
record  to  show  the  nature  of  them.  The  cause  was  heard 
July  6,  1898,  and,  it  appearing-  that  the  exceptions  to  said 
report  were  not  further  insisted  on  by  John  McDonald, 
they  were  allowed  to  be  withdrawn.  "And,  there  now  be- 
ing no  objection  to  said  report  of  Commissioner  Mavs,  the 
same,  as  modified  bv  the  court,  is  hereby  confirmed  to  all 
things.  And  it  appears  from  said  report  that  John  A. 
Handley  is  entitled  to  recover  of  the  estate  of  Mary  Gard- 
ner fitty-two  dollars  and  ninety-one  cents,  and  John  Kim- 
berlin  is  entitled  to  recover  against  said  estate  two  dollars 
and  two  cents,  both  of  eijual  dignity,  and  first-class  debts; 
that  the  following  persons  are  entitled  to  recover  against 
said  estate  as  second-class  debts  of  equal  dignity,  as  fol- 
lows: D,  A.  Dwycr  thirty-eight  dollars  and  twenty-nine 
cents,  S.  H,  Nickell  eighteen  dollars  and  fifteen  cents,  and 
the  corporation  of  Ronceverte  fifteen  dollars  and  twenty- 
four  cents,  and  Gilmer  &  Gilmer,  attorneys  for  the  admin- 
istrator, fifty  dollars;  and  the  following  persons  are  en- 
titled to  recover  against  said  estate  as  third-class  debts,  as 
follows:  C.  H.  Thompson  five  dollars  and  forty-two  cents, 
H.  B,  Moore  nine  dollars  and  twenty-five  cents,  Greenbrier 
Meat  &  Fertilizer  Co.  five  dollars  and  seventy-one  cents, 
Charles  F,  Schlipp  thirty-three  dollars  and  twenty-six 
cents,  Harrington  Bros,  fifty-two  dollars  and  ninety-six 
cents,  Patton  &  Co,  one  hundred  and  sixteen  dollars  and 
four  cents,  M,  A.  Gates  one  hundred  and  thirteen  dollars 
and  thirty-one  cents;  and  that  John  McDonald  recover 
against  said  estate  nine  hundred  and  four  dollars  and  ten 
cents,  as  fourth-class  debt,"^and  went  onto  decree  the 
sale  of  the  real  estate  to  pay  such  debts,  with  interest,  in 
the  order  named.  From  this  decree  the  defendant  John 
McDonald  appealed. 

In  the  petition  for  appeal  it  is  stated  that  in  making  his 
report  the  commissioner  placed  the  claim  of  John  McDon- 
ald in  the  third,  or  general,  class,  with  the  debts  of  like 
kind;  that  no  one  excepted  to  said  report  but  petitioner, 
who  did  so  "because  the  whole  of  bis  account  was  not  al- 
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lowed,  and  by  permission  of  the  court  he  was  allowed  to 
withdraw  bis  exception.  This  left  the  report  without  ob- 
jection, and  the  same,  as  modified  by  the  court,  was  con- 
firmed m  all  things.  Now,  it  in  on  account  of  this  modifi- 
cation that  petitioner  complains.  He  assig'ns  as  error  the 
modification  of  the  report  by  taking  the  debt  of  McDonald 
from  the  third  class  among  the  general  debts,  and  post-  ' 
poning  it  to  the  fourth  class,  because  it  has  the  same  dig- 
nity as  store  accounts,  doctor  bills,  etc.,  which  were  in  the 
third  class;  and,  second,  that  it  was  error  to  allow  the 
taxes  assessed  against  Mary  Gardner  for  the  years  1895 
and  18%  aa  liens  against  her  real  estate,  for  that  the  fail- 
ure of  the  sheriff  to  return  the  land  delinquent  in  the  time 
required  by  law  discharged  the  land  from  the  payment  of 
said  taxes."  Section  25,  chapter  85,  Code,  fixes  the  order 
in  which  the  personal  estate  in  the  hands  ol  the  adminis- 
trator shall  be  applied  to  the  debts:  First,  to  debts  due 
the  United  States;  secondly,  taxes  and  levies  assessed 
upon  the  decedent  previous  to  his  death;  thirdly,  debts 
due  as  personal  representative,  guardian,  or  committee, 
etc.;  fourthly,  all  other  demands  ratably,  except  those  in 
the  next  class;  fifthly,  voluntary  obligations.  And  section  3, 
chapter  86,  /ef.,  provides  for  the  payment  of  decedents' 
debts  out  of  the  proceeds  of  real  estate  when  sold  for  that 
purpose,  which  are  assets  in  the  hands  of  the  administrator 
in  the  same  order  in  which  personal  assets  are  directed  to 
be  applied.  It  is  argued  by  appellees  that  one  of  two  things 
may  be  inferred  from  the  decree  complained  of,  ^either 
McDonald  withdrew  bis  exceptions,  ana  consented  to  the 
entering  of  the  decree  deferring  his  debt  to  the  other  cred- 
itors, or  the  case  was  contested,  and  he  was  deferred  by 
the  court  without  his  consent.  McDonald  had  nothing  to 
complain  of  in  said  report  except  where  the  commissioner 
reports  as  follows:  "As  to  the  items  amounting  to  four 
hundred  and  seventy-eight  dollars  and  eighty-seven  cents 
in  the  account  claimed  by  John  McDonald,  they  were  not 
allowed,  because  there  is  no  evidence  in  support  of  this 
part  of  said  account  except  the  deposition  of  John  McDon- 
ald. Therefore  said  items  are  stricken  from  the  account." 
The  commissioner  had  reported  the  claim  of  McDonald  in 
the  third  class,  among  the  general  debts,  to  be  "paid  rata- 
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bly,"  where  it  belonged,  if  sufficiently  proven, — which  it 
appears  to  have  been  to  the  satisfaction  of  the  commis- 
sioner, and  also  the  court. 

Appellees  assign  as  error  that  McDonald  was  alloTved 
anything  in  any  class;  that  he  was  a  member  of  the  family 
of  the  deceased,  Mrs.  Gardner,  and  never  expected  any- 
thing. The  items  allowed  by  the  commissioner  seem  to 
have  been  proven  by  the  depositions  of  witnesses  not  inter- 
ested, and  the  commissioner  struck  out  so  much  of  the  ac- 
count as  was  only  supported  by  the  testimony  of  McDonald. 
Appellees  also  claim  that  the  court  erred  in  decreeing  any- 
thing in  favor  of  Patton  &  Co.,  Harrington  Bros.,  and  M. 
A.  Gates,  or  for  taxes.  The  commissioner  refers  in  his 
report  in  support  of  some  of  these  claims  to  the  depositions 
of  witnesses  taken  before  him,  which  do  not  appear  in  the 
record,  "A  commissioner's  report,  made  in  a  cause 
rightiy  referred,  on  the  face  of  which  no  error  appears, 
will  be  presumed  by  the  court  as  admitted  to  be  correct  by 
the  pa:rties,  not  only  so  far  as  it  settles  the  principles  of 
the  account,  but  also  in  regard  to  the  sufficiency  of  the  evi- 
dence upon  which  it  is  founded,  except  in  so  far  as  to  such 
parts  thereof,  as  may  be  objected  to  by  proper  exceptions 
taken  thereto  before  the  hearing;  and  the  court  at  the  near- 
ing  is  bound  to  observe  this  rule  of  equity  practice." 
Wardv.  Ward,  21  W.  Va.  262;  Chapman  \.  Railroad  Co.^ 
18W.  Va.  184{Syl.,point9);.Vj:Crtr/>'  v.  05fl//'cH/.  14W.  Va. 
531.  "Where  an  exception  is  not  taken  in  the  court  beluw 
to  a  commissioner's  report,  and  the  matter  objected  to 
might  be  affected  by  extrinsic  evidence,  the  appellate 
court  will  not considersuch objection."  Evans\.  Shroycr^ 
22  W.  Va.  581.  See,  also,  Hyman  v.  Smith,  10  W.  Va.  298. 
As  to  the  assignment  of  error  in  allowing  the  claim  for 
taxes  for  the  vears  1895  and  18%,  made  by  both  appellant 
and  appellees,  claiming  that  the  taxes  bad  ceased  to  be  a 
lien  under  the  statute,  and.  not  being  levyabie,  cuuld  not 
be  allowed  as  a  claim  against  the  estate,  these  taxes,  under 
chapter  63,  Acts  1897,  may  be  levied  and  collected  any  time 
before  the  close  of  the  calendar  year  1899;  heuce  are  a  le- 
gal and  proper  claim  against  the  estate.  Under  section  25, 
chapter  85.  and  section  3,  chapter  86,  Code,  it  is  error  for 
the  court  to  take  a  debt  proved   as  a  general  debt  against 
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an  estate  under  the  fourth  clause  of  said  section  25  out  of 
said  class  and  postpone  it  to  the  payment  of  ihe  otber  debts 
of  the  same  dignity  and  class.  The  payment  of  all  such 
debts  must  be  pro  rata. 

For  the  reasons  stated  herein,  the  decree  complained  of 
is  reversed  and  set  aside  in  so  far  only  as  it  takes  the  claim 
of  McDonald  out  of  the  third  class,  and  said  decree  is 
amended  by  confirming  said  report  of  Commissioner  Mays, 
which  makes  the  claim  of  appellant,  John  McDonald,  a  part 
of  class  three,  instead  of  class  four,  and  to  be  so  paid  out 
of  the  proceeds  of  the  sale  of  the  real  estate  when  the  sale 
shall  be  made  and  confirmed;  and  in  all  other  respects  the 
decree  is  affirmed.  The  appellant,  being-  the  party  sub- 
stantiallv  prevailing,  is  entitled  to  recover  his  costs  of 
this  appeal,  to  be  paid  by  the  appellees  out  of  the  assets  of 
the  estate  of  Mary  Gardner;  and  the  cause  is  reminded 
for  further  proceedings  to  be  had  therein. 

Modified. 


CHARLESTON. 

Coombs  v.  Shisler  et  ah 


Submitted  September  9,  1899— Decided  December  9,  1899. 

J  L'  KI SDICTION— ZOH  I— iij  «l7.'/ . 

F>|iiil,v  haa  no  jurLsiiiction  where  there  ik  full,  complete,  and 
adequate  remedy  by  nctiim  at  law.      (p.  373.) 

Appeal  from  Circuit  Court,  Monongalia  County. 
Petition   by  E.  H.  Coombs  against  John   E.  Shisler  and 
others.     Decree  for  plaintiff,  and  defendants  appeal. 

Dismissed. 
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Okev  Johnson  and  R.  TC.  Fast,  for  appellants. 
(lEoKtiE  C.  Stitjigiss",  for  appellee. 

Bkannun,  Judge: 

There  was  a  chancery  suit  in  the  circuit  court  of  Monon- 
galia County,  brought  by  Joseph  Moreland,  as  administra- 
tor of  John  H.  HofFman,  deceased,  against  the  children  and 
widow  of  said  Hoffman  and  various  of  his  creditors,  for 
the  purpuse  of  convening  his  creditors,  fixing  their  debts, 
and  subjecting  his  assets  to  their  payment;  and  the  credi- 
tors were  convened,  and  their  debts  fixed,  and  their  rights 
as  to  the  assets  settled,  and  the  estate  administered  and 
wound  up  by  decree  therein.  This  decree  was  final,  as  it 
settled  and  adjudicated  the  rights  of  the  parties  as  to  the 
matters  involved  in  the  record.  Among  the  liabilities  es- 
tablished by  that  decree  against  Hoffman's  estate  was  one 
for  monev  which  went  to  his  hands  as  general  receiver  of 
said  court,  which  was  decreed  to  be  paid  out  of  the  assets. 
The  bill  stated  that  Hoffman  had  been  such  receiver,  and 
specified  some  of  his  liabilities  as  such,  and  made  the  sure- 
ties in  his  last  official  bond  defendants,  but  asked  no  decree 
against  tbem.  After  such  final  decree,  E.  H.  Coombs,  gen- 
eral receiver  of  said  court,  filed  in  said  court  a  pleading 
calling  itself  a  "petition,"  and  purporting  to  be  a  part  of 
said  ended  cause,  the  same  being  filed  at  rules,  without  any 
leave  of  court.  This  petition  set  forth  the  said  suit  and 
proceedings  therein,  and  that  in  it  the  said  liability  of 
Hoffman  as  receiver  had  been  fixed  at  a  certain  amount, 
and  represented  that  the  parties  entitled  to  the  money  in 
Hoffman's  hands  as  rei,eiver  were  in  some  instances  needy, 
and  clamorous  for  their  money,  and  that  they  ought  not  to 
be  required  to  await  its  collection  out  of  the  assets  of  Hoff- 
man, and  prayed  that  William  Morehead,  George  M.  John. 
E.  Shisler,  and  George  W.  Johnson,  sureties  in  Hoffman's 
last  bond  as  receiver,  be  required  to  discharge  said  debt, 
and  that  Hoffman's  estate  be  required  to  reimburse  them. 
Said  sureties  filed  their  demurrer  and  answer.  The  de- 
murrer \vas  overruled,  and  the  result  was  a  decree  in  favor 
of  Coombs  against  Johnson  and  bis  co-sureties  for  eight 
thousand  one  hundred  and  twenty-seven  dollars  and  eighty- 

L:,j,l...dbyClOO^IC 


W.Va.]  Coombs  v.  Shisler.  375 

one  cents,  and  from  this  decree  they  come  to  this  Court  by 
appeal.  The  demurrer  denies  jurisdiction  in  equity. 
Taking  up  the  demurrer,  we  find  one  ground  assigned  for 
it  is  that,  as  the  case  ia  which  the  petition  bad  heen  filed 
had  been  ended,  no  petition  could  be  filed  in  it  for  the  pur- 
poses sought  in  this  petition.  This  seems  tome  to  be  cor- 
rect; but,  though  this  petition  calls  itself  a  petition,  and 
purports  to  be  filed  in  that  case,  yet  I  think  that  jurisdic- 
tion in  equity  could  not  be  denied  on  this  score,  but  that 
we  should  treat  the  petition  as  an  original  bili.  No  matter 
about  the  name.  Its  claim  to  be  a  part  of  that  case  is  im- 
material. We  should  treat  it  as  pleading  the  facts  shown 
by  that  record,  and  give  it  force  as  an  original  bill  oo  the 
matters  stated  in  it.  Courts  of  equity  are  very  liberal 
under  this  head,  /^i.sss  ".  Ar^nsirotigy  23  W.  Va.  760; 
Martin  v.  Smilk,  25  W.  Va.  583.  But  can  it  be  sustained  as 
an  original  bill?  I  tbink  not.  because  an  action  at  law  on 
the  receiver's  bond  will  give  full  and  complete  relief.  The 
fact  that  the  decree  fixed  a  debt  on  Hoffman's  estate  for 
this  money  did  not  limit  relief  against  the  sureties  to  that 
suit,  or  authorize  a  suit  in  chancery.  As  there  is  no  juris- 
diction, it  would  be  improper  to  discuss  other  matters,  and 
no  prejudice  as  to  tbem  or  any  action  at  law  shall  come  to 
any  of  the  parties  from  this  decision. 

I  note  a  clause  in  the  petition  alleging  an  error  in  the 
commissioaer's  report  in  the  omission  of  a  fund  in  Hoff- 
man's hands  in  the  suit  of  Lemon '^guardian  against  Moses 
Lemon,  It  is  not  pleaded  as  an  accident  or  mistake,  but 
as  an  omission  of  the  commissioner  to  report  it  under  the 
evidence,  and  the  clause  asks  decree  for  the  debt, — a  mat- 
ter proper  for  exception  in  that  case  as  an  error  of  law. 
No  facts  and  circumstances  to  make  it  a  mistake  relievable 
in  equity  are  pleaded.  No  prejudice  is  to  come  to  that 
claim  from  this  decision.  Decree  reversed,  and  the  bill 
filed  by  E.  H.  Coombs,  general  receiver,  calling  itself  a  pe- 
tition, is  dismissed,  without  prejudice  to  any  action  at  law. 
Dismissed. 
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CHARLESTON. 


-JJ-37J  Yates  et  al.  v.  Taylor  County  Court, 


Submitted  No-ember  1,  1899— Decided  January  24, 1900, 

I.    County— Crimifio;  C/aima—Aclinns. 

Afi  a  condition  p;  ecedent  to  the  institution  and  maiatenance 
of  a  suit  a^inst  the  county  court  for  any  demand  for  a  speci- 
fied Hnm  of  monpy,  founded  on  contract,  except  an  order  on 
th6  county  treasury,  such  demand  must  have  been  presented 
to  the  county  court,  and  have  been  disallowed  by  it  in  whole 
or  in  part,  unless  the  court  refuses  to  act  on  such  demand  by 
the  cloHC  of  the  fii-at  session  after  that  at  which  it  is  so  pre- 
sented, or  of  the  second  sension  after  it  is  tiled  with  the  clerk, 
pursuant  to  section  40.  chapter  39,  of  the  Code,  for  presenta- 
tion,    (page  373.} 

9.    Jurisdiction— CbHseH/, 

(.'(■naent  of  parties  cannot  confer  upon  a  court  jurisdiction 
which  the  laiv  d-ies  not  confer,  or  confers  upon  some  other 
court,  althouffh  the  parties  may  by  consent  submit  themselves 
to  the  jurisdiction  of  the  court.  In  other  words,  consent  can 
not  confer  jurisdiction  of  the  subject-matter,  but  it  may  con- 
fer jurisdiction  of  the  ^rson.       (p.  379.) 

3,  Courts — Jurladicfion  LntiUed—  Recorct. 

In  courts  of  limited  and  inferior  jurisdiction,  the  record 
must  show  jurisdictional  facts,     (p.  37",) 

4,  JuPGMENT— t(a6if I  fi/— Process. 

In  order  that  a  valid  judgment  may  be  rendered  by  a  jus- 
ticp  of  the  peace,  the  suit  must  be  brought  against  a  defend- 
ant upon  whom  is  tlie  liability,  and  service  of  proceae  upon 
another  and  different  party  will  not  confer  jurisdiction  of  the 
■subject-matter.'    (p  379.) 

5,  JcDOK^HT— Donation    Vai/i. 

The  judgment  of  a  court  ordering  or  confirming  a  donation 
made  out  of  the  county  treasury  without  law^ul  authority  is 
void  and  will  be  prohibited,     (p.  38S). 

Application   bv  the   Taylor  County  Court  for  a  writ  ot 
prohibition  against  John  H.  Holt  and   Thomas  G.Yates. 
ll'rii  Granted. 
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G.  H.  A.  KrxsT,  for  petitioner. 
W,  K.  D.  DiiNT,  for  respondents. 

English.  Judge: 

Thomas  G.  Yates  was  assigned  as  coansel  bv  the  circuit 
court  of  Taylor  County  to  defend  one  Frank  Powell,  who 
was  charged  with  felony;  and  on  the  25th  of  April  1899,  an 
order  was  entered  bv  said  court  by  which  he  was  allowed 
an  attorney's  fee  of  twenty-five  dollars,  and  the  same  was 
ordered  to  be  certified  to  the  county  court  for  payment. 
On  the  17th  of  May,  1899,  said  Yates  brought  an  action  be- 
fore a  justice  of  said  county  against  the  county  court  to  re- 
cover said  claim,  in  which  he  alleged  he  would  demand 
judgment  for  twenty-five  dollars,  with  interest  and  costs. 
The  plaintiff,  in  his  complaint,  stated  that  said  claim  was 
presented  to  the  county  court  for  payment  at  its  May  term, 
1899,  but  does  not  say  that  payment  thereof  was  refused. 
The  defendant,  in  its  plea,  claimed  that  the  order  of  the 
circuit  court  allowing  plaintiff  twenty-five  dollars  for  de- 
fending Powell  was  never  presented  to  defendant  by  its 
clerk,  and  that  it  did  not  neglect  or  refuse  to  acton  the  order 
and  certificate,  and  never  disallowed  plaintiff's  claim,  in 
whole  or  in  part,  and  that  the  certificate  of  the  circuit 
court  did  not  bind  or  authorize  it  to  levy  on  the  taxpayers 
for  the  payment  of  the  same.  The  defendant  made  no 
further  defense,  the  plaintiff  proved  his  claim,  and  judg- 
ment was  rendered  in  his  favor  for  the  amount  claimed,  in- 
terest and  costs.  An  appeal  was  taken  to  the  circuit 
court.  On  the  23d  of  September  the  defendant  mo%'ed  the 
circuit  court  to  quash  the  summons,  which  motion  was 
overruled.  The  defendant  also  filed  a  plea  in  writing,  to 
which  the  plaintiff  replied  generally,  and  defendant  moved 
the  court  to  reject  the  plaintiff's  account,  indorsed, 
"Lodged  in  the  clerk's  office  21st  day  ot  September  1899," 
which  motion  the  court  overruled.  The  case  was  submit- 
ted to  a  jury,  which  found  a  verdict  in  tavor  of  the  plaintiff 
for  twenty-five  dollars,  and  judgment  was  rendered  thereon 
against  the  defendant,  which  thereupon  presented  a  peti- 
tion to  a  judge  of  this  Court,  praying  that  a  writ  of  prohi- 
bition be  awarded  it,  to  prevent  said  circuit  court  from 
further  proceeding  in  said  action;  and  a  rule  wasawarded, 
retumahle  to  the  first  day  of  this  term.    The  respondent 


respondent 
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Yates  demurred  to  the  petition  of  the  county   court,  and 
moved  to  quash  the  rule  and  dismiss  the  petition. 

The  question  presented  for  consideration  by  this  record 
is  whether  the  justice  or  the  circuit  court  had  jurisdiction 
of  the  action  brought  by  Yates.  Section  41  of  chapter  39 
of  the  Code  provides  that  "no  suits  shall  be  brought 
against  a  county  court  for  any  demand  for,  a  specified  sum 
of  money  founded  on  contract,  except  an  order  on  the 
county  treasury,  until  such  demand  has  been  presented  to 
such  court  and  has  been  disallowed  by  them  in  whole  or  in 
part."  See  Chapman  v.  Wiiviic  Cjuii/y  Court,  27  W.  Va. 
496.  In  Ifa  Enc.  PI.  &  Prac.  p.  1133,  the  law  is  stated  thus: 
"When  the  jurisdiction  of  an  inferior  court  is  derived  from 
a  statute  prescribing  the  manner  of  procedure  in  an  action, 
it  may  be  prevented  by  the  svrii  of  prohibition  from  de- 
parting' from  the  manner  prescribed."  See  Wilkinson  v. 
Hoke,  39  W.  Va.  403.  (19  S.  E.  520);  West  v.  fcrfftisou.  U 
Gratt.  270.  In  Ex  parte  Elhson,  2^  Graft,  lu,  it  is  held: 
"The  writ  of  prohibition  is  only  a  proper  proceeding  to 
restrain  a  judge  from  exceeding  bis  jurisdiction,  and  not 
to  correct  an  erroneous  judgment  in  a  case  in  which  he 
has  jurisdiction."  See  Bnshirk  \-.  Ju-li;c  of  Cirruit  Court. 
7  W.  Va.  91.  High,  in  his  work  on  Extraordinary  Legal 
Remedies  (section  762),  in  speaking  of  the  writ  of  prohibi- 
tion, savs:  "The  object  of  the  writ  being  to  restrain  sub- 
ordinate judicial  tribunals  of  every  kind  from  exceeding 
their  jurisdiction,  its  use  in  all  proper  cases  should  be  up- 
held and  encouraged,  since  it  is  of  vital  importance  to  the 
due  administration  of  justice  that  every  tribunal  vested 
with  judicial  functions  should  be  confined  strictly  to  the 
exercise  of  those  powers  with  which  it  has  by  law  been  in- 
trusted." And  in  section  764  the  author  says:  "The  ap- 
propriate function  of  the  remedy  is  to  restrain  the  exercise 
of  unauthorized  judicial  or  ^//rt>/ judicial  power,  which  is 
regarded  as  a  contempt  of  the  State  or  sovereign,  and 
which  may  result  in  injury  to  the  State  or  its  citizens." 
The  respondent  J.  H.  Holt,  denies  that  be  is  proceeding 
without  jurisdiction  or  authority  of  l_w,  but,  on  the  con- 
trary, avers,  as  is  shown  by  the  record  filed  with  the  peti- 
tion, that  said  circuit  court  took  cognizance  of  satd  cause  at 
the  special   instance  of  the  petitioner,  who  now  denies  the 


W.Va.]  YArKSzi.  Taylor  County  Court.  379 

jurisdiction  of  said  court,  after  appealing'  to  it.  simply  be- 
cause the  decision  was  adverse.  In  12  Enc.  PI.  &  Prac.  p. 
126,  it  is  said:  "It  is  accordingly  a  well-settled  and  uni- 
versally applied  principle  that  consent  of  parties  cannot 
confer  upon  a  court  jurisdiction  which  the  law  does  not 
confer,  or  confer  upon  some  other  court,  although  the  par- 
ties may  by  consent  submit  themselve-*  to  the  jurisdiction 
of  the  court.  In  other  words,  consent  cannot  confer  juris- 
diction of  the  subject-matter,  but  it  may  confer  juris- 
dictionof  the  person," — citing  numerous  authorities.  It 
says  also  (/(/.  p.  201):  "Every  presumption  is  in  favor  of 
the  regularity  of  the  proceedings  of  courts  of  general  juris- 
diction, even  though  the  record  is  silent.  The  foregoing 
rules  generallv  apply  to  courts  of  limited  and  inferior  jur- 
isdiction, the  only  difference  between  courts  of  general  and 
courts  of  special  jurisdiction  being  that  the  record  of  the 
latter  must  show  jurisdictional  facts."  See,  also,  Galpin 
V.  Pa^€,  18  Wall.  350,  (Syl.,  point  2,  latter  clause),  21  L. 
Ed.  959.  The  defendant,  in  its  plea  filed  before  the  jus- 
tice, denied  that  the  order  of  the  circuit  court  allowing 
plaintiff  twenty-five  dollars  for  defending  Poweli  was  ever 
presented  by  its  clerk,  or  that  it  neglected  or  refusea  to 
acton  the  order,  and  claims  that  it  never  disallowed  said 
claim,  in  whole  or  in  part;  and  nothing  appears  in  the  rec- 
ord to  contradict  the  allegation.  The  presentation  of  the 
claim  to  the. county  court,  and  its  refusal  to  allow  the  same 
in  whole  or  in  part,  having  been  made  a  condition  prece- 
dent to  the  institution  of  a  suit  for  the  same  against  said 
court,  and  it  not  appearing  affirmatively  from  the  record 
that  there  had  been  such  action  on  the  part  of  the  county 
court,  we  must  hold  that  neither  the  justice  nor  the  circuit 
court  had  jurisdiction  to  hear  and  determine  this  case. 

In  order  that  a  valid  judgment  may  be  rendered  by  a 
court,  whether  of  limited  or  general  jurisdiction,  the  suit 
must  be  brought  against  the  party  upon  whom  the  liability 
rests.  In  other  words,  where  A.  owes  a  debt,  a  suit 
brought  against  B,,  and  process  served  upon  him,  will  not 
authorize  the  rendition  of  a  judgment  against  B.  for  the 
debt  of  A-  Now,  unless  this  twenty-five  dollars  was  a 
debt  of  the  county  of  Taylor,  suit  brought  against  said 
county,  and  process  served  on  it,  would  not  give  the  court 
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jurisdiction  to  render  judgment  on  the  claim.  Was  the 
county  in  any  manner  liable?  We  find  no  statute  fixing 
the  liability  for  its  payment  upon  the  county,  and,  wben 
we  look  to  the  statutes  providing'  for  the  wants  of  persons 
charged  with  felony,  it  appears  from  section  3  of  chapter 
Ibl  that  medical  attendance  and  clothing  for  persons  in  jail, 
charged  with  felunv,  shall  be  paid  out  of  the  State  treas- 
ury. The  service  of  a  stenographer  in  taking  down  the 
testimony  on  bis  trial  is  also  thus  paid.  And  section  1  of 
chapter  159  of  the  Code  provides  that  the  accused  shall  be 
allowed  counsel,  if  he  so  desires,  to  assist  in  his  defense,  a 
copy  of  the  indictment,  and  a  list  of  the  jurors  selected  or 
summoned  for  his  trial,  without  fee;  and,  while  this  may 
be  interpreted,  without  expense  to  the  accused,  yet,  if  it  is 
to  be  paid  by  the  county,  why  is  the  statute  silent  on  tiiis 
point?  If  the  manner  of  payment  is  to  be  governed  by  tbc 
statute  controlling  the  payment  of  his  other  necessary  ex- 
penses, it  would  be  paid  by  the  State,  and  not  by  the 
county.  There  is  no  statute  that  even  by  the  most  remote 
analogy  makes  this  twenty-five  dollars  a  charge  against  the 
county.  If  it  is  claimed  that  the  judgment  fixes  the  liaoil- 
ity  on  the  county,  and  for  that  reason  prohibition  will  not 
lie,  I  answer  that  it  would  create  a  deplorable  state  of 
affairs  if  every  claim,  however  illegal  or  unfounded,  would 
be  made  legal  and  valid  by  suing  before  a  justice  and  ob- 
taining a  judgment  against  the  county;  but,  fortunately, 
such  is  not  the  law  of  this  State,  and  it  has  been  so  held  in 
several  cases.  Prohibitions  will  lie  to  prevent  the  enforce- 
ment of  judgments,  even  after  executions  have  been  placed 
in  the  officer's  hands.  In  French  v.  Noel,  22  Gratt.  544. 
(Syl.,  point  3),  it  was  held  that  "after  the  judgment  of  the 
circuit  court  has  been  rendered,  as  well  as  before,  the  per- 
son injured  by  the  judgment  may  apply  to  the  court  of  ap- 
peals for  a  writ  of  prohibition  to  restrain  the  appellant  and 
the  judge  from  proceeding  to  enforce  said  judgment." 
See,  also,  Heinw.  Smith.  13  W.  Va.  358,  (Syl..  point  3); 
WUkinsotiw.  Hoke.  39  W.  Va.  403,  (19  S.  E.  520).  lam 
aware  that  this  Court,  in  the  case  of  We/ls  v.  Toivn  of  Ma- 
^on,  23  W.  Va.  456  (a  tntindavius  case  to  compel  said  town 
to  pay  a  judgment  in  favor  of  Wells  for  medical  services 
rendered  to  a  pauper,  in  which  town  it  was  not  the  duty  of 
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the  common  council  to  support  the  poor  residing'  therein), 
held,  that  the  judgment  in  said  case  conclusively  deter- 
mined that  the  town  was  chargeable  with  the  sum  for 
which  judgment  was  rendered,  and  that  the  payment  of 
such  judgment  against  a  town,  however  erroneous,  if  no 
writ  of  error  has  been  taken,  should  be  provided  for  by 
taxation,  and  if  it  be  not  done,  and  it  cannot  be  collected  by 
execution,  its  payment  should  be  enforced  by  maudamus. 
But  this  judgment  was  obtained  before  the  Mason  County 
court  on  ihe  4th  of  June,  1877,  the  court  at  that  time  being 
acourt  of  general  jurisdiction,  and  no  question  was  raised 
as  to  the  jurisdiction.  In  Galpin  v.  Page,  18  Wall.  350,  21 
L.  Ed.  959,  it  was  held  that:  "A  court  of  general  jurisdic- 
tion, proceeding  within  the  general  scope  of  its  powers,  is 
presumed  to  have  jurisdiction  to  give  the  judgment  it  ren- 
der%  until  the  contrary  appears;  and  this  presumption 
embraces  jurisdiction  not  only  of  the  cause  or  subject-mat- 
ter of  the  action  in  which  the  judgment  is  given,  but  of  the 
parties,  also.  The  rule  is  different  with  respect  to  courts 
of  special  or  limited  authority.  Their  jurisdiction  must 
affirmatively  appear  by  sutBcient  evidence  or  proper  aver- 
ment in  the  record,  or  their  judgments  will  be  deemed  void 
oa  their  face."  So,  also,  in  Pulaski  Co.  v.  Stnart.  28  Gratt. 
872,  we  find  that,  "where  a  court  of  general  jurisdiction 
acts  within  the  scope  of  its  general  powers,  its  judgment 
will  be  presumed  to  be  in  accordance  with  its  jurisdiction, 
and  cannot  be  collaterally  impeached,"  As  we  have  seen, 
it  is  different  where  the  suit  is  brought  before  a  justice. 
In  Mayer  X.  Adams,  27  W.  Va.  245.  it  was  held  that  "the 
jurisdictional  facts  necessary  to  give  a  court  of  special  and 
limited  jurisdiction  a  right  to  act  must  appear  in  the  rec- 
ord of  its  proceedings,  or  such  proceedings  will  be  re- 
garded as  bad,  without  any  jurisdiction,  and  therefore 
absolute  nullities."  As  to  courts  of  inferior  jurisdiction, 
it  is  said  in  12  Enc.  PI.  &  Prac.  176,  that  "no  presumption 
is  indulged  in  favor  of  the  jurisdiction  of  inferior  courts 
exercising  special  statutory  powers  not  according  to  the 
course  of  the  common  law,  but  their  records  must  affirma- 
tively show  the  facts  which  confer  jurisdiction." 

It  may  be  suggested  in  this  case   that  the  facts  proven 
were  not  certified,  and  for  that  reason  it  cannot  be  deter- 
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mined  whether  the  justice  had  jurisdiction  or  not.  To 
this  suggestion  I  reply  that  no  proof  could  possibly  be  fur- 
nished which  would  make  the  debt  upon  which  this  suit 
was  predicated  the  legal  debt  of  the  county,  and  service  of 
process  upon  the  president  of  the  county  court  could  not 
confer  jurisdiction.  The  character  of  the  plaintiff's  claim 
is  set  forth  in  his  complaint,  and  while  he  avers  that  it  was 
presented  to  the  county  court  for  payment  at  its  May  term, 
1899,  he 'does  not  allege  that  payment  thereof  was  refused, 
which  the  statute  makes  a  condition  precedent  to  a  suit 
upon  any  claim  against  the  county  founded  on  contract 
In  this  case  no  writ  of  error  could  have  been  obtained  Irora 
the  judgment  of  the  circuit  court,  because  the  amount  in- 
volved was  insufiicii^nt,  and  pronibition  was  the  only  rem- 
edy. Upon  the  t|uesti<>n  as  to  whether  the  judgment  of 
the  court  was  conclusive  of  the  fact  that  the  county  of  Tay- 
lor was  chargeable  with  said  claim,  in  the  case  <jf  Bodky  v. 
Archibald.  33  W.  Va.  229,  (10  S.  E.  392).  Snyder.  P.,  de- 
livering the  opinion  of  the  Court,  held,  that  "prohibition 
will  lie  to  prohibit  justices,  and  other  petty  tribunals 
which  are  limited  by  law  to  the  decision  of  controveraies 
where  the  amount  falls  within  a  specified  sum,  from  exer- 
cising a  jurisdiction  wholly  beyond  their  authority,  even 
after  judgment,  but  before  the  judgment  has  been  fully 
carried  into  effect,  and  in  such  cases  the  want  ot  jurisdic- 
tion may  be  made  to  appear  by  matters  dehors  the  record 
of  the  proceedings  before  such  inferior  tribunals."  See, 
also,  High,  Extr.  Rem.  %  774,  and  Mamifaciuring  Co.  v. 
CarrolK  30  W.  Va.  352,  (4  S.  E.  782),  in  which  the  circnit 
court  was  prohibited  from  enforcing  a  decree  after  it  was 
rendered. 

The  character  of  the  claim  sued  on  before  the  justice  in 
this  case  is  shown  by  the  transcript  of  the  justice's  pro- 
ceedings, and  no  new  pleadings  were  filed  in  the  circuit 
court  on  appeal;  and  this  Court  will  take  cognizance  of  the 
fact  that  there  is  no  statute  authorizing  the  payment  of 
such  a  claim  by  the  county  court,  or  creating  any  liability 
upon  the  county  for  the  payment  of  attorneys  appointed  by 
the  circuit  court  to  perform  such  services.  Now,  while 
no  formal  plea  to  the  jurisdiction  was  filed  before  the  jus- 
tice, yet  facts  were  stated  in  the   plea  which  showed  that 
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no  suit  could  be  brouRht  on  the  claim  against  the  county 
—First,  because  the  claim  had  not  been  presented  to  the 
county  court  and  disallowed;  and,  secondly,  because  the 
claim  presented  was  not  of  sucD  character  as  to  bind  or 
authorize  the  defendant  to  levy  upon  the  taxpayers  for  its 
payment.  The  statute  provides  that  such  pleadings  are 
cot  required  to  be  in  any  particular  form,  but  must  be 
such  as  to  enable  a  person  of  common  intelligence  to  know 
what  was  intended.  On  the  question  of  jurisdiction  of  the 
subject-matter,  we  find  on  pages  188,  189, 12  Enc.  PI.  & 
Prac,  the  law  thus  stated;  "When  the  court  has  no  law- 
ful power  to  act  by  reason  of  the  fact  that  such  power  is 
not  conferred,  or  is  expressly  withheld,  with  regard  to  the 
subject-matter  of  the  suit,  the  parties  thereto  cannot  be 
said  to  have  waived  their  objection  to  the  want  of  power 
because  it  is  not  made  at  the  proper  time.  Such  objection 
cannot  be  waived,  and  is  fatal  at  any  stage  of  the  procced- 
ings,"^citing  Beckley  v.  Palmer.  11  Gratt.  625.  The  re- 
covery of  the  claim  sued  on  in  this  case  from  Taylor 
County  is  not  authorized  by  the  common  law,  because  the 
service  rendered  in  defense  of  said  criminal,  although  it 
might  entitle  the  plaintiff  to  compensation,  created  no  lia- 
bility upon  the  county  to  pay  the  same,  and  no  statute  au- 
thorizes its  payment  by  the  county.  In  the  case  of  A'or- 
folk  and  W.  R.  Co.  w'^I'iniiacJe  Coal  Co.,  44  W.  Va.  574. 
(30  S.  E.  1%),  41  L.  R.  A.  414.  this  Court  held  that,  "al- 
though  a  justice  of  the  peace  has  jurisdiction  of  civil  ac- 
tions of  debt,  he  exceeds  his  legitimate  powers  whenever 
he  extends  such  jurisdiction  to  include  matters  of  contro- 
versy or  causes  of  action  unknown  to  the  common  law,  and 
unauthorized  by  legislative  enactment."  It  is  manifest 
that  a  claim  unauthorized  by  law  is  sought  to  be  lt;galized 
by  service  of  process  on  the  president  of  the  county  court 
of  Taylor  County,  and  obtaining  a  judgment  for  the 
amount  thereof  before  a  justice,  when  the  justice  had  no 
jurisdiction,  either  of  the  defendant  or  the  subject-matter. 
In  my  opinion,  a  writ  of  prohibition  should  be  awarded,  to 
prevent  the  circuit  court  of  Taylor  County  from  further 
proceeding  to  enforce  the  judgment  rendered  by  it  upon 
appeal  from  said  justice's  judgment  against  the  county 
court  of  Taylor  County. 
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Dent,  Judge,  (conctirriug) . 

The  only  question  presented  id  this  case  is  wLether  the 
judgment  of  the  circuit  court  sustaining  an  allowance  to 
one  of  its  attorneys,  to  be  paid  out  of  the  county  treasury, 
for  defending-  a  person  charged  with  telony,  by  its  appoint- 
ment, is  void.  If.  it  is,  the  writ  should  go;  and,  if  not,  it 
should  be  refused,  it  matters  not  how  erroneous  the  judg- 
ment may  be.  The  legislature  has  not  authorized  the  al- 
lowance of  such  fees  out  of  the  county  treasury.  Section 
1,  chapter  138,  Code,  provides,  "A  poor  person  may  be  al- 
lowed by  a  court  to  sue  or  defend  a  suit  therein  without 
paying  fees  or  costs,  wherupon  he  shall  have  from  any 
counsel  which  the  court  may  assign  him  and  from  all  o(B- 
cers  all  needful  services  and  process,  and  also  the  attend- 
ance of  witnesses  without  any  fees  to  them  therefor,  except 
what  may  be  included  in  the  costs  recoverable  from  the  op- 
posite party."  This  plainly  refers  to  civil  cases  alone,  and 
not  to  criminal.  It  is  provided  in  section  H,  Article  III, 
of  the  Constitution,  that  persons  charged  with  crime  "shall 
have  the  assistance  of  counsel."  And  section  1,  chapter 
159,  Code,  provides,  "The  accused  shall  be  allowed  coun- 
sel, if  he  desires  it,  to  assist  him  in  his  defence."  Section 
7,  chapter  161,  Code,  providing  for  costs  in  criminal  cases, 
is  in  these  words:  "A  sheriff  or  other  officer  for  travelling 
out  of  his  county  to  execute  process  in  a  case  of  felony  and 
doing  any  act  in  the  service  thereof  for  which  no  other  com- 
pensation is  provided,  shall  receive  therefor  out  ot  the 
treasury  such  compensation  as  the  court  from  which  the 
process  issued  may  certify  to  be  reasonable.  When  in 
such  case  an  officer  renders  any  service  for  which  no  spe- 
cific compensation  is  provided,  the  court  in  which  the  case 
may  be  may  allow  therefor  what  it  deems  reasonable,  and 
such  allowance  shall  be  paid  out  of  the  treasury."  This 
section  applies  to  felony  cases  only.  An  attorney  is  an 
officer  of  the  court,  especially  when  acting  by  its  appoint- 
ment in  the  defense  of  a  person  charged  with  a  ft-lony. 
The  services  of  all  other  officers  of  the  our:  are  s;)CLific- 
ally  provided  for  in  this  or  other  sections  of  ihf  l;i\\-,  and  it 
is  impossible  to  conceive  of  any  siTvico  lo  which  th's  pro- 
vision is  more  applicable  than  that  of  ilu- .■ipj."'n;'"i  attor- 
ney' for  the  defense.     To  appointan  \v-\\  iiin  :   torney,  ines- 

L:,j,i..dbi  Google 


W.Va.]  Yates  v.  Taylor  County  Court.  385 

pert^Dced  or  unlearned,  to  go  through  the  mere  form  of 
makinf;  a  defense  undoubtedly  falls  short  of  a  compliance 
with  the  constitutional  provision  that  the  accused  shall 
have  the  assistance  of  counsel.  It  is  to  keep  the  letter,  but 
not  the  spirit,  of  the  constitution.  To  serve  an  indigent 
person  charged  with  felony  is  to  tulfill  the  constitutional 
guaranty  for  the  benefit  of  the  people  who  made  the  Con- 
stitution. To  compel  an  attorney  to  do  so  without  pay  is 
tyrannous.  And  ordinarily  a  defense  made  by  a  feeless 
advocate  is  a  farce,  while  a  proper  defense  inures  to  the 
benefit,  integrity,  and  good  name  of  the  State.  It  is  better 
even  that  a  guilty  man  should  escape,  than  that  the  St'ate 
should  be  put  to  the  expense  and  ignominy  of  confining, 
feeding,  clothing,  and  guarding  an  innocent  man  by  reason 
of  a  legal- abortion.  It  seems  very  plain,  then,  that  this 
provision  was  intended  to  authorize  the  court  to  allow  a 
reasonable  compensation  to  an  attorney,  as  one  of  its  offi- 
cers, for  services  rendered  in  defense  of  a  charge  of  fel- 
ony. Whether  it  does  or  not,  there  is  no  provision  -lUthor- 
izing  such  allowance  to  be  made  out  of  the  county  treasury. 
The  common  law  on  this  subject  is  stated  to  be  that:  "It 
is  a  part  of  the  general  duty  of  membory  of  the  bar  to  act 
as  counsel  for  persons  accused  of  crime,  and  destitute  of 
means,  upon  appointment  by  the  court,  when  such  service 
is  not  inconsistent  with  their  duty  toothers;  and  in  such 
cases  they  must  look  alone  to  the  possible  future  ability  of 
the  accused  to  pay  for  their  compensation  where  no  provis- 
ion for  compensation  is  made  by  statute.  No  implied  lia- 
bility arises  on  the  part  of  the  county  or  State  to  pay  for 
such  services."  3Am.&Eng.  Enc.  Law,  {2d  Ed.)  417, 
■l!8.  Where  the  State  deprives  a  person  of  his  liberty  or 
his  life,  bis  possible  future  ability  is  most  too  remote  to 
look  to  alone  for  compensation  for  legal  services.  "An  at- 
torney is  an  officer  of  the  court,  and  he  takes  his  office  with 
all  its  burdens  as  well  as  all  its  rights  and  privileges;  and 
among  the  burdens  thus  assumed  is  that  of  being  obliged, 
when  requested  by  the  court,  to  conduct  without  compen- 
sation the  defense  of  those  who  are  destitute  of  means,  and 
are  accused  of  crime."  Cooley,  Const.  Lim.  (4th  Ed.)  412. 
And  in  the  case  of  Presby  v.  Klickitat  Co.  (Wash.)  31  Pac. 
876.,  it  is  said:     "In  some  instances,  no  doubt,  it  is  a  hard- 
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ship  upon  an  attorney  to  be  obligred  to  defend  poor  persons 
without  compcosation;  but,  when  called  upon,  it  is  a  daty 
he  owes  to  the  profession,  to  the  court  engaged  in  the  trial, 
and  to  the  cause  of  humanity  and  justice,  not  to  withhold 
bis  assistance,  nor  spare  his  beist  exertions,  in  the  defense 
of  one  who  has  the  double  misfortune  to  be  stricken  by 
poverty  and  accused  of  crime."  Thus,  individually,  in  the 
cause  of  humanity,  he  must  take  upon  himself,  through 
Christian  charity,  the  obligation  that  belongs  to,  and  has 
been  assumed  by,  society.  If  one  is  poor  and  otedy,  al- 
though he  be  just  as  poor  and  needy  himself,  he  must  gen- 
erously give  his  time  and  labor  free  of  charge,  that  the 
public,  which  is  rich  in  lands  ant'  resources,  mav  escape 
the  burden.  Such,  however,  is  the  law  of  this  State,  un- 
less, as  heretofore  shown,  it  is  changed  bv  statute.  A 
different  rule  entirely  prevails  in  Indiana  and  Wisconsin, 
and  in  some  other  states  the  statutes  have  made  proper 
provision  for  such  cases.  In  the  case  of  HVA/*  v.  Bai'rd,  6 
Ind.  17,  it  is  forcibly  said:  "That  any  class  should  be  paid 
for  their  particular  services  in  empty  honors  is  an  obsolete 
idea,  belonging  to  another  age,  and  to  a  state  of  society 
hostile  to  liberty  and  equal  rights.  The  legal  profession 
having  been  thus  stripped  of  all  its  odious  distinctions  and 
peculiar  emoluments,  the  public  can  no  longer  justly  de- 
mand of  that  class  of  citizens  any  gratuitous  services 
which  would  not  be  demandable  of  every  other  class.  To 
the  attorney,  his  profession  is  his  means  of  livelihood. 
His  legal  knowledge  is  his  capital  stock.  His  profession- 
al services  are  no  more  at  the  mercy  of  the  public,  as  to 
remuneration,  than  are  tbe  goods  of  the  merchant  or  me- 
chanic. The  law  which  requires  gratuitous  services  from 
a  particular  class  in  effect  imposes  a  tax,  to  that  extent, 
upon  such  class,  clearly  in  violation  of  thefundaoaental  law, 
whicli  provides  for  a  uniform  and  equal  rate  of  assessment 
and  taxation  on  all  citiaens.  *  *  *  But  even  charity  it- 
self almost  ceases  to  be  a  virtue  when  they  whose  duty  it 
is  to  provide  for  the  poor  make  private  charity  a  pretext 
for,'public  neglect.  If  the  State  has  not  made  provision  for 
the  defense  of  poor  prisoners,  it  has  presumed  and  tres- 
passed unjustly  upon  the  rights  and  generous  feelings  of 
the  bar;  levying  upon  that  class  a  discriminating  and  un- 
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const itutioaal  tax.  Blylhe  v.  Slate,  4  Intl.  525.  It  is  there- 
fore not  their  duty,  and,  uader  the  circumstances,  if  no 
constitutional  provision  is  made  by  law,  no  very  great  vir- 
tue, to  encourage  public  neg-lect  bv  gratuitous  service." 
In  Dane  Co.  v.  Smllh,  13  Wis.  S85.  it  was  held  that  it  was 
the  duty  of  the  state  courts  to  appoint  counsel  to  defend 
indigent  persons  charged  with  crime,  and  that  the  statute 
requiriDg  them  to  render  sucb  services  gratuitously  was 
unconstitutional  and  void. 

The  legislature  of  this  State  having,  to  its  honor,  pro- 
vided for  such  compensation  out  of  the  State  treasury,  pre- 
cludes the  idea  that  in  anv  event  such  compensation  could 
be  made  a  charge  again^;t  the  county  treasury,  and  any  al- 
lowance made  out  of  the  same  is  a  pure  donation  or  gra- 
tuitv  to  the  State.  Whether  a  poor  person,  a  ward  of  the 
county,  charged  with  a  misdemeanor,  should  not  be  de- 
fended by  the  county,  is  ieft  for  future  consideration.  It 
is  probably  better  for  counties  to  support  their  poor  out  of 
jail,  where  they  can  assist  in  their  own  support,  than  it  is 
to  support  them  in  jail.  Hence  they  have  a  pecuniary  in- 
terest in  keeping  the  indigent  poor  from  being  confined  in 
jail  at  public  expense.  In  this  light,  reasonable  compen- 
sation paid  to  attorneys  out  of  the  county  treasury  might 
not  be  ill  placed, — a  drawing  at  the  spigot  to  stop  a  leak  at 
the  bung.  Of  course,  if  the  counties  can  get  as  good  an 
article  gratuitously,  it  is  usually  considered  public  econ- 
omy to  accept  it,  although  thereby  the  bread  be  donated 
from  the  table  of  poverty  to  preserve  untouched  the  ple- 
thoric coffers  of  the  opulent.  A  free  donation  by  anv 
court  out  of  the  public  treasury  is  void.  In  section  120, 
chapter  1,  Frem.  Judgm.,  it  is  said:  "If  a  court  grants  re- 
lief which  under  no  circumstances  it  has  any  authoritj'  to 
g-rant,  its  judgment,  to  that  extent,  is  void;  as  where  it  or- 
ders a  donation  out  of  the  public  treasury."  And  in 
Bridges  v.  Supervisors,  57  Miss.  255  (a  case  cited  to  sus- 
tain the  text),  it  is  said:  "The  circuit  court  was  equally 
powerless  to  make  such  an  appropriation,  and  its  judgment 
ordering  it,  if  the  nature  of  the  claim  appeared  by  the  rec- 
ord, would  have  been  a  nullity.  Certainly  no  additional  va- 
lidity would  have  been  given  to  it  by  submitting  the  claim 
to  a  jury.     Fortunately  there  is  no  provision  in  our  laws 
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by  which  any  court  is  authorized  to  determine  that  a  dona- 
tion shall  be  made  out  of  the  public  treasury.  Courts  may 
enforce  the  legal  or  equitable  rights  of  parties,  but  they 
are  without  jurisdiction  to  adjudicate  and  enforce  claims 
which  rest  solely  on  motivesoffjenerosity."  In  such  cases 
of  donation,  ordinances  and  statutes  are  held  to  be  void. 
Judg-ments  are  no  more  sacred,  Ohio  Valley  Iron  Works 
v.-  Town  of  Moundsville.  11  W.  Va.  1;  Citizens'  Sazinffiaud 
Loan  Ass'n  v.  City  oj  Topeka,  20  Wall.  655.  22  L.  Ed.  455; 
Parkersburg-  V.  Brown,  106  U.  S.  487,  1  Sup.  Ct.  442,  27  L. 
Ed.  238.  Courts  may  hear  and  determine,  but  cannot  leg- 
islate. Rendering  judgments  without  law  is  legislation. 
Norfolk  and  W.  R.  Co.  v.  Pinnacle  Coal  Co.,  44  W.  Va. 
574,  (30  S.  E.  196),  41  L.  R.  A.  414.  The  donation  being 
void  as  a  usurpation  of  power,  a  judgment  founded  upon  it 
is  void  for  the  same  reason.  This  would  seem  to  militate 
against  the  decision  of  this  Court  in  the  case  of  Weih\. 
To-.vn  of  Afason,  23  W.  Va.  456.  On  page  465  Jvdge 
Green  says:  "Bui  the  Court  did  not,  in  thisorin  any  other 
case  that  I  have  seen,  undertake,  when  asked  to  issue  a 
mandajHHs  to  compel  a  town  to  pay  a  judgment,  to  inquire 
into  the  legality  of  the  judgment,  or  whether  the  debt  for 
which  the  judgment  was  rendered  was  legallv  a  just  debt 
against  the  town."  The  same  maybe  said  in  this  case, 
but  where  the  judgment  shows  un  the  face  of  the  record 
its  void  character,  the  court  will  not  only  refuse  to  enforce 
it  by  mandamus  but  will  prohibit  its  enforcement  by  pro- 
hibition. In  that  case  there  was  nothing  on  the  face  of  the 
record  to  show  that  the  judgment  was  void.  It  was  ren- 
dered for  services  of  a  physician  to  an  indigent  sick  per- 
son living  in  the  town.  The  town  claimed  that  the  county 
should  pay  it,  as  in  this  case  the  claim  is  that  the  State 
should  pay.  In  that  case  the  litigation  was  before  the 
county  court,  which  gave  judgment  against  the  town.  In 
this  case  the  litigation  is  before  the  circuit  court.  In  that 
case  it  was  impossible  to  say  the  town  was  in  no  event  lia- 
ble for  the  payment  of  the  claim  sued  on;  for  it  was  liable 
in  certain  contingencies  which  might  hai-e  been  made  to 
appear  on  the  trial,  as  since  decided  by  this  Court  in  the 
case  of  Thomass.Tovjn  of  Mason,  39  W.  Va.  526,  (20  S. 
E.  5S0) ,  26  L.  K.  A.  727.     But  in  this  case,  as  shown  on  the 
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face  of  the  record,  the  county  wa3  in  no  event  liable  to  pay 
the  claim  sued  on;  it  being  a  donation  out  of  the  county 
treasury  bv  the  circuit  court,  without  legal  authority  to 
make  such  allowances.  It  was  a  mere  gift,  from  want  of 
legal  consideration  to  support  it.  Physicians  have  never 
been  required  to  give  tbeir  services  gratuitously  to  poor 
persons.  It  is  otherwise  with  lawyers,  and  they  are  still 
under  such  disability,  unless  relieved  by  statute.  In  fel- 
ony cases  the  county  treasury  is  still  closed  to  them.  The 
State  treasury  is  unlocked,  though  carefully  guarded,  and 
a  reasonable  compensation  should  not  be  denied  them  for 
the  faithful  discharge  of  the  duties  imposed  on  them  as 
officers  of  the  court.  Though  reluctantly,  the  prohibition 
must  be  awarded  as  prayed.  I  concur  in  the  syllabus  and 
conclusions,  but  not  in  the  opinion  of  English,  J.,  in  its 
entirety. 

Bkannon,  Judge,  {coticurritig.) 

Had  the  justice  jurisdiction  of  this  case?  Was  his  judg- 
ment against  the  county  court  for  a  lawyer's  fee  allowed 
by  the  circuit  court  for  defending  one  accused  of  felony 
ntterly  void,  so  as  to  warrant  prohibition,  or  was  it  merely 
erroneous,  because  of  error  of  judgment  in  granting  re- 
covery upon  a  claim  constituting  no  basis  of  action?  All 
the  members  of  this  Court  are  of  the  opinion  that  a  circuit 
court  cannot  allow  an  attorney  for  such  service,  payable 
out  of  the  countv  treasury.  The  county  court  cannot 
make  an  allowance,  to  be  paid  by  taxes  on  the  people,  with- 
out statutory  authority;  and  no  statute  authorizes  it 
to  mal{e  an  allowance  for  such  a  demand.  But  that  does 
not  settle  the  question.  The  justice  has  jurisdiction  of  a 
suit  for  money  due  on  contract.  The  particular  demand 
may  not  warrant  recovery  in  law,  but  that  does  not  show 
he  has  no  juiisdiction  of  the  case;  and  merely  because  he 
holds  that  a  demand,  not  in  law  warranting  the  recovery, 
does  justify  recovery,  does  not  render  his  judgment 
void.  It  isonly.erroneous,  and  the  fact  that  it  is  for  too 
small  an  amount  to  warrant  an  appeal  does  not  alter  the 
case.  "In  the  case  of  an  inferior  court,  if  its  record  does 
show  that  facts  necessary  to  give  it  jurisdiction  existed. 
its  jurisdiction  will  not  be  open  to  attack,  nor  can  proof  of 
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such  facts  be  demanded,  or  disproof  thereof  admitted  in 
collateral  proceedings."     Clrc/V  v.     C/ari,   44  W.   Va.  659 

(30  S.  E.  216)  (Syl..  point  12).  This  case  was  appealed  to 
the  circuit  court,  and  it  is  the  judgment  of  tbat  court  tbat 
is  sought  to  be  prohibited.  If  it  were  a  judgment  of  that 
court  in  an  original  action  in  it,  not  on  appeal  from  a  jus- 
tice, it  would  seem  that  IfW/s  v.  Tazt-n  of  J/a>o>i,  23  W. 
Va.  456,  would  forbid  prohibition,  as  it  holds  that  a  judg- 
ment against  a  town  will  be  enforced  by  inaiidamas, 
though  rendered  for  medical  attendance  on  a  pauper  not 
chargeable  to  the  town,  because  the  judgment  is  nut  void, 
but  simply  erroneous;  but  I  think  we  must  regard  the 
judgment  in  this  case  as  if  rendered  by  the  Justice,  since, 
if  be  had  no  jurisdiction,  neither  had  the  circuit  court  on 
appeal.  My  own  individual  view  is  that  the  jui^tice  had 
jurisdiction.  The  test  of  jurisdiction  is.  has  the  court 
power  to  begin  to  determine?  Has  the  coun  power  to 
take  up  and  examine  the  merits,  and  determine  whether 
it  can  or  cannot  give  judgment  on  the  merits?  If  so,  it  has 
jurisdiction,  and  its  judgment,  though  grossly  erroneous, 
is  not  void.  In  this  case  the  justice  bad  a  right  to  consider 
the  evidence,  and  determine  whether  he  ought  to  render 
judgment.  The  only  question  in  my  mind  is  from  the 
fact  that  the  plaintiEE  filed  in  the  justice's  record  the  order 
of  the  circuit  court  allowing  him  the  fee.  and  thus  showed  ' 
by  that  record  a  ground  of  action  which  the  law  branded 
as  no  ground  of  action.  Still,  for  myself  I  think  that  rend- 
ered the  judgment  merely  erroneous,  not  void.  My  views 
are  stated  in  full  in  the  dissent  in  the  case  of  Xorfu/i-  <& 

W.  R.  Co.  V.  Pimiack,  Coal  Co.,  44  W.  Va.  580  (30  S.  E. 
1%),  41  L.  R.  A.  414,  I  think  the  decision  of  the  Court  in 
that  case  would  justify  a  prohibition  in  this  case,  and,  fol- 
lowing it.  not  my  own  personal  views,  I  agree  to  the  award 
of  a  prohibition  in  this  case.     Tbat  case  is  binding  law. 

Writ  Grunted. 
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CHARLESTON. 

Steelsmith  ei  al.  v.  Fisher  Oil  Co. 
Submitted  September  13,  1899— Decided  January  24,  1900. 

1.  ISJu.vcTios— i/b^ion— fJ/seoiudoii. 

It  is  a  g'eiieral  rule  not  to  continue  a  motion  to  dissolve  an 
iDjiinction,  unless  from  somti  very  great  neceHsity,  because 
the  court  ia  always  open  to  Kranl,  and,  of  course,  to  re-instate 
an  injunction  whenever  it  shall  appear  proper  to  do  so;  and 
becuuse,  too,  the  plaintiff  should  always  be  ready  to  prove 
his  bill.     (p.  400). 

2.  Fari'IES— £e««e«« — Leaaors. 

When  the  lessees  of  an  oil  and  gas  lease  bring  their  suit 
against  the  lesKefs  of  an  adjoininfi:  tract  to  enjoin  them  from 
trespasKin^  upon  the  plaintiffs'  premises,  and  from  proceed- 
inif  to  drill  a  well  for  oil  and  pas  which  defendants  claim  is 
on  their  own  lease,  but  which  plaintifTn  claim  is  on  their  prem- 
ise::, the  lessors  of  both  leases,  and  all  persons  having  an  iu' 
tere&t  in  the  oil  or  gas  whii'h  might  be  produced  from  the 
well,  the  drilling  of  which  is  soug-ht  to  be  enjoined,  are  nec- 
fss'ary  parties  to  the  snit,  to  enable  the  court  to  settle  the 
rights  of  all  parries  intertsted  or  affected  bj  the  subject- 
matter  in  eontroverEy.     (p.  300). 

3.  BtLL — Atiatver— Motion — DiMoluilon—Ritle. 

When  a  motion  to  dissolve  an  injunction  is  heard  upon  bill 
and  answer  and  aRidavits  filed,  the  answer  denying  the  mate- 
rial allegations  of  the  bill,  it  is  not  error  to  consider  at  the 
same  time,  and  refuse,  a  petfiion  for  a  rule  against  the  de- 
fendant for  contempt  for  violation  of  the  injunction  order, 
and  to  enter  such  refusal  in  the  same  order  dissolving  the 
injunction,     (p.  401). 

Appeal  from  Circuit  Court,  Tyler  County. 

Suit  by  Amos  Steelsmith  and  another  against  the  Fisher 
Oil  Company  for  an  injunction.  Decree  for  defendant,  and 
plaintiffR  appeal. 


Affirmed. 
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Robert  McEldowney  aad  McCov  &  Hangb,  for  appel- 
lants. 

F.  I<.  Bl.vckmah,  for  appellee. 

McWhorteb,  Judge: 

Amos  Steelsmith  and  A.  J.  Yoke  filed  their  bill  in  the 
circuit  caurt  of  Tyler  County  against  the  Fisher  Oil  Com- 
pany, a  corporation,  alleging  that  they  were  the  owners 
of  a  certain  oil  and  gas  lease  executed  on  the  6th  day  of 
June,  1898,  by  C.  P.  Lowry  and  M.  R.  Lowrv,  his  wife,  to 
A.  J.  Yoke,  who  afterwards  conveyed  a  part  of  same  to 
Amos  Steelsmith,  on  that  certain  tract  of  land  and  lease- 
hold estate  .situate  in  Ellsworth  district,  in  said  Tyler 
County,  containing  44  acres,  more  or  less  (describing  the 
land  by  the  names  of  contiguous  landowners) ;  that  under 
the  terms  of  their  lease  they  had  the  exclusive  right  to 
drill  and  operate  thereon  for  gas  and  oil,  and  took  posses- 
sion and  proceeded  to  develope  and  operate  it  for  oil,  and 
drilled  a  well,  which  is  a  goud  producer;  that  the  defend- 
ant company,  operating  an  adjoining  lease,  entered  upon 
and  erected  a  derrick  on  their  said  lands,  and  were  pro- 
ceeding and  about  to  drill  the  same  and  take  the  oil  there- 
from, notwithstanding  the  protests  and  notices  of  plain- 
tiffs; that  the  location  and  drilling  of  said  well  upon  their 
said  leasehold  to  take  the  oil  is  an  act  of  trespass,  and 
would  cause  waste  and  irreparable  injury  and  damage,  not 
susceptible  of  complete  pecuniary  cumpensation,  and 
would  lead  to  vexatious  litigation,  if  permitted  to  proceed; 
that  the  machinery  and  boiler  attached  to  the  derrick  and 
lights  used  for  drilling  at  night  in  said  derrick  erected  by 
defendant  on  plaintiffs'  lands  were  placed  within  a  dan- 
gerous proximity  to  the  tank,  rig,  and  welt  of  plaintiffs, 
which  is  a  large  producer,  and  flowing  oil,  and  what  is 
called  "lively  oil"(fullof  gas);  that  the  location  of  said  boiler 
and  rig  being  within  a  short  distance  of  plaintiffs'  three- 
hundred-barrel  tank,  full  of  oil,  and  the  gas  exuding 
therefrom,  make  it  not  only  liable  to  destruction  from  fire 
from  said  boiler  and  lights  in  the  derrick,  but  a  constant 
menace  to  the  lives  of  plaintiffs  and  their  employes  work- 
ing and  managing  their  property;  that  the  same  is  liable  to 
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cause  irreparable  damage  in  Us  nature,  but  the  danger  to 
life  as  aforesaid  makes  the  location  of  the  same  a  dan^^er- 
ous  nuisance;  that  plaintiffs  are  wholly  without  remedy, 
save  in  a  court  uf  equitv.  and  if  compelled  to  submit  to  the 
alow,  tedious  process  of  a  law  court,  tbey  would  suffer  ir- 
reparable loss  and  injury,  and  have  their  lives  endan^fered 
by  the  acts  complained  of.  And  they  pray  that  defend- 
ant be  made  a  party  to  the  bill,  and  answer  same;  that  pro- 
cess issue;  that  defendant,  its  agents  and  employes,  and 
each  of  tfaem,  and  all  of  those  interested  with  them,  be  in- 
hibited and  enjoined  from  doing  the  things  complained  of, 
from  committing-  acts  of  trespass  or  waste,  or  in  any  man- 
ner interfering  with  plaintiffs  in  the  possession  of  their 
leane, — and  for  special  and  general  relief,  and  file  with 
their  bill  a  copy  of  their  lease  from  C,  P.  and  M.  E.  Lowry. 
An  injunction  was  granted  accordingly.  The  Fisher  Oil 
Company  served  notice  on  June  21,  1899,  that  on  the  23d 
day  of  June  it  would  move  the  court  to  dissolve  the  injunc- 
tion in  the  cause.  On  the  23d  of  June,  plaintiflfs  moved  to 
quasb  the  notice  because  the  same  was  insufficient  and  not 
reasonable  as  to  time,  which  motion  to  quash  was  over- 
ruled; but  the  court  deeming  the  time  not  sufficient,  gave 
further  time,  untilJune  27th,  for  the  bearing.  Plaintiff  A. 
J.  Xoke  presented  his  petition  and  affidavit,  praying  that  a 
rule  do  issue  against  the  defendant,  the  Fisher  Oil  Com- 
pany, and  the  employes  of  said  company,  to  wit,  Al.  Stoner 
and  Hugh  Daily,  to  show  cause  why  they  sbould  not  be 
held  to  answer  for  contempt  of  court  in  violating  the  order 
of  injunction  in  this  cause;  the  consideration  of  which  mat- 
ters was  deferred  until  the  27th  of  June,  1899.  And  on  the 
30th  day  of  June  the  cause  was  brought  on  to  be  heard, 
when  the  defendant  demurred  to  the  bill,  and  presented 
its  answer,  to  the  filing  of  which  ptaintitfs  objected.  The 
objection  was  overruled,  and  the  answer  filed,  and  plain- 
tiffs excepted  to  the  answer,  and  the  exception  was  over- 
ruled; and  defendant  filed  nine  affidavits  in  support  of  iis 
motion  to  dissolve  the  injunction,  with  objections  to  the 
consideration  of  said  affidavits,  and  the  plaintiffs  filed  nine 
affi.davits  in  support  of  their  opposition  to  said  motion,  to 
which  affidavits  defendant  objected,  all  of  which  objections 
were  overruled,  and  all  of  said  affidavits  filed.     The  answer 
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deuies  that  C.  P.  Lowry  and  M.  R.  Lowry,  his  wife.kased 
to  Yoke  the  tract  of  forty-four  acres  of  land  set  out  in  the 
bill,  but  avers  that  the  same  belongs  to  Kate  Morrow,  who 
holds  the  title  in  fee,  and  that  Kate  Morrow  and  John  Mor- 
row, her  husband,  made  an  oil  and  gas  lease  for  said  forty- 
four  acres  to  C,  P.  Lowry  and  M.  R.  Lowry,  dated  June 
27, 1897,  which  was  recorded,  etc.,  and  that  by  a5sig:nment 
of  June  6,  1898,  recorded,  etc.,  said  Lowrys  assigned  said 
lease  ireserving  to  themselves  a  one-sixteenth  interest) 
to  A,  J.  Yoke,  and  that  A.  J.  Yoke  assigfned  an  interest  in 
said  lease  to  Amos  Stcelsmith,  and  A.  J.  Yoke  also  assigned 
an  undivided  one-fourth  interest  in  said  lease  to  M.E.Hagan; 
that  at  the  time  of  the  institution  of  this  suit  the  following 
named  persons  were  interested  in  the  lease  of  the  land  de- 
scribed in  plaintiff's  bill,  lo  wit,  A.  J.  Yoke,  Amos  Steel- 
smith,  C.  P.  Lowry,  M.  R.  Lowry,  and  M.  E.  Hagan;  and 
that  the  plaintiff's  bill  is  defective  for  want  of  proper  par- 
ties as  plaintiffs  therein.  Defendant  admits  that  the  per- 
sons who  are  owners  of  the  lease  of  the  land  described  in 
plaintiffs'  bill  are  entitled  to  have  the  sole  and  exclusive 
right  for  drilling  and  operating  for  oil  and  gas  upon  said 
leasehold  property,  and  admits  therein  having  located  and 
drilled  a  well  thereon,  which  is  producing  a  large  quantity 
of  oil;  that  said  well  is  located  fiftv-two  feet  from  the  east- 
erlvlineof  the  lands  of  M.  V.  Bowser;  that  the  well  had 
been  completed  some  five  or  six  weeks,  and  had  produced 
over  two  hundred  and  thirty  Darrels  per  day  from  the  time 
of  its  completion;  that  plaintiffs  worked  said  well  to  its 
fullest  capacity,  by  frequently  shooting  and  agitating  the 
well;  admits  the  possession  of  plaintiffs  of  their  leasehold, 
but  denies  it  has  entered  upon  their  premises  and  pro- 
ceeded to  drill  or  operate  on  their  land  to  take  the  oil  there- 
from; denies  any  act  of  trespass,  or  that  would  cause  waste 
or  irreparable  injury  or  damage  to  plaintiffs;  denies  that 
defendant's  machinery,  boiler,  and  derrick  which  is  being 
used  to  drill  a  well  on  the  land  of  M.  V.  Bowser  is  located 
on  plaintiffs' land,  or  was  erected  on  plaintiffs' land,  or 
that  such  machinery,  etc.,  had  been  placed  within  danger- 
ous proximity  to  the  tank,  rig,  and  well  of  plaintiffs;  de- 
nies that  any  lights  have  been  used  or  were  being  used  at 
the  institution  of  this  suit  for  drilling  at  night  in  the  der- 
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rick  of  defendant  on  the  M,  V.  Bowser  land.  Defendant 
admits  tnat  plaintiffs'  well  located  on  the  Morrow  land  is  a 
large,  flowing  producer,  and  says  that  said  well  is  rapidly 
drainiag-  the  oil  from  the  M.  V.  Bowser  land,  of  which 
land  defendant  has  bad  a  lease  for  oil  and  gas  purposes 
since  March  17,  1897,  upon  which  defendant  was  operating 
for  oil  and  gas  under  said  lease  at  the  time  of  the  institu- 
tion of  this  suit,  and  was  drilling  the  well  complained  of  in 
plaintiffs'  bill  as  an  oiTset  to  the  well  of  plaintiffs  upon  the 
Morrow  land,  and  that  the  nearest  producing  well  of  de- 
feodant  upon  the  Bowser  land  was  about  nine  hundred  feet 
distant  from  plaintiffs'  well  described  in  the  bill;  and  de- 
nies that  the  location  of  defendant's  boiler  and  rig  is  liable 
to  *.ause  irreparable  damage  to  plaintiffs  or  to  the  lives  of 
themselves  or  employes;  alleges  that  defendant  has  taken 
all  possible  care  and  precaution  to  so  locate  and  so  operate 
the  boiler  used  for  drilling  said  well,  and  the  light  used  at 
night,  as  to  not  endanger  the  said  well  of  plaintiffs;  that 
said  boiler  is  located  upon  the  Robert  Rice  farm,  one  hun- 
dred and  sixty  feet  distant  from  plaintiffs'  oil  tank,  and 
that  the  gaslight  used  by  defendant  i<4  at  a  safe  distance 
from  plaintiffs'  well;  that  it  has  kept  an  extra  man  at  its 
t)oi!er  ever  since  it  commenced  to  drill,  whose  duty  it  was 
to  keep  w*tch  of  the  well  of  plaintiffs  on  the  Morrow  land, 
and  described  minutely  the  precautions  taken  for  safety; 
that  it  bad  given  A.  J.  Yoke  information  of  its  purpose  to 
drill  said  well  upon  the  Bowser  lease,  and  requested  him 
to  put  a  gas  stack  upon  their  oil  tank,  and  told  him  (Yoke) 
that  it  would  use  alt  care  and  precaution  possible  in  drill- 
ing said  well.  »o  as  not  to  endanger  plaintiffs'  well  on  the 
Morrow  land,  and  that  it  has  done  so;  avers  that  A.  J. 
Yoke,  when  he  verified  the  bill  in  this  cause,  well  knew 
that  defendants'  well  was  not  on  the  Morrow  land  (plain- 
tiffs'leasehold);  that  defendant  had  committed  no  act  of 
trespass  upon  plaintiffs'  leasehold  that  would  cause  waste 
or  cause  irreparable  injury  or  damage  that  would  not  be 
susceptible  of  complete  pecuniary  compensation,  and  that 
defendant  had  not  at  any  time  trespassed  upon  plaintiffs' 
leasehold;  and  avers  that  this  suit  was  brought  and  injunc- 
tion obtained  for  the  purpose  of  hindering  and  delaying 
defendant  in  the  completion  of  its  well  on  the  Bowser  land, 
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so  that  plaintiffs  could  continue  to  drain  the  oil  from  said 
land  through  their  well  on. the  Morrow  land,  located  within 
fifty-two  feet  of  the  line  of  defendant's  leasehold. 

On  the  hearing-  the  court  refused  to  issue  the  rule  for 
contempt,  and  found,  from  the  weight  of  the  evidence  con- 
tained in  the  afifidavits,  that  the  averments  of  the  bill  that 
the  derrick  of  the  Fisher  Oil  Company  is  located  in  whole 
or  in  part  upon  the  leasehold  of  plaintiffs  is  not  sustained 
by  the  proofs,  but  is  disproved,  and  decreed  the  dissolu- 
tion of  the  injunction,  from  which  decree  the  plaintiffs  ap- 
peal, and  assign  the  following  errors:  (1)  It  was  error  to 
read  the  affidavits  filed  by  the  defendant,  over  the  objec- 
tion of  the  plaintiffs;  the  said  affidavits  being  mainlv  as  to 
a  certain  fence  claimed  by  the  defendant  to  be  upon  the 
line  between  the  lands  of  Morrow  and  Bowser,  and  there 
being  no  leaaebold  or  deed  of  the  defendant,  or  even  any 
plat  showing  any  such  boundary,  and  nothing  by  which  any 
such  affidavits  can  be  made  intelligible.  There  is  no 
proper  evidence  in  the  case  showing  the  metes  and  bounds 
of  the  Bowser  land,  or  the  leasehold  of  the  defendant;  no 
paper  title  showing  that  defendant  or  its  grantor  had  any 
right  to  claim  the  fence  mentioned  in  said  affidavits  as  a 
line  fence  between  the  Bowser  and  Morrow  lands.  (2)  It 
was  error  to  hear  the  case  upon  the  answer,  setting  up 
new  matter,  without  giving  the  plaintiffs  time  to  reply  by 
affidavit  or  otherwise.  (3)  The  court  erred  in  dissolving 
the  injunction  upon  the  ground  alone  that,  in  its  opinion, 
the  affidavit  showed  that  the  derrick  of  the  defendant  was 
not,  in  whole  or  in  part,  on  the  lands  of  the  plaintiffs, 
without  also  determining  the  right  of  the  plaintiffs  to  have 
the  injunction  perpetuated  on  account  of  the  threatened 
danger  to  their  property  by  the  work  of  drilling  the  well 
of  the  defendant;  it  appearing  from  both  the  bill  and  the 
answer  that  the  well  of  the  plaintiffs  is  what  is  called  a 
"wild  well,"  and  the  plaintiffs,  having  first  produced  oil  at 
that  place,  being  entitled  to  protection  from  any  threat- 
ened danger  to  th^ir  property  by  the  drilling  of  wells  sub- 
sequently by  other  parties.  (4)  The  court  erred  in  deter- 
mining the  weight  of  the  evidence  ui>on  the  question  of 
whether  or  not  the  derrick  of  the  defendant  was  in  whole 
or  in  part  on  lands  of  the  plaintiffs,  because  the  defendant 
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nowhere  files  any  paper  showing  any  metes  or  bounds  of 
their  premises,  nor  is  there  any  proof  that  the  defendant 
has  any  lease  upon  the  property  of  Virgil  Bowser,  save  the 
naked  statement  of  the  answer,  when  at  the  same  time 
the  plaintiffs  show  by  the  affidavit  of  two  surveyors,  M.  A. 
Brast  and  J.  J.  Sammons,  who  surveyed  the  line  according 
to  the  title  paper  shown  by  the  plaintiffs,  that  the  derrick 
was  at  least  eleven  feet  upon  the  lands  of  the  plaintiffs. 
(S)  The  court  further  erred,  also,  in  overruling  the  excep- 
tions to  the  answer  of  the  defendant,  when  the  same  is  in- 
sufficient for  the  reason  that  it  does  not,  by  exhibitor 
otherwise,  show  the  location  of  the  leasehold  of  the  defend- 
ant, (6)  The  court  erred  in  prematurely  hearing  the 
cause  and  dissolving  the  injunction.  (7)  The  court  erred 
in  considering  the  petition,  and  affidavits  in  support  of 
same  charging  contempt  by  defendant,  praying  for  a  rule, 
together  with  the  motion  to  dissolve  the  injunction,  and 
disposing  of  same  by  the  isame  order  by  which  the  injunc- 
tion was  disposed  of. 

This  is  a  contest  between  plaintiffs  and  defendant  for 
the  supply  of  oil  beneath  the  surface  near  the  line  between 
two  leasehold  estates.  Plaintiffs  already  have  a  large  pro- 
ducing well  upon  their  land,  which  is  supposed  to  be,  and 
probably  is,  drawing  the  oil  from  ihe  premises  leased  by 
defentlant.  while  defendant  is  attempting  to  drill  a  well  on 
its  said  lease  in  close  proximity  to  plaintiffs'  well,  to  offset 
the  well  of  plaintiffs,  to  "protect  its  lines, "  and  save  to  itself 
the  oil  it  may  get.  Tbe  main  question  between  the  parties 
is  the  location  of  the  line  between  the  two  properties. 
Plaintiffs'  bill  alleges  that  they  had  had  quiet  and  peacea- 
ble possession  of  the  land  claimed  by  them,  and  their  pos- 
session had  not  been  interfered  with  until  a  recent  date, 
when  the  defendant,  operating  an  adjoining  lease,  entered 
upon,  and  erected  a  derrick  on  plaintiff's  land,  and  was 
proceeding  to  drill  the  same  and  take  the  oil  therefrom. 
This  the  defendant  denies.  The  parties  file  affidavits 
concerning  the  location  of  the  line  between  them.  It  is 
contended  by  appellants  that  the  affidavits  were  mainlv  as 
to  a  certain  fence  claimed  by  defendant  to  be  on  the  line 
between  the  lands  of  Morrow  and  Bowser;  there  being  no 
leasehold  or  deed  of  the  defendant,  no  proper  evidence  in 
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the  case  showing-  the  metes  and  bounds  of  tue  Bowser 
lands,  and  no  paper  title  showing  that  defendant  or  its 
(grantor  had  any  right  to  claim  the  fence  as  a  line.  This 
was  unnecessary,  when  the  bill  alleged  that  it  held  the  ad- 
joining land  by  lease,  and  was  operating  it.  All  that  was 
to  be  done  was  to  ascertain  the  line  between  the  two  leases, 
and  this  the  afiSdavits  on  either  side  undertook  to  establish. 
When  the  line  of  plaintiff's  lease  was  established,  it  estab- 
lished the  Bowser  line  as  well;  and  some  of  the  affidavits 
were  to  the  effect  that  Bo%vscr  and  Morrow  both  agreed 
that  the  fence  was  on  the  line,  and  had  been  for  nearly 
twenty  years  regarded  by  both  parties  as  the  line,  working 
up  to  it  on  their  respective  sides  all  that  time,  and  treating 
it  as  the  division  line  between  the  two  properties.  True, 
John  Morrow,  in  his  affidavit,  claims  that  the  lence  is  on 
his  wife's  land,  claiming  that  he  and  Bowser  had  the  line 
run.  and  it  was  then  agreed  by  Bowser  thsit  the  fence  at 
that  end  was  whollv  on  the  Morrow  land;  but  he  is  contra- 
dicted by  Bowser  and  several  disinterested  witnesses.  J. 
C.  Warner,  county  surveyor  of  Tyler  County,  savs  he  sur- 
veyed the  line  on  June  19.  1899,  and  that  both  Bowser  and 
John  Morrow  were  present.  He  asked  them  about  the 
fence  that  he  found  on  the  line  between  them,  and  they 
said  they  had  always  recognized  it  as  the  line  fence,  and 
there  never  had  been  any  dispute  over  this  line  between 
them,  and  they  had  farmed  up  to  this  line  on  both  sides. 
He  further  aaj's:  "I  found  a  heavy  fence  row  that  had 
grown  up — of  brush  and  saplings — along  the  line  between 
the  lands  of  Kate  Morrow  and  M.  V.  Bowser,  as  I  traced 
the  line.  The  derrick  situated  upon  the  land  of  M.  V. 
Bowser  is  wholly  on  his  land."  He  says  that  John  Mor- 
row, the  husband  of  Kate  Morrow,  was  present  at  the  time 
he  ran  the  line,  and  sighted  through  his  compass  along 
that  line,  and  remarked  that  the  tine  did  not  bit  the  derrick 
of  the  Fisher  Oil  Company  on  the  Bowser  land.  Warner 
says  he  has  been  acquainted  with  that  line,  as  a  surveyor, 
since  the  time  it  was  settled  by  a  lawsuit  in  the  Tyler  cir- 
cuit court  between  Martin  L.  Bowser,  plaintiff,  and  Mer- 
cer and  Roberts,  defendants,— he  thinks,  between  the 
years  1867  and  1872, 
As  to  the  second  assignment:     The  defendant  sets  up 
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no  new  matter,  except  that  which  refers  to  the  fact  that 
tbe  lessors  of  A.  J.  Yoke  were  not  the  owners  of  the  forty- 
four  acres  of  land  leased,  but  that  it  was  owned  in  fee  by 
Kale  Morrow,  who  had  leased  the  same  to  C.  P.  Lowry  and  , 
M.  R.  Lowry,  and  that  Yoke  had  assigned  an  interest  in 
his  lease  to  M.  E.  Hagan,  and  that  the  Lowrys  and  Hagan 
were  necessary  parties  to  the  bill;  and,  as  to  the  said  C.  P. 
Lowry  and  M.  R.  Lowry,  they  appeared  on  the  face  of 
the  bill  to  be  necessary  parties,  and  the  bill  was  defective 
for  that  reason;  and  the  lessor  of  the  defendant,  the  Fisher 
Oil  Company,  which  the  bill  alleged  was  operating  an  ad- 
joining lease,  was  also  a  necessary  party  defendant. 
Moore  v.Jenningi,  supra.  (34  S.  E.  793) .  Appellants  cite 
Grobe  V.  Roup,  "46  W.  Va.  438,  (33  S.  E.  261) ,  where  it  is 
held  "error  to  dissolve  an  injunction  on  afGdavits,  merely, 
when  by  the  pleadings  the  burden  of  proof  is  on  the  de- 
fendant, moving  such  di^isolution,  as  the  plaintiff  has  the 
right  to  cross-examine  defendant's  witnesses  and  rebut 
their  testimony."  This  cannot  apply  in  the  case  at  bar, 
for  the  reason  that  under  the  pleadings  the  burden  is  on 
plaintiffs,  as  the  allegations  are  denied  by  the  answer,  and 
plaintiffs  are  required  to  prove  their  allegations. 

Third:  That  the  court  dissolved  the  injunction  on  the 
ground  alone  that  in  its  opinion  the  derrick  of  defendant 
was  not  in  whole  or  in  part  on  plaintiffs'  land,  without  also 
determining  the  right  of  plaintiffs  to  have  the  injunction 
perpetuated  on  account  ot  the  threatened  danger  to  their 
property,  etc.  The  cause  was  heard  upon  the  bill  and  an- 
swer, the  affidavits,  and  upon  the  motion  to  dissolve  the  in- 
janction.  The  answer  denied  all  the  material  allegations 
of  the  bill  not  admitted  by  defendant.  The  only  questions 
involved  are  that  of  the  location  of  the  line,  and  the  threat- 
ened danger  to  the  property  and  works  of  the  plaintiffs. 
Astotne  allegation  of  threatened  danger,  *  he  defendant 
"denies  it  fully,  fairly,  plainly,  distinctly,  and  positively." 
Hayzhitw  McMillan.  11  W.  Va.  464.  Affidavits  were  filed 
touching  that  question,  and  which  were  considered.  It 
was  unnecessary  for  the  court  to  state  any  reason  for  dis- 
solving tbe  injunction.  It  was  sufficient  to  show  upon 
what  it  was  heard,  and  that  in  consideration  thereof  tbe 
court  dissolved  or  refused  to  dissolve  the  injunction,  as  tbe 
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judgment  of  the  court  might  be;  and,  if  the  record  justifies 
the  action  of  the  court,  it  will  be  sustained  by  the  appellate 
court. 

Fourth  assignment:  That  the  couri  erred  in  determin- 
ing the  weight  of  evidence  upon  the  location  of  defendant's 
derrick, — whether  it  was  in  whole  or  in  part  upon  the  lands 
of  plaintiffs, — because  defendant  files  no  paper  showing 
any  metes  and  bounds  of  the  premises,  and  there  is  no 
proof  that  defendant  had  any  lease  upon  the  property  of 
Bowser,  save  the  naked  statement  of  the  answer,  etc.  The 
bill  alleges  that  the  derrick  is  on  plaintiffs'  land.  The  an- 
swer denies  it  flatly  and  fully.  The  affidavits  overwhelm- 
ingly support  the  answer.  As  to  the  defendant  having  a 
lease  on  the  Bowser  property,  the  bill  alleges  it.  and  the 
answer  admits  it  and  avers  it.  Besides,  it  is  proven  by 
some  of  the  aEBdavits.  It  seems  to  me  that  plaintiffs  will 
hardly  be  permitted  to  dispute  the  allegation  of  the.bill,  es- 
pecially when  it  is  admitted  by  defendant. 

The  fifth  assignment  has  been. disposed  of  with  the  first 
and  fourth. 

Sixth:  That  the  court  erred  in  prematurely  hearing  the 
cause  and  dissolving  the  injunction.  When  the  parties  ap- 
peared in  pursuance  of  notice  of  motion  to  dissolve  the  in- 
junction on  the  23d  day  of  June,  IS')'),  plaintilfs  claimed 
that  the  notice  was  not  reasonable  as  to  time,  and  moved  to 
quash  it  on  that  ground.  The  court  overruled  the  motion, 
but  postponed  the  hearing  to  give  plaintiffs  further  time, 
and  the  cause  came  on  to  be  heard  on  the  30th  day  of  the 
same  month.  In  /i/ont  v.  Perry,  11  W.  Va.  694  (Syl.,  point 
3) :  "It  is  a  general  rule  not  to  continue  a  motion  to  dis- 
solve an  injunction,  unlessfrom  some  very  great  necessity, 
because  the  court  is  always  open  to  grant,  and,  of  course, 
to  reinstate,  an  Injunction  whenever  it  shall  appear  projwr 
to  do  so;  and  because,  too,  the  plaintiff  should  always  be 
ready  to  prove  his  bill."  Radjord  v.  Itttiis,  1  Hen.  &  M. 
8;  Arbrickk  v.  McClamihan,  6  W,  Va.  101.  In  Wcslcm 
Min.aml  Mfg.  Co.\.  Virginia  Cmmel  Coal  Co.,  tO  W.  Va. 
250,  (Syl.,  point  11) :  "A  bill  of  injunction  i-i  fatally  defec- 
tive which  does  not  aver  good  title  in  the  plaintiff,  contains 
no  charge  of  insolvency  against  the  defendants,  dues  not 
show  that  irreparable  damage  will  result  il  tlie  injunction 
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is  denied,  and  prays  an  injunction  to  restrain  a  naked  tres- 
pass upon  real  property."  Cox  v.  Douglass,  20  W.  Va. 
175;  Moore  V.  Jennings.  hsioT^  c'liiA;  Walsonw  Terrc!!,2A 
W.  Va.  406,  (12  S.  E.  724) ;  Hah  v.  Railroad  Co  ,  23  W.  Va. 
454;  Betlmanv.  Harness,  (W.  Va.)  26  S.  E.  271.  36  L.  K. 
A.  566;  Ai/ison  d  Evans'  Appeal,  77  Pa.  St.  221;  Kellcy  v. 
Oil  Co.,  57  Ohio  St.  317,  49  N.  E.  399,  39  L.  R.  A.  765. 

In  support  of  the  seventh  assignment,  that  it  was  error 
to  consider  the  petition,  and  afBdavits  in  support  thereof 
charging'  contempt,  and  praying  fur  a  rule,  with  the  motion 
to  dissolve  the  injunction,  and  to  dispose  of  the  same  in  the 
same  order  by  which  the  injunction  was  disposed  of, — ap- 
pellants ciie  State  w.  Irwin,  30  W.  Va.  404,  (4  S.  E.  4l3). 
where  it  is  held  that  after  a  rule  has  been  issued  for  con- 
tempt, "served  on  the  defendant,  and  returned  to  the 
court,  then  the  contempt  proceeding  should  be  entirely 
separate  from  the  chancery  suit,  and  placed  on  the  docket, 
entitled,  'The  State  of  West  Virginia,  at  the  Relation  of 
the  party  at  whose  instance  it  was  issued  against  the  of- 
fender, and  be  prosecuted  on  the  law  side  of  the  court  to 
judgment,"  etc.  This  is  only  after  the  proceeding  in. con- 
tempt is  begun,  and  prot;ess  issued  and  served.  In  the 
rase  at  bar  the  court  had  the  whole  case  before  it,  and  it 
was  competent  for  it  to  decide  whether,  under  the  circum- 
stances of  the  case,  a  proceeding  for  contempt  should  be 
instituted  by  the  issuance  of  a  rule;  and,  having  decided 
not  to  issue  the  rule,  there  was  no  prosecution  to  take  its 
place  on  the  law  side  of  the  court  to  be  prosecuted  to  judg- 
ment.    The  decree  of  the  circuit  court  is  affirmed. 

AMrtncd. 
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CHARLESTON. 

Cecil  el  a!,  v.  Clakk  et  al. 

Hall  etal.  v.  Same. 

Submitted  November  2,  1899— Decided  January  24, 1900. 

1 .  Waste—  Cb- Jfejtnn/ — Aacounfing. 

K.\triirliiin  of  ci.iil  hy  one  tenant  in  cinnmon  without  pou- 
sent  of  another  in  wuKte,  for  which  he  must  acooimt  to  thar, 
other,     (p.  403). 

2.  Skc.  U,  Chap.  ItXi—Conntrtied. 

Hc'ction  14.  chapter  100,  (oiie  1891,  does  not  apply  to  waste 
by  joint  tenant  or  tenant  in  eoinmon.     (p  406). 

3.  Coal — Uo-Teiuiol — Anoounfing. 

If  one  tenant  i.i  common  take  coal  from  land  without  the 
consent  of  anothiT.  he  must  account  to  that  other  therefor, 
anil  cannot  keep  the  proceeds  of  the  sale  of  the  coal,  with- 
out Bccunntintr,  i>'i  thf  theory  that  the  jKirtion  of  land  fiir- 
ninhin^  the  coat  \n  no  more  than  his  juHt  share,     (p.  407). 

4.  Vo  Alu—  Co-Teiianl  —Atf^untinff. 

cluile   hJK   co-tenant,   he   is   accounlable     to    such     co-tenant. 
thoiiffh  he  does  i.o*  take  Iwyond  his  just  share  of  rents  and 
profits,     (p.  40H). 
6.    Co-Te-iTant—  Vm— Profits. 

ir  a  tenant  in  common  use  the  land  for  purpoNes  allmvabie 
by  law  to  a  tenant  in  common,  but  use  no  more  than  his  share, 
anil  do  not  exclude  n  co-tenant,  he  is  not  accountable  to  him 
for  rents  and  profits,     (pp.  40T-408. 

Appeal  from  Circuit  Court,  Summers  Couoty. 

Actions  by  W.  H.  Cecil  and  others  and  J.  R.  Hall  and 
others,  respectively,  against  E.  W,  Clark  and  others,  trus- 
tees of  the  p-lat  Tup  Coal-Land  Association.  Decree  for 
plaintiffs,  and  defendants  appeal. 

A^rnted. 

J.  S.  Clark,  and  A.  W  Reynolds,  for  appellants. 

R.  L,.  Floornoy,  W.  Mollohan,  E.  W.  Wicson  and  Jobn 
Osborne,  for  appellees. 
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Brannon,  Judge: 

As  ■will  be  seen  in  44  W.  Va.  6S9,  (30  S.E.  216),  these 
cases  have  before  been  passed  on  in  this  Court.  That  de- 
cision settled  that  the  tract  of  latid  involved  in  this  litiga- 
tion was  held  by  tenancy  in  common  by  certain  trustees, 
holding  for  the  Flat  Top  Coal-Land  Association,  and  Cecil 
and  others,  as  heirs  of  Henley  Chapman,  and  Sarah  E. 
Torbett,  as  one  of  the  heirs  of  Hall, — the  trustees  owning 
five  and  one-half  tenths  thereof;  the  Chapman  heirs,  four- 
tentbs,  and  Mrs.  Torbett,  one-twentieth.  The  said  trus- 
tees, claiming  the  entirety  of  the  tract  of  land,  and  denying 
the  Chapman  and  Hall  heirs  any  right  therein,  took  sole 
possession  of  the  land,  by  leasing  it  for  coal  mining  to  the 
KIkhorn  Coal  and  Coke  Company  and  the  Shamokin  Coal 
and  Coke  Company;  and  said  lessees  established  an  exten- 
sive plant,  and  mined  large  quantities  of  coal,  paying  the 
said  trustees,  lessors,  large  sums  of  money  as  royalty, — 
amounting,  it  is  claimed,  to  one  hundred  and  thirty-five 
thousand  four  hundred  and  six  dollars  and  twenty-seven 
cents,  up  to  September  5,  1895,  the  date  of  the  decree, — 
holding  said  land  to  be  such  common  property  and  subject 
to  such  partition.  The  said  decree,  after  declaring  the 
shares  of  the  parties  in  the  land,  directed  an  account  to  be 
taken  of  the  moneys  received  by  said  trustees  as  royalties 
prior  to  the  date  of  the  decree;  and,  as  to  future  royalties,  it 
directed  that  said  trustees  pay  Into  the  Bank  of  Bramwell, 
to  the  credit  of  the  causes,  four-tenths  and  one-twentieth  of 
all  royalties  accruing  after  September  5,  1895.  At  the  in- 
stance of  said  trustees,  the  clause  requiring  such  payment 
into  bank  was  suspended  on  the  execution  of  a  bond  by  the 
Flat  Top  Coal-Land  Company  in  the  penalty  of  ten  tbous-. 
and  dollars;  and,  said  bond  having  been  given,  the  said 
trustees  continued  to  collect  all  the  royalty.  From  the  5th 
of  September,  1895,  to  April  9,  1898  (the  later  date  being 
the  date  of  the  affirmance  by  this  Court  of  the  said  decree) , 
the  four-tenths  and  one-twentieth  of  said  royalties  going  to 
the  Chapman  heirs  and  Mrs.  Torbett,  collected  between 
Said  dates,  amounted  to  twenty-three  thousand  two  hun- 
dred and  sixty-seven  dollars  and  forty-one  cents.  After 
the  9th  of  April,  1898,  the  royalty  going  to  the  Chapman 
heirs  and   Mrs.  Torbett   was  paid   into  said   bank,    and 
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amounted  on  the  27tb  of  January,  1899,  to  five  thousand 
three  hundred  and  thirty-five  dollars  and  sixty-seven  cents. 
On  that  date  the  court  made  a  decree  requiring  the  said 
bank  to  pay  to  a  special  receiver  appointed  by  said  decree 
(George  E.  Prik,e)  the  said  five  thousand  three  hundred 
and  thirty-five  dollars  and  sixty-seven  cents,  as,  also, 
eighty  per  cent,  of  any  other  sums  which  might  thereafter 
be  paid  into  said  bank  under  said  decree  of  September  5. 
1895,  and  requiring  said  trustees  of  the  Flat  Top  Coal-Land 
Association  to  pay  over  to  said  special  receiver  eighteen 
thousand  two  hundred  and  sixty-four  dollars  and  forty-one 
cents,  which,  with  five  thousand  dollars  left  in  the  hands 
of  said  trustees,  to  be  thereafter  disposed  of,  made  up  the 
twenty-three  thousand  two  hundred  and  sixty-seven  dol- 
lars and  forty-one  cents,  collected  by  said  trustees  as 
aforesaid  on  account  of  the  interests  of  the  Chapman  heirs 
and  Mrs.  Torbett  in  the  royalties  accruing  between  Sep- 
tember 5, 1895,  and  April  9,  1898,  as  above  stated.  The 
said  decree  of  the  27th  of  January,  1899,  went  on  to  direct 
that  said  special  receiver  pay  out  the  said  moneys  to  the 
Chapman  heirs  and  Mrs.  Torbett,  thus  finally  adjudicating 
their  right  thereto  against  the  said  trustees  for  said  land 
association.  From  this  decree  of  January  27, 189'>,  the  said 
trustees  have  taken  this  appeal.  The  moneys  received  by 
the  said  trustees  prior  to  September  5,  1895.  have  not  yet 
been  disposed  of  by  the  circuit  court,  but'await  the  coming 
in  of  the  account  of  rents  and  profits  directed  by  that  de- 
cree to  be  taken.  Further,  by  that  decree  commissioners 
were  appointed  to  make  a  partition  of  the  land  between  the 
said  tenants  in  common  according  to  their  respective 
rights,  directing  them  to  assign  to  said  trustees  their  share 
in  such  manner  as  to  include  in  their  share  the  portion  or 
portions  of  the  tract  on  which  they  had  made  improve- 
ments, if  the  same  could  be  done  without  injury  to  the 
other  owners:  and,  in  case  said  portion  uf  said  tract  em- 
bracing said  improvements  should  be  laid  off  to  the  trus- 
tees, the  commissioners  were  directed  not  to  take  into  the 
estimate  of  value  any  improvement  placed  thereon  by  the 
trustees,  nor  deduct  from  the  value  of  the  portion  assigned 
to  said  trustees  anything  on  account  of  the  coal  mined 
therefrom,  but   to  estimate   the  value  of  such  portion  at 
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such  sum   as  would  be  done  if  such  portion  ot   the  tract 
had  in  it  the  cjal  so  mined  therefrom. 

The  appellants  complain  of  the  decree  because  it  orders 
a  distribution  of  any  part  of  the  royalties  paid  since  Sep- 
tember 5,  1895;  claiming'  that  the  court  should  have  held 
all  of  the  royalties  subject  to  its  disposal  until  the  coming 
in  of  the  report  of  the  partition  commissioners,  and  the  re- 
port of  the  commissioner  in  chancery  as  to  rents,  royal- 
ties, and  improvements,  as  required  by  the  decree  of  Sep- 
tember S,  1895.  The  trustees  claim  that  as  they  took  pos- 
session, and  developed,  by  coal  mining',  certain  parts  of 
the  land,  they  should  be  assigned  their  share  of  the  land, 
so  as  to  include  the  coal  mines  opened  by  them,  and  as  this 
would  not  cover  more  than  their  share  of  the  surface,  and 
as  all  the  coal  sold  by  them  came  from  that  land,  they 
should  be  allowed  to  retain  the  money  from  its  sale,  with- 
out accounting  to  the  Chapman  heirs  and  Mrs.  Torbett  for 
any  part  of  that  money,  and  that  said  heirs  and  Mrs,  Tor- 
bett should  be  assigned  iheir  shares  in  the  undeveloped 
land.  The  trustees  base  this  position  or  claim  on  the  well- 
established  principle  that,  where  one  co-tenant  has  made 
improvements  upon  a  part  of  the  common  land,  such  im- 
provements should  be  included  in  the  land  allotted  to  him 
in  the  partition,  if  the  land  is  partible,  and  it  can  be  done 
without  injury  to  the  rights  of  others,  and  the  further  prin- 
ciple, held  in  Dodson  v.  Hays,  29  W.  Va.  577,  (2  S.  E.  415) , 
that  when  the  nature  of  the  property  is  such  as  to  admit  of 
its  use  bv  several,  and  less  than  his  just  share  is  used  and 
occupied  by  one  tenant  in  common  in  a  manner  which  in  no 
way  hinders  or  excludes  other  tenants  in  common  from  in 
likp  manner  using  and  occupying  their  shares,  such  tenant 
does  not  receive  more  than  comes  to  his  just  share  and 
proportion,  within  the  meaning  of  section  14,  chapter  100, 
of  the  Code,  and  is  not  accountable  to  his  co-tenants  for  the 
profits  of  that  portion  of  the  property  occupied  by  him. 
But  does  this  case  fall  under  that  statute?  The  position 
mentioned  would,  on  first  impression,  seem  to  be  reasona- 
ble; but  I  repeat  the  question,  does  this  case  fall  under  that 
statute  at  all,  or  the  decision  in  Dot/son  v.  Mays?  Instead 
of  doing  so,  does  it  not  fall  under  section  2,  chapter  92.  of 
the  Code,  saying  that  "if  a  tenant  in  common,  joint  tenant 
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or  parcener  commit  waste,  he  shall  be  liable  to  hiK  co-ten- 
ants Jointly  or  severally  for  damaees?"  The  other  statute 
(section  14,  chapter  100,  Code)  provides  that  "an  action  of 
account  may  be  maintained  •  *  '  by  one  joint  tenant 
in  common  against  the  other  for  receiving  more  than  comes 
to  his  just  share  or  proportion."  These  two  sections  are 
in  the  Code.  They  do  not  mean  the  same  thing-.  We  must 
give  each  its  construction.  Where  one  co-tenant  occupies 
land  for  agricultural  purposes  in  the  production  of  yearly 
crops,  f rutins  induslriahi,  or  other  legitimate  use  for  such 
a  co-tenant,  it  is  plainly  just  that  he  be  allowed  to  do  so 
without  accounting  to  his  co-tenant  for  such  use.  unless 
be  occupies  more  than  his  share  of  the  land;  otherwise,  he 
would  not  have  the  use  of  his  share  of  the  land.  But,  if  be 
excludes  his  fellow  from  like  enjoyment  of  his  share,  he 
must  account  to  his  co-tenant  for  that  co-tenant's  share, 
whether  the  occupation  covers  more  or  less  than  the  share 
of  the  co-tenant  so  occupying.  Or,  if  he  occupies  more 
than  his  share,  though  he  does  not  exclude  bis  co-tenant, 
thus  not  leaving  open  for  his  co-tenant  that  co-ten- 
ant's share  for  his  enjoyment,  he  must  account  to 
him  for  taking  more  than  his  own  just  share  of  the 
profits.  This  liability  to  account  did  not  exist  at 
the  common-law.  Use  as  much  as  he  might,  how- 
ever profitable,  one  co-tenant  was  not  liable  to  account 
to  another.  But  section  14,  chapter  100.  above  quoted, 
changes  this,  by  making  him  account  for  what  is  beyond 
his  just  share,  to  his  fellow.  Its  only  purpose  is  to  change 
the  common-law  rule  of  nonaccoun lability  as  to  the  ordi- 
nary use  of  the  common  property  which  a  co-tenant  may 
legitimately  make  of  it.  Such  legitimate  use  contemplated 
by  that  section  does  not  waste  the  property  by  damaging 
the  inheritance  permanently,  but  leaves  it,  after  such  use, 
intact,  uninjured,  ready  for  partition,  as  before  such  use- 
That  statute  only  says  that  if  one  co-tenant,  by  such  law- 
ful use  for  ordinary  purposes,  get  more  than  his  fair 
share,  he  shall  account  for  the  excess  to  him  entitled  to  the 
excess.  Such  construction  of  this  statute  %vas  given  in 
Williamson,  V.Jones,  43  W.  Va.  562,  (27  S.  E.  411),  and 
Wardv.  Ward's  Heirs,  40  W.  Va.  611,  (21S.E.746).  Hut 
that  statute  does  cot  apply  to  this  case.     If  it  did,  the  posi- 
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tion  of  the  trustees  would  be  tenable,  as  it  is  clear  that  the 
trustees  did  not  take  coal  from  a  greater  quantity  of  land 
tbaa  their  interest  would  call  for;  but  that  statute  does  not 
touch  this  case,  since  it  relates  to  rents  and  prolits  only  in 
ordinary  cultivation  or  other  use  authorized  by  law  to  one 
tenant  in  common,  while  we  are  dealing  with  unauthorized 
use, — with  what  is  waste.  Coal  in  place  is  a  mineral,  and 
part  of  the  very  substance  of  the  land.  As  shown  in  Wi7- 
liamson  v.  Jofies.  43  W.  Va.  562,  (27  S.  E.  41 1) ,  and  2  Am 
&  Eng.  Dec.  Eq.  670,  taking  from  the  land  any  mineral  by 
a  tenant  in  common  is  waste,  for  which  he  must  account  to 
his  co-tenant.  He  is  liable  under  section  2,  chapter  92,  of 
the  Code,  above  quoted.  That  deals  with  waste  by  a  tenant 
in  common;  changing  the  common  law,  which  did  not  make 
him  liable  therefor.  2  Minor,  lost.  429.  The  difference 
lies  in  the  light  in  which  the  law  views  the  act  of  production 
in  the  use  of  the  common  property, — we  may  say,  in  the 
article  produced.  Where  one  tenant  in  common  takes 
wheat  or  apples,  even  in  excess  of  his  share,  the  law  re- 
gards him  as  its  sole  owner;  his  co-tenant  having  no  title 
therein,  though  the  producing  tenant  is  accountable  for 
taking  more  than  his  just  share.  But  when  one  takes  coal 
his  co-tenant  has  title  to  the  very  coal,  after  its  severance 
from  the  land:  and  the  taking  tenant  can  be  sued  in  tres- 
pass, or  if  he  sells,  his  co-tenant  can  waive  the  tort,  and  sue 
for  the  money  had  and  received,  because  tne  one  has  re- 
ceived money  from  the  sale  of  property  belonging  to  the 
other.  '  When  the  one  took  the  grain  he  did  so  with  lawful 
authority,  as  he  was  entitled  to  occupy  the  land  fur  the  pro- 
duction of  grain.  But  when  he  took  the  coal  he  did  so  with- 
out authority'.  His  act  was  a  wro''g,  a  waste,  in  violation 
of  the  right  of  his  co-tenant;  and  this  co-tenant  can  follow 
up  the  property,  and  base  his  demand  on  its  wrongful  tak- 
ing and  conversion.  The  distinction  is  that  one  is  waste, 
falling  under  a  statute  declaring,  without  qualification,  that 
he  who  commits  it  shall  answer,  without  any  reference  to 
whether  he  took  more  than  his  share  or  not,  whiU  the  other- 
is  not  waste,  but  authorized  use,  rendering  him  accounta- 
ble, by  the  letter  of  the  statute,  only  in  case  he  takes  more 
than  his  share.  It  does  not  seem  that  in  cases  in  Virginia 
where  tenants  in  common  took  salt  water,  lead,  or  iron  ore. 
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it  was  contended  tbat  they  could  keep  all  their  proceeds, 
without  account  to  their  fellows,  on  the  theory  that  what 
was  taken  was  no  more  than  their  fair  share,  or  that  it 
came'from  the  land  assigned  to  them.  Rtiffhers  v.  Leu-is' 
Ex'rs.  7  Leigh,  720;  Early  v.  Friend,  16  Grat.  21;  Graham 
V.  Pierce,  19  Grat.  28;  Newman  v.  Newman,  27  Grat.  714. 

As  to  the  point  made  br  counsel,  that  the  bill  does  not 
charge  waste,  or  go  on  that  theory.  I  have  to  say  that  it 
does  so  in  a  legal  point  of  view.  It  charges  common  own- 
ership, and  charges  that  the  trustees  took  coal  from  the 
land;  and  that  in  law  constitutes  waste,  and  relief  would 
come  under  the  praver  of  general  relief. 

Another  reason  against  allowing  the  trustees  to  keep  all 
the  money  arising  from  the  coal,  without  accounting  to 
their  co-tenants,  on  the  theory  that  the  trustees  took  no 
more  than  their  lawful  share,  is  that  the  trustees  denied 
all  title  in  the  Chapman  and  Hall  heirs,  took  sole  posses- 
sion, and  excluded  them  from  the  land.  Those  trustees 
cannot  say,  or  have  the  benefit  uf  the  theory,  that  they  did 
not  exclude  the  Chapmans  and  Halls,  as  they  did  not  even 
concede  their  right  when  the  Chapmans  and  Halls  de- 
manded a  share  in  the  land,  but  defended  that  suit  through 
all  the  courts  till  the  right  of  their  adversaries  was  estab- 
lished. Therefore,  if  the  taking  of  the  coal  is  viewed,  not 
as  waste,  but  in  the  light  of  ordinary  use  for  agriculture, 
and  thus  coming  under  section  14,  chapter  100,  of  the  Code, 
still  the  trustees  must  account,  though  they  took  less  than 
their  share,  because  of  their  exclusion  of  their  co-owners. 
Early  \.  Friend,  16  Grat.  21,  (Svl.,  point  2) ;  RuslwEusl, 
17W.  Va.  901. 

But  the  trustees,  conceding  for  the  moment  that  the 
case  does  not  fall  under  chapter  100,  section  14,  and  taking 
coal  is  waste,  would  fall  back  on  a  supposed  general  prin- 
ciple of  equity,  and  say:  "We  have  not  occupi'ed  more 
land  in  mining  than  our  share.  All  the  coal  taken  by  us 
came  from  the  land  occupied  and  improved  by  us,  and,  as 
tbat  land  can  and  should  be  assigned  to  us  in  the  partition. 
we  consequently  ought  to  keep  the  proceeds  of  the  coal, 
without  accounting  for  it  to  the  Chapman  heirs  and  Tor- 
bett;  and  they  should  be  compelled  to  take  their  share  in 
undeveloped  land,  with  its  coal,  which   they  may   mine  if 
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they  choose."  Tbis  does  seem  to  be  a  stroDg  proposition, 
bat  second  thought  presents  a  counter  consideration  over- 
throwing' its  force.  If  the  trustees  keep  all  the  money, 
they  keep  money  actually  realized  trom  coal  from  a  given 
area  of  land, — a  certainty.  The  Chapman  heirs  and  Tor- 
bett  have  to  look  to  a  like  quantity  of  land  for  a  like  quan- 
tity of  coal,  producing  an  equal  amount  of  money, — an  un- 
certainty. Under  this  theory  you  call  on  equity  to  compel 
the  Chapmaas  and  Torbett  to  relinquish  this  money  for 
what  may  not  be  realized.  In  the  land  undeveloped,  which 
they  would  get,  the  coal  may  be  less  rich  in  quantity  and 
quality.  There  is  an  element  of  bazard.  In  Hallx.  Vef' 
noti.  (decided  this  terra)  34  S.  E.  764,  this  court  held  that 
ownership  in  fee  of  natural  gas  and  oil  separate  from  the 
surface  of  the  land  is  impartible,  because  gas  and  oil  are 
fugacious,  and  no  partition  of  them  can  be  made,  affording 
a  reasonable  guaranty  of  equality.  While  coal  land,  or  only 
the  coal  in  land,  is  more  certain,  and  is  partible,  still  there 
is  an  appreciable  element  of  uncc-tainty  touching  it,  great 
eauugb  to  forbid  a  court  of  equity  from  depriving  a  party 
of  his  right  in  what  is  in  the  land  for  what  may  never  be 
there. 

It  is  said  that  the  trustees  are  entitled  to  keep  the  coal 
money  because  the  decree  of  September  5,  1895,  is  rcsjudi- 
cahi,  upon  the  question,  and  is  violated  by  the  decree  of 
January  27,  1899.  This  calls  upon  us  to  construe  the  for- 
mer decree.  The  clause  above  quoted  from  that  decree 
directs  the  commissioners  ot  partition  to  assign  to  the  trus- 
tees their  land,  so  as  to  include  the  land  which  they  mined, 
if  the  same  can  be  done  without  injury  to  other  owners,, 
and,  in  case  the  mined  land  shall  be  laid  off  to  th£  trustees 
nothing  should  be  deducted  from  the  value  of  that  land  for 
coal  mined  therefrom,  but  that  they  shall  estimate  the 
value  at  such  sum  as  would  be  done  if  the  land  had  in  it 
still  the  coal  taken  therefrom.  The  trustees  say  that  this 
provision  finally  gives  and  compels  them  to  take  the  land 
exhausted  by  mining,  and  consequently  lets  them  keep  the 
money  arising  from  the  coal  royalties  since  it  cannot  be 
that  tbe  court  intended  to  force  the  trustees  to  take  ex- 
hausted land,  without  deducting  the  value  of  the  coal 
mined,  and  also  yield  to  the  Chapmans  and  Torbett  their 
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share  ot  the  money.  Can  it  be  that  the  court  intended  tbe 
trustees  to  keep  the  money?  If  so,  why  do^s  the  decree 
order  an  account  to  be  taken  of  what  money  had  been  re* 
ceived  from  tbe  sale  of  coai  before  that  decree,  unless  it 
was  to  charge  the  trustees,  in  favor  of  their  co-tenants,  for 
their  share  of  the  money?  Why  tbcexplicit  expression 
of  the  opinion  of  the  court  in  the  decree  as  to  money  com- 
ing: from  coal  sold  after  the  decree  that  the  chapman  heirs 
,  and  Torbett  were  entitled  to  shares  therein?  This  opin- 
ion is  expressed  with  an  emphasis  making  it  almost  de- 
cretal in  character.  Thisopinion  tnat  the  Chapman  heirs 
and  Torbett  had  specified  interests  in  the  moneys  thereaf- 
ter received  is  given  as  the  reason  for  directing  such 
moneys  to  be  paid  into  the  Bank  of  Bramwell  by  the  lessees, 
by  fractions  corresponding  to  the  shares  of  the  Chapmans 
and  Torbett  therein.  This  negatives  all  idea  that  the  court 
designed  finally  to  adjudge  that  the  trustees  should  retain 
all  the  money  arising  from  the  coal.  If  the  court  so  de- 
signed, it  would  have  allowed  the  trustees  to  continue  to 
receive,  as  they  had  been  doing,  all  the  money,  instead  of 
allowing  them  to  colled  only  their  part  thereof,  and  direct- 
ing the  part  proper  for  Chapman  and  Torbertt  to  be  paid 
into  bank.  Indeed,  rather  can  it  be  said  that  tbe  decree 
decided  that  the  money  which  should  be  deposited  in  bank 
should,  if  not  at  once,  yet  ultimately,  go  to  the  Chapmans 
and  Torbett,  because  deposited  as  their  shares,  only  to 
await  final  decree.  The  decree  discloses  that  the  trus- 
tees asked  the  court  to  suspend  that  clause  of  the  decree 
directing  payment  into  bank,  in  order  to  allow  them  to  ap- 
ply for  an  appeal,  and  this  may  be  the  reason  why  such 
deposit  was  directed.  At  any  rate,  we  cannot  construe  the 
<lecree  as  giving  the  money  to  tbe  trustees.  It  does  not 
HCtuaily  decree  the  money  at  once  to  the  Chapmans  and 
Torbett,  but  it  says  bv  way  of  recital,  if  you  can  call  it  re- 
cital. "And  the  heirs  of  Henley  Chapman  and  William  H. 
Allen  being  entitled  to  four-tenths,  Sarah  E.  Torbett  the 
one-twentieth,  of  all  royalties  hereafter  accruing;"  and 
it  directed  the  lessees  to  pay  into  bank,  "to  the  credit  of 
these  causes,  four-tenths  and  one-twentieth  of  all  rents  or 
royalties  payable  under  said  leases  for  coal,  timber,  and 
material  taken  from  said  tract  from  this  day  until  the  f ur- 
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ther  order  of  the  court,"  As  just  stated,  the  decree  does 
not  purport  to  actually  decree  at  once  to  the  Chapman^  and 
Torbett  the  money,  but  it  repels  the  claim  that  the  decree 
affirmatively  holds  that  the  trustees  shall  keep  the  monev. 
The  decree  may  not  be  said  to  establish  beyond  recall  the 
right  of  the  Cbapmans  and  Torbett  to  the  money,  but  it 
can  be  said  that  it  repels  any  claim  that  it  gave  to  the  trus- 
tees that  money  irrevocably.  Hence  that  clause  is  not  vio- 
lated by  the  subsequent  decree  actually  directing  the 
money  to  be  paid  to  the  Cbapmans  and  Torbett.  But  is 
the  clause  of  the  decree  directing  the  commissioners  of  par- 
tition to  assign  to  the  trustees  the  land  which  had  been 
mined,  without  deduction  from  iis  value  of  the  value  of  the 
coal  taken  from  it,  violated  by  the  later  decree?  That  pro- 
vision is  not  final,  either  that  the  developed  land  should  go 
to  the  trustees,  or  that  it  should  go  without  deduction  of 
the  value  of  the  coal  mined  therefrom.  I  understand  that 
a  decree  for  partition  is  final  so  far  as  it  adjudicates  the 
shares  of  the  partitioners,  but  not  as  to  the  manner  or 
mode  of  partition,  or  what  land  the  parties  shall  severally 
take.  That  is  for  adjudication  in  the  decree  of  final  parti- 
tion, and  is  not  usual  or  practicable  in  the  first  decree, 
where  a  report  of  commissioners,  or  the  ascertainment  of 
facts  dehors  the  record,  is  essential  before  final  decree,  as 
surely  was  the  case  in  thisinstan-.e.  There  could  not  pos- 
siblv  be  a  decree  until  after  the  commissioner's  report. 
The  clauses  of  the  decree  seem  to  be  inconsistent;  but 
that  is  no  matter,  if  the  decree  be  not  res  judicata  upon 
the  question  in  hand,  for  any  error  or  inconsistency  is 
then  afterwards  correctible.  That  clause  directing  the 
commissioners  to  include  in  the  land  assigned  to  the  trus- 
tees the  land  which  had  been  mined,  without  deduction  for 
coal  mined,  but  to  estimate  its  value  as  if  no  coal  bad  been 
mined,  is  not  final,  but  merely  tentative  or  experimental, — 
to  be  adopted  or  rejected  as  the  court  might  thereafter  de- 
termine. This  must  be  so,  from  the  nature  of  the  decree; 
it  being  not  one  of  actual  partition,  but  only  one  for  parti- 
tion,—a  decree  preparatory  to  final  actual  partition.  It  is 
manifest  such  was  the  intent  of  the  court,  from  the  lan- 
guage that  the  land  which  had  been  mined  should  be  as- 
signed to  the  trustees  "if  the  f^ame  can  be  done  without  in- 
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jury  to  the  interests  of  other  owners,"  and  that,  "incase 
&aid  partition  of  said  tract  embracing'  said  improvement 
shall  be  laid  off  to  the  trustees,  the  said  comniissioners 
shall  not  take  into  the  estimate  of  its  value  any  improve- 
ments placed  thereon  by  said  trustees,  nor  shall  they  de- 
duct anything  on  account  of  the  coal  mined  therefrom," 
etc. 

It  is  hardly  necessary  to  say  that,  as  the  Chapmans  and 
Torbett  have  elected  to  participate  in  the  money,  the  trus- 
tees cannot,  in  the  partition,  be  given  the  exhausted  land, 
without  deduction  ot  the  coal  taken  from  it.  The  Chap- 
mans  and  Torbett  cannot  have  their  full  proportionate 
share  of  the  land,  as  if  never  mined,  and  money  also.  As 
to  the  argument  that  the  court  erred  in  (giving  the  money 
to  the  Chapmans  and  Torbett  prematurely,  before  the 
coming  in  of  the  reports  of  partition  and  of  rents  and 
profits:  It  is  said  that  whether  the  trustees  shall  be  de- 
prived of  this  money  depends  on  the  final  determination 
of  the  question,  whether  they  took  more  than  their  just 
share,  and  that  this  can  only  be  determined  upon  the  final 
account;  but  we  hold  that  their  accountability  does  not  de- 
pend on  that,  but  on  the  fact  of  waste.  Having  determined 
that  the  money  goes  to  the  Chapmans  and  Torbett,  why 
withhold  it  longer  from  them?  A  lar^e  sum  is  in  the  hands 
of  the  trustees,  received  before  5tb  of  September,  1895,  in 
which  the  Chapmans  and  Torbett  have  a  share,  under  prin- 
ciples above  given;  and  that  money  has  not  yet  been  dis- 
posed of  or  passed  on  by  the  circuit  court.  This  money 
is  adequate  to  meet  any  demands  for  management  or  im- 
provements, if  any  be  allowed,  and  especially  adequate  in 
view  of  the  fact  that  the  improvements  are  mostly  trade 
fixtures  put  up  by  the  lessees,  and  removable  by  them,— 
not  belonging  to  the  trustees,  who  receive  net  money  for 
royalty.  I  see  no  reason  for  keeping  the  money  passed  on 
by  the  decree  of  January  27,  1899,  any  longer  from  the  peo- 
ple entitled  to  it,  seeing  that  it  cannot  be  needed  for  any 
future  purposes  of  the  case. 

As  to  the  disposition  of  the  moneys  from  royalties  paid 
prior  to  5th  of  September,  1895,  or  the  mode  of  partition  of 
the  land:  These  subjects,  not  being  before  us,  remain  for 
the  action  of  the  circuit  court,  and   we  express  no  opinion 
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thereon,  further  than  as  the  Ifgal  principles  above  given 
may  apply  thereto. 

The  trustees  claim  that,  as  the  busband  of  Mrs.  Tor- 
bett  is  living,  she  is  not  entitled  to  her  share  of  the  money 
until  his  death,  and  that  said  trustees  are  entitled  to  its  in- 
terest until  his  death,  and  that  the  decree  erred  in  giving 
her  her  share  at  once.  The  former  decision  by  this  Court 
settled  that  point  in  favor  of  the  correctness  of  the  subse- 
quent decree  as  to  it. 

Affirmed. 


CHARLESTON. 

Town  of  Davis  v.  Fillkr  cl  al. 
Submitted  September  12,  1S9"J— Decided  January  24,  lyOO. 

1.    SUPERINTENUESTOFSrKEKTS— Ojflcj— riilKrc. 

A  iJiiperititi'niie.it  of  streets  of  o  town  holds  at  the  pleasure 
of  ilh  I'diineil,  und  mnj'  be  removed  by  it  without  cause  shuvi*!), 
<ir  chorfroM,  <ir  notive.  Its  action,  being  (iisvr«ti<inary,  is  not 
siibjecl   to  review  by  courts,     (p.  -ilj). 

1.   Officek— ^/ipo'H  ^'« '■/If— ffcHiffi  "I /. 

dent  jmwor  U>  reiiioif  him.  in  the  uliKence  ot  restraint  by  eoii- 

!.    OFPicKB^flfifrtoc  li  DiHprelioniiry. 

Where  the  power  of  removal  of  oflicerK  is  iliseretionary,  the 
courts   will   not   review  such   removal,      (p.   41,i). 

4.  Officers— JJcnoi-aZ—Ci  I  H«e. 

Where  an  officer  holds  cliirinp:  pleasure  of  the  appointinif 
piiiver.  he  may  be  removed  by  ft  without  aRsigned  cause  or 
notice,  and  the  aciion  it  not  reviewable  by  courts,    (pp.  416-417.) 

5.  JUKisDlCTIO.v — I'rohih'-hHmn  —  Toirit  C'iiii>--i'. 

The  circuit  court  has  no  jurisdiction  by  prohibition  to  pri>- 
hib'it  a  (own  council  from  removing-  a  aui)erintendent  ol 
streets.     (P-  41T). 
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Application  by  the  town  of  Davis  a^^inst  F.  S.  Filler  and 
John  Holt  for  a  writ  of  prohibition. 

Writ  Awarded. 
C.  Wood  Dailey,  for  petitioner. 
Cunningham  &  Stallings,  for  respondents. 

Bbannon,  Judge: 

Filler  was  appointed  superintendent  of  streets— com- 
monly called  "commissioner  of  streets" — of  the  town  of 
Davis,  Tucker  County,  by  its  council,  and  later  cbarg:es 
were  made  by  the  mayor  and  sergeant  that  he  had  refused 
to  receive  and  work  on  the  streets  persons  sentenced  to 
sucb  work  by  the  mayor  for  violation  of  ordinances,  and 
had  refused  to  recog-nize  the  authority  of,  or  have  any  inter- 
course with,  the  mayor.  These  charges  were  made  by 
word  of  mouth  in  the  council  meeting,  and  entered  infor- 
mallv  in  the  order  book.  The  council  adopted  a  resolution 
reciting  that  Filler  bad  refused  to  take  charge  of  such 
prisoners,  in  violation  of  his  duty  under  an  ordinance,  and 
declaring  the  position  of  street  commmissioner  vacant, 
and  authorizing  the  mayor  to  employ  persons  to  look  after 
the  street  until  the  next  council  meeting.  Filler  then  ob- 
tained from  the  circuit  court  a  rule  against  the  mavor,  re- 
corder, and  councilmen  to  show  cause  why  a  writ  of  prohi- 
bition should  not  go  against  them  to  prohibit  the  enforce- 
ment of  the  order  of  the  council  declaring  the  street  com- 
missionersbip  vacant,  and  to  prohibit  one  King,  who  bad 
been  placed  in  charge  of  the  streets,  from  interfering  with 
Filler  as  street  commissioner,  or  performing  duties  as- 
signed him,  and  prohibiting  the  council  from  taking  any 
further  action  or  making  interference  with  the  discharge 
by  Filler  of  the  duties  of  street  commissioner.  There- 
upon the  town  of  Davis  and  its  mayor,  recorder,  and  coun- 
cilmen presented  a  petition  to  a  judge  of  this  Court,  and 
obtained  a  rule  against  the  circuit  court  audits  judge  to 
showcause  whyawritof  probibitionshould  not  issue  lo  pro- 
hibit said  circuit  court  from  taking  jurisdiction  of  or  mak- 
ing any  order  in  the  said  prohibition  proceeding  in  said 
circuit  court.  Had  the  circuit  court  jurisdiction  of  the 
proceeding  in  prohibition?    The  answer  to  this  question 

L:,j,i...dbiCiOO^IC 


W.Va,]  Town  of  Davis  v.  Killer.  415 

solves  the  case.  If  it  has  not  jurisdiction,  it  should  be 
prohibited  from  (foiag  on  by  writ  of  prohibition  from  this 
Court;  otherwise  not.  The  answer  to  this  question  de- 
pends on  the  further  question,  bad  the  council  of  Davis 
jurisdiction  and  power  to  remove  Filler?  If  it  had.  then 
the  circuit  court  could  not  restrain  its  action  by  the  writ 
of  prohibition;  for,  if  it  had  jurisdiction  to  act  upon  the 
matter,  any  mere  error  of  procedure  must  be  remedied  by 
certiorari.  Then,  had  the  council  jurisdiction  of  the  sub- 
ject of  the  retention  or  removal  of  Filler?  I  answer 
promptly,  "Yes,"  both  from  public  policy  and  law.  If  a 
street  commissioner, — a  mere  appointee  of  a  municipal 
corporation;  I  may  say.  for  this  purpose,  a  mere  employe, 
— is  to  have  a  fixed  tenure  for  a  fixed  term,  without  power 
in  the  council  to  remove  hira,  It  would  cramp  the  powers 
of  the  town,  defeat  the  performance  of  some  of  its  essential 
functions,  and  be  very  hurtful  to  public  interests.  Pub- 
lic policy  overrules  that  contention.  But  how  as  to  law? 
This  town  exists  under  chapter  47,  Code  IS*!!.  Section  15 
provides  that  a  superintendent  of  roads,  streets  and  alleys 
shall  be  appointed  by  council,  "to  continue  in  office  during 
its  pleasure."  I  might  stop  here,  as  that  settles  the  con- 
troversy; but,  if  the  power  of  removal  were  not  given  by 
the  Code,  it  would  exist,  because  the  po%ver  to  appoint  car- 
ries with  it  as  an  incident  the  power  to  remove,  in  the  ab- 
sence of  constitutional  or  statutory  restraint  of  such  power. 
It  is  called  by  the  United  States  Supreme  Court,  as  it  is, 
"a  sound  and  necessary  rule."  Hcujieii's  Cases,  13  Pet. 
230,  10  L.  Ed.  138.  Much  authority  sustains  it.  Mechem. 
Pub.  Off.  §  445.  "  Where  the  power  of  appointment 
is  conferred  in  general  terms,  without  restniction,  the 
power  of  removal  in  the  discretion  and  at  the  will  of  the 
appointing  power  is  implied,  and  always  exists,  unless  re- 
strained and  limited  by  some  provision  of  law."  Trainer 
y.  Board.  (Mich).  15  L.  R.  A.  95,  note)  s.  c.  50  N.  W. 
809.)  Now,  with  pointed  respect  to  municipal  officers. 
Dill.  Mun.  Corp.  §  240,  says  that,  "from  the  reason  of 
the  thing,  from  the  nature  of  corporations,  and  for  the 
sake  of  order  and  government,  the  power  is  incidental." 
Richards  v.  Clarksburg;  30  W.  Va.  491  (4  S.  B.  774),  holds 
that  "power  to  remove  a  corporate  officer  is  one  of  the  com- 
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mon-law  incidents  of  all  corporations."  There  it  was  held 
that  this  incidental  power  warranted  removal  of  a  mayor. 
This  power  is  supported  by  Hunter  \.  Trustees  (decided 
this  term)  34  S.  E.  729.  This  power  beings  discretioDarv. 
the  tenure  being  "at  the  pleasure"  of  the  council,  its  action 
is  not  subject  to  review  by  the  courts. 

It  is  pointed  out  that  Code,  chapter  47,  sectiun  16,  gives 
town  officers  a  fixed  term  of  one  year,  and  there  is  author- 
ity to  say  that,  where  such  is  the  case,  generally  there  is 
no  absolute  power  of  removal, — only  for  cause.  Throop, 
Pub.  Off.  §  354.  But  this  is  not  our  case.  We  must 
read  both  sections  of  the  Code  and  harmonize  them.  One 
says  that  the  officers  shall  hold  at  the  pleasure  of  the  coun- 
cil; the  other  fixes  the  term.  The  two  together  mean  that 
the  officers  shall  huld  for  that  term,  unless  it  is  the  pleasure 
of  the  council  to  order  otherwise.  "A  statute  may  give  a 
council  power  to  remove  officers  at  pleasure,  though  the 
terms  are  for  a  specified  time."  Cilv  /•/Madison  \.  Corbh, 
32  Ind.  74. 

But  it  is  urged  that  F'llcr  was  removed  without  charges 
filed  in  writing,  or  notice  to  him,  arbitrarily,  and 
that  a  town  ordinance  required  charges  in  writing, 
and  a  report  of  a  committee  thereon.  It  required 
no  notice.  If  the  street  commissioner  is  an  officer, 
and  not  a  mere  employe,  not  entitled  to  such  charges,  this 
would  be  only  error  in  procceduie.  not  ousting  the  council 
of  jurisdiction  to  act,  and  correctible  h\  certiorari .  which 
is  d  writ  to  correct  error  of  procedure  in  an  inferior  tribu- 
nal or  board  having  jurisdiction,  and  not  by  prohibition, 
which  is  predicated  on  want  of  jurisdiction.  County  Court 
V.  Borcman,  34  W.  Va.  363  (12  S.  E.  490) ;  Fleming  v.  Com- 
missioners, 31  W.  Va.  608  (8  S.  E.  267)  (Syl.,  point  6) .  But 
I  think  that  ordinance  only  directory;  proper  and  just  to 
be  followed,  but  not  mandatory,  so  that  failure  to  follow  it 
vitiates  the  proceedings,  and  makes  it  either  void  or  void- 
able. As  the  Code  gives  power  of  removal  at  pleastire  of 
the  council,  I  do  not  think  this  mere  ordinance  could  affect 
the  action  of  the  council  acting  under  the  authority  of  the 
statute,  a  law  superior  to  the  ordinance.  I  do  not  think 
such  an  error  could  reverse  its  action  even  upon  cerliorart. 
In  fact,   I  think  action  of  council  in  such  a  matter  not  re- 

CyiLz^dbyClOO^IC 


W.Va.1  Town  of  Davis  I'.  Filler.  417 

viewable  by  a  court;  yet  I  do  not  approve  the  practice  of 
giving'  no  chance  to  be  heard.  However,  I  can  readily  see 
how  the  council  may  often  be  called  upon  to  act  very 
promptly.  Where  a  statute  authorzed  removal  for  incom- 
petency, no  charg-fis  were  required,  or  notice  given.  Train- 
or\:  Board  (Mich.)  SO  N.  W.  809,  15  L.  E.  A.  95.  "Ee- 
mo\'al  of  appointed  officers  at  the  will  or  caprice  of  the  ap- 
pointing power  ia  not  unconstitutional,  in  the  absence  of 
any  provision  to  the  contrary."  /</,  "A  town  clerk  during 
pleasure  is  removable  without  cause  shown."  "So  is  a  town 
councilman  appointed  during  pleasure."  fd.,  15  L.  R.  A. 
%,  note(s.  c.  50  N.  W.  809) .  Judo!';  Woods,  said,  in  Richards 
V.  Clarksburg,  30  W.  Va.  501  (4  S.  E.  780) ,  that,  if  an  officer 
is  a  ministerial  one, — as,  surely,  Filler  was, — "holding 
during  pleasure,  he  may  generally  be  removed  without  no- 
tice or  trial."  It  would  beacoHtly  consumption  of  time  and 
money  to  require  a  council  to  have  an  impeachment  trial 
over  its  mere  appointees,  who  are  not  officers  in  the  legal 
sense,  but  mere  employes,  as  shown  in  Trainory.  Board 
(Mich.)  50  N.  W.  809,  15  L.  fi.  A.  97.  See  Burr  v.  Mc- 
Doiia/d,  3  Grat.  215,  holding  officersof  a  joint-stock  corpor- 
ation to  have  no  franchise  in  their  offices,  but  mere  minis- 
terial agents  to  conduct  its  business.  "Where  an  appoint- 
ment is  during  pleasure,  or  power  of  removal  is  discretion- 
ary entirely,  there  the  will  of  the  appointing  or  removing 
power  is  without  control,  and  no  reason  can  be  asked  for, 
nor  is  it  necessary  that  any  cause  be  assigned."  Tbroop, 
Pub.  Off.  §361;  1  Dill,  Mun.  Corp.  g  250.  "Nor  will 
courts  review  the  action  where  the  removing  body  is  vest- 
ed with  discretion."  Throop,  Pub.  Off.  §  394.  Being 
of  opinion  that  the  circuit  court  has  no  jurisdiction  in  the 
premises,  the  writ  of  prohibition  is  awarded. 

Wril  Awarded. 
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Xpl  CHARLESTON. 

Zanhizer  e/  al.  v.  IIrI'Nkr  cl  al. 
Submitted  September  14,  \m%~  Decided  January  24,  1900. 

1.  CONVEYANtK— r/io/W  Mortgnjir—Ricord. 

A  rouve^vance  uC  {ruods  uiitl  chaltt'lrt.  abKoIiiti*  on  Its  face. 
but  in  r)?nlit,v  niaili-  In  si-mire  a  ilflit,  is  in  equity  a  mortgage, 
and,  to  be  ){«o(1  a.i  to  creditors,  must  be  rccoriied.     (p.  421.) 

2.  Injunction— 5^/c~CA(j He;*  -Vamtif/eit. 

An  injunction  will  n»l  lie  o^innt  the  sale  of  floods  and  chat- 
tels attached,  I'lniined  by  a  third  jiai'ty.  iinlesK  they  are  of  pe- 

festly  ajijiears  Hint  ureal  injury  would  result  t<i  the  owner 
from  conse<|Uf utljil  diLimipes  from  the  sale,  liei'iiuse  the  owner 
has  complete  and  adequate  remedy  at  la,w      (p,  419.) 

3.  A'rTACBilKtiTS—Afiiliiplici/}/—Siiili>—Jhy/iC!<. 

'I'he  faet  that  ntlat'hnents  l)y  four  distinot  creditors  are 
levied  on  p^jods  <•{  a  comnum  debtor,  they  havinp  no  connec- 
tion, will  not  nWe  n  third  Jiarly.  claiming  the  goods',  an  injune- 
tioii  on  the  (fround  of  prevcntinfrmullipltcity  of  suits,     (p.  420.) 

Appeal  from  Circuit  Court,  Braxton  County. 

Bill  by  Zanhizer  Bros.  &  Sten  against  J.  B.  Hefner  and 
others.     Decree  for  plaintiffs  and  defendants^  appeal. 
J7czerseii. 

DuLiN  &  Halc,  for  appellants. 

John  B.  Mokbison,  for  appellees. 

Brannon,  Judge: 

Hefner,  Tully,  Rudkin,  and  Carney  each  broiigbt  an  ac- 
tion before  a  justice  of  Braxton  County  for  the  recovery  of 
debts  against  Sam  and  Gcorirc  Holmes,  called  "Holmes 
Bros.,"  and  sued  out  attachments  against  the  estate  of  the 
defendants  as  nonresidents,  and  levied  the  same  on  some 
tools  and  material  used  for  boring-  oil  wells,  and  judgments 
having  been  rendered  for  the  plaintiffs  in  the  four  actions, 
and  orders  of  sale  having  been  issued  to  sell  the  property. 
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Zanhizer  Bros.  &  Sten  filed  a  bill  in  chancery,  claimingf  the 
property  as' theirs,  and  not  liable  for  the  debts  aforesaid, 
and  obtained  an  injunction  against  its  sale.  The  defend- 
ants demurred  and  answered.  The  result  was  a  decree 
overruling  a  demurrer  and  motion  to  dissolve  the  injunc- 
tion, perpetuatingfthe  injunction,  and  an  appeal  by  the  de- 
fendants. 

The  position  of  the  defendants  is  that  equity  has  no  jur- 
isdiction, becuse  of  adequate  remedy  at  law,  and  that  the 
property  belongs  to  Holmes  Bros.  That  property  was 
personal  property.  If  Zanhizer  Bros.  &  Sten  were  its  own- 
ers, they  had  adequate  remedy  at  law.  They  could  sue  to 
reclaim  it  by  detinue  against  the  officer  or  purchaser,  or 
sue  the  attachment  creditors  or  thcofficer  in  trespass  and 
recover  its  value.  By  Code  18'H,  chapter  50,  sections  151, 
152,  210,  they  could  present  tlieir  claim  io  the  justice,  and 
have  their  right  tried,  with  appeal  to  the  circuit  court,  and, 
if  they  sustained  their  claim,  they  would  get  the  very  prop- 
erty itself.  By  giving  bond,  they  could  use  the  property 
pending  the  contest,  and  without  bond  they  could  have  the 
right  of  property  tried.  It  would  be  no  more  burdensome  to 
give  that  bond  than  an  injunction  bond.  This  remedy  is 
very  speedy,  plain,  and  elEcacious.  As  Judge  Grriiin  said 
in  Bakery.  Ruiehard,  11  W.  Va.  238,  this  statutory  rem- 
edy would  forbid  an  appeal  to  equity.  As  held  in  that 
case,  many  decisions  in  Virginia  binding  on  us  hold,  as  did 
that  case,  that  equity  cannot  enjoin  the  sale  under  execu- 
tion of  personal  property  claimed  by  a  third  party,  when 
the  property  is  not,  from'  its  nature,  of  peculiar  value  to  its 
owner,  and  its  sale  will  not  greatly  injure  the  owner  by  the 
consequential  damage  it  would  produce.  That  case  ex- 
presses doubt  whether  the  fact  that  consequential  damage 
would  alone  give  equity  jurisdiction,  thus  making  it  rest 
on  pecuiarity  in  the  character  of  the  property.  This  doc- 
trine is  repeated  in  White  v.  Slender,  24  W.  'Va.  61S.  It  is 
a  firm  rule,  under  many  decisions,  in  the  Virginias.  It  is 
hard  to  allow  equity  jurisdiction,  under  their  decisions,  in 
such  cases.  It  must  be  very  plainly  shown,  under  the  par- 
ticular circumstances,  that  the  property  is  of  very  peculiar 
character,  and  that  the  consequential  damage  would  en- 
tail irreparable  injury.     I  incline  to  admit  that,  if  a  party 
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were  actually  eng^ag^ed  in  boring  an  oil  well,  and  the  tools 
being  used  were  levied  on  as  the  property  of  another,  and 
great  consequential  damage  would  result  from  sale,  equity 
would  intervene.  The  bill  charges  irreparable  injury  to 
ensue  from  the  sale,  the  answer  denies  it,  and  there  is  no 
proof  of  it.  They  were  not  boring  a  well.  It  had  been 
bored  without  result,  and  abandoned.  Tools  for  oil  wells 
are  easily  bought.  They  possess  no  peculiar  quality  in 
themselves. 

Jurisdiction  cannot  be  rested  on  the  theory  of  preventiou 
of  multiplicity  of  suits.  The  fact  that  four  creditors  sue 
their  debtor  on  separate  debts  cannot  give  jurisdiction. 
There  is  no  complication  in  such  case,  though  there  may 
be  some  inconvenience;  but  it  is  not  anything  more  than 
inconvenience  of  several  trials,  not  inadequacy  of  the  legal 
remedy.  "Injunction  for  prevention  of  multiplicity  of 
suits  is  allowed  only  when  the  subject-matter  of  the  vari- 
ous litigations  as  well  as  the  parties,  are  substantially  the 
same.  And  the  fact  that  different  suits  have  been  brought, 
each  having  a  distinct  object,  founded  on  distinct  and  sep- 
arate grounds,  brought  by  different  persons,  does  not  con- 
stitute such  a  multiplicity  of  suits  to  bring  the  case  within 
the  rule  and  warrant  an  injunction."  Haines  v.  Carpenter, 
91U.  S.  254.  23  L.  Ed.  345; "High,  Inj.  §  65.  In  that  case 
Justice  Bradley  said  that  three  suits  were  not  enough  to 
give  chancery  jurisdiction.  In  this  case  all  are  interested 
only  in  the  question  of  title,  not  at  all  otherwise;  and  Pom. 
Eq,  Jur.  5  26R,  says  that,  to  give  jurfsdiction  to  prevent 
multiplicity  of  suits,  there  must  be  a  common  right,  and 
"it  is  not  enough  that,  the  claims  of  each  individual  being 
separate  and  distinct,  there  is  a  community  of  interest 
merely  in  the  question  of  law  or  fact  involved,  or  in  the 
kind  or  form  of  remedy  demanded."  In  this  case  these 
creditors  are  all  interested  in  the  mere  question  of  the 
right  of  property,  but  they  have  no  common  right,  no  con- 
nection with  each  other,  and  the  judgment  in  one  of  their 
suits  has  no  legal  effect  upon  another.  They  are  inter- 
ested only  in  a  question,  not  in  result,  as  having  the  force 
of  adjudication. 

But  what  if  there  were  jurisdiction  in  equity?  The 
claim  of  the  plaintiffs  fails  on  the  merits.     They  do  not 

CyiLz^dbyClOO^IC 


W.Va.]  Zanhizer  v.  Hefner.  421 

own  the  property-  They  have  a  deed  for  it  absolute  on  its 
face,  but  made  to  secure  a  debt.  The  deed  was  not  re- 
corded. Though  a  conveyance  of  g-oods  and  chattels  need 
not  be  recorded,  vet,  if  it  is  in  fact  to  secure  a  debt,  though 
absohitc  on  Its  face,  it  is  void  unless  recorded;  and  this 
deed  is  %'oid  as  to  these  attaching  creditors.  PoUngv, 
[•laitagan,  41  W.  Va.  191,  (23  S.  E.  685.)  Zanhizer  Bros. 
&  Sten  were  manufacturers  of  oil-well  tools  in  Pennsyl- 
vania. They  admit  that  they  sold  these  tools  to  Holmes 
Bros.,  in  that  state,  and  that  Holmes  Bros.,  as  contractors 
for  the  boring  of  an  oil  well  for  Zanhizer  Bros.  &  Sten,  in 
that  state,  did  use  these  tools  in  boring  a  well  there.  This 
is  a  strong  circumstance  to  show  the  probability  that  the 
deed  subsequently  made  for  these  tools  by  Holmes  Bros, 
to  Zanhizer  Bros.  &  Sten  was  in  fact  only  to  secure  a  con- 
tinuing debt.  Zanhizer  Bros.  &  Sten  claim  that  this  debt 
was  never  paid,  except  by  the  retransfer  of  the  tools. 
When  Zanhizer  Bros,  &  Sten  determined  to  bore  for  oil  in 
Braxton  County,  and  contracted  with  Holmes  Bros,  to  bore 
for  them  with  these  tools,  that  deed  was  made  in  Pennsyl- 
vania, probably  only  to  better  secure  the  debt,  as  the  tools 
were  to  go  into  another  state.  I  say  this  looks  plausible. 
It  is  fully  proven  that  the  universal  rule  in  the  oil  business 
is  that  where  a  well  is  bored  by  contractors,  the  contrac- 
tors furnish  the  tools.  After  the  execution  of  that  deed, 
when  the  parties  were  embarking  in  the  oil  business  in 
Braxton  County,  these  tools  were  shipped  to  that  county, 
to  be  used  by  Holmes  Bros,  in  boring  a  well  at  Burnsville 
for  Zanhizer  Bros.  The  tools  were  consigned  to  the  name 
of  Holmes  Bros.  The  engine,  boiler,  and  casing  belonged 
and  were  consigned  to  Zanhizer  Bros.  &  Sten.  Why  were 
not  the  tools  consigned  to  them  also,  if  they  owned  the 
tools  under  that  deed?  The  evidence  is  that  the  party 
owning  the  well  furnishes  casing,  engine,  and  boiler,  the 
contractor  the  tools.  When  Zanhizer  Bros.  &  Sten  were 
asked  to  pay  for  hauling  the  tools  from  the  station  to  the 
well  site,  they  refused,  saying  they  owned  and  would  pay 
for  hauling  casing,  boiler,  and  engine,  but  Holmes  Bros, 
must  pay  for  hauling  the  tools.  V.  O.  Zanhizer.  one  of  the 
firm,  wrote  a  letter  to  Hefner,  who  presented  the  bill  for 
haulage  directing   Hefner  to  make  out  separate   hills, — 
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one  against  Zanhizer  Bros.  &  Sten  for  hauling  boiler,  en- 
gine, and  casing,  and  a  seijaratc  bill  against  Holmes  Bros, 
for  hauling  the  tools.  Zanhizer,  as  a  witness  admitted 
that  it  was  usual  for  the  contractor  to  pay  for  hauling  tools 
only  when  he  owned  them.  If  their  firm  owned  them,  why 
should  Holmes  Bros,  pay  for  hauling  their  tools?  A,  J. 
Zanhizer,  of  the  firm,  as  a  witness,  was  asked  whether  the 
deed  from  Holmes  Bros,  to  Zanhizer  Bros.  &  Sten  for  the 
tools  was  not  given  to  secure  the  firm  the  debt  for  their 
purchase  money,  and  he  answered  pointedly,  "It  was." 
What  more  evidence  could  be  asked?  But  there  is  much 
more.  A,  J.  Zanhizer  told  J.  B.  Hefner  that  he  had  a  pur- 
chase-money lien  on  the  tools.  This  was  after  the  attach- 
ments. At  another  time  he  told  M.  W.  Hefner  that  he  had 
such  lien  on  the  tools.  V.  O.  Zanhizer  made  an  important 
statement  to  Knight  after  the  well  had  been  finished. 
Knight  said  to  him,  that,  if  they  did  not  wish  to  drill  an- 
other well,  he  would  find  a  man  to  buy  the  material,  and 
bore  another  well;  whereupon  Zanhizer  said  that,  if  Holmes 
Bros.,  would  still  carry  their  interest,  they  would  drill  an- 
other well.  Why  say  that  Holmes  Bros,  had  an  interest,  if 
they  did  not  own  the  tools?  But,  in  fact,  this  is  not  merely 
a  fair  inference  from  what  Zanhizer  said;  for  he  went  on  to 
say  that  Zanhizer  Bros.  &  Sten  owned  boiler,  engine,  and 
casing,  and  Holmes  Bros,  the  tools.  He  also  said,  as  to  the 
well  which  had  been  bored,  that  Holmes  Bros,  were  to  fur- 
nish the  tools  and  bore  the  well  for  one  thousand  two  hun- 
dred dollars,  and  an  eighth  interest,  and  he  wanted  to  give 
them  work,  because  they  owed  Zanhizer  Bros.  &  Sten, 
Owed  for  what?  No  other  debt  is  shown  but  that  for  the 
tools.  He  said,  further,  that  if  they  did  not  again  bore, 
they  would  sell  the  boiler,  engine,  and  casing  cheap,  lie 
was  asked,  as  a  witnesii,  if  he  had  this  conversation,  and 
answered:  "I  might  have  had  a  conversation  of  thai  kind, 
but  do  not  remember  what  I  said.  I  did  not  tell  him  we 
owned  the  boiler,  engine,  and  casing  simply,  and  did  not 
tell  him  we  owned  the  tools  simply."  He  said  he 
was  only  in  fun.  When  he  returneil  after  the  dinner 
recess  to  the  stand,  he  was  asked  what  he  meant  by  saying, 
before  dinner,  that  he  was  in  fun,  and  replied:  "I  meant 
that,  if  I  did  offer  to  sell  Knight  any  machinery  and  tools, 
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it  was  only  by  way  of  joke,  as  Knight  was  not  m  the  busi- 
ness or  able  to  buy."  Knight  did  not  represent  Zanhizer 
as  offering  to  sell  the  tools,  as  Knight  said  that  Zanhizer 
stated  that  they  belonged  to  Hulmes  Bros,  Knight  did 
not  represent  that  he  himself  would  purchase,  but  that  he 
would  find  a  man  able  to  buy.  This  seems  to  me  to  be 
equivocation  or  unfrankness  on  Zanhizer's  part.  He  ad- 
mitted that  the  tools  had  been  shipped  to  Holmes  Bros. 
from  Pennsylvania  after  that  deed,  and  the  boiler,  engine, 
and  casing  to  Zanhizer  Bros.  &  Sten,  though  he  says  that 
he  told  Holmes  Bros,  to  ship  them  in  the  name  of  Zanhizer 
Bros.  &  Sten.  If  so,  and  the  goods  belonged  to  Zanhizer 
Bros.  &  Sten,  it  is  not  probable  that  they  would  have  been 
shipped  to  the  name  of  Holmes  Bros.  This  is  not  all.  V. 
0.  Zanhizer  told  the  two  Hefners,  on  different  occasions, 
that  his  firm  owned  boiler,  engine,  and  casing,  and  Holmes 
Bros,  the  tools.  Further,  A.  J.  Zanhizer  distinctly  told 
Rudkin  that  the  tools  belonged  to  Holmes  Bros.  This  vol- 
ume of  evidence,  as  well  as  the  circumstances  of  the  trans- 
action,— all  its  features, — all  show  clearly  that  Holmes 
Bros,  owned  the  tools,  and  that  their  transfer  of  them  to 
Zanhizer  Bros.  &  Sten  was  only  a  mortgage  to  secure  a 
debt,  if  that  debt  still  exists.  Shank  v.  Groff,  43  W.  Va. 
337,  (27  S.  E.  340).  Holmes  Bros,  at  one  time  owed  Zan- 
hizer Bros.  &  Sten  a  debt.  Holmes  Bros,  did  a  large 
amount  of  work,  which  we  would  suppose  paid  that  debt. 
We  have  no  evidence  from  Holmes  Bros,  as  to  this.  Their 
evidence  is  not  in  the  case.  Where  did  their  work  go,  if 
not  to  pay  this  debt?  Is  it  probable  that  two  wells  would 
be  bored,  and  the  debt  remain  unpaid?  If  their  late  claim 
as  to  that  deed  being  an  absolute  sale  were  true,  why  did 
they  not  take  the  depositions  of  the  Holmeses?  Why  did 
thcv  not  record  the  deed?  But,  if  a  debt  is  yet  unpaid,  it 
IS  not  material,  as  the  deed  is  void  as  to  these  just  credi- 
tors. If  Zanhizer  Bros.  &  Sten  lose  anything,  who  but 
themselves  is  to  blame?  They  brought  Holmes  Bros. 
from  abroad,  shipped  the  tools  to  their  name,  refused  to  pay 
haulage  for  them,  saying  and  writing  that  Holmes  Bros, 
should  pay  haulage  of  the  tools,  and  themselves  that  of 
boiler,  etc  ,  and  holding  out  to  the  people  that  Holmes 
Bros,  owned  the  tools,  and  letting  Holmes  Bros,  represent 
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to  the  people  that  they  owned  the  toois;  and  Zanhizer  Bros. 
&  Sten  keeping  that  deed  hidden  in  their  pocket,  until  the 
people  had  extended  credit  to  these  strang-erson  the  faith, 
inspired  by  these  many  circumstances,  that  Holmes  Bros, 
owned  the  tools.  How  could  these  creditors  form  any 
other  conclusion?  Zanhizer  Bros.  &  Stcn  are  to  blame, 
and  innocent  creditors  oiijrht  not  to  suffer  for  their  (auit. 
In  fact,  the  mere  conduct  of  Zanhizer  Bros.  &  Sten,  even  if 
tbeir  ownership  were  absolute,  is  perhaps  enough  alone  to 
work  an  estoppel  in  equity  against  their  claiming  to  the 
prejudice  of  creditors,  aside  from  other  points  above  given, 
controling  the  case  in  favor  of  the  creditors. 

1  have  not  considered  as  entering  into  the  case  the  many 
declarations  of  Holmes  Bros,  to  people  that  they  owned  the 
tools,  because,  generally,  declarations  of  a  grantor,  made 
subsequently  to  his  conveyance,  derog<iting  from  the  rights 
of  his  grantee,  are  not  admissible.  Casio  v.  Fry,  33  W. 
Va.  449.  {10  S.  E.  7'W);  Crolhcrs'  Adm'r  v.  Crothers,  40  W. 
Va.  169,  (20  S.  E.  927).  Some  question' might  be  made 
whether  that  exclusion  is  applicable  in  this  case,  under  the 
rule  that  declarations  of  a  party  in  possession,  explanatory 
thereof,  are  competent.  ///i>-/t's  Heirs  v.  Pancake,  42  W, 
Va.  602,  (26  S.  E.  536).  But  I  do  not  consider  such  declara- 
tions of  Holmes  Bros,  competent  for  all  the  purposes  of 
the  case,  yet  I  do  consider  them  competent  for  the  purpose 
of  showing  that  the  Zanhizers  being  in  that  neighborhood, 
so  that  they  likely  would  hear  of  such  declarations,  yet  al- 
lowed them  to  go  undisputed,  and  themselves  made  declara- 
tions confirmatory  thereof.  In  other  words,  the  declara- 
tions of  Holmes  Bros,  are  competent  only  as  a  circumstance, 
with  others,  to  establish  an  estoppel  from  conduct  against 
Zanhizer  Bros.  &  Sten  in  favor  of  the  creditors.  Decree 
reversed,  and  bill  dismissed. 

Reversed. 
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47  425' 

1,  NON  ABStlMPSIT— ^cc/aii?eo— £n'dencc.  ' 

It  is'nol  error  to  reject  a  special  pica  selling  up  matler 
in  defense  to  the  action,  wlien  the  pica  of  lion  assumpsit  is 
filed,  and  the  matter  of  defense  of  aueh  plea  may  be  giveo  in 
evidence  under  the  plea  of  non  assumpsit,     (p.  VZt.) 

2.  EVJDBSCE— Demurrer— Issue. 

Either  parly  has  a  rig-ht  lo  demur  to  Ihc  cvideree,  but  the 
demurrer  ia  only  tpplleiible  to  the  evidence  of  the  party  hold- 
ing the  affirmative  of  the  issue,     (p.  430.} 
8,    Demur  BER — Evidence— Burden. 

Where  a  plaintiff  dcnuirs  to  Ihe  evidence  of  Ihc  defendant 
ivhen  the  burden  of  proof  is  not  on  the  defendant,  and  au.ch 
demurrer  is  erroneously  entertained  by  (he  court,  it  is  not  re- 
versible error  if  the  facts  be  found  forthe  defendant,  (pp. 431-432.) 

Error  to  Circuit  Court,  Braxton  County. 
Action  bv  Nelson  M,  Bennett  against  Franklin  Perkins. 
Judgement  for  plaintiff,  and  defendant  appeals. 

/•Reversed. 
DuLiN  &  HaIX,  for  plaintiff  in  erorr. 
Lynne  &  Eybne,  for  defendant  in  error. 

McWhorter,  Persident:     , 

This  is  an  action  of  assumpsit  brought' December  18, 
1893,  in  the  circuit  court  of  Braxton  County,  by  Nelson  M. 
Bennett,  survivor  of  himself  and  M.  T.  Frame,  deceased, 
against  Franklin  Perkins,  survivor  of  himself  and  Elijah 
Perkins,  deceased,  upon  the  following  contract  in  writing, 
to  wit: 

"For  value  received.  We,  or  either  of  us,  promise  to  pay 
M.  T.  Frame  &  N.  M.  Bennett  the  sum  of  three  hundred 
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dollars,  with  interest  from  datei  when  they  shall  have  suc- 
ceeded in  releasing  the  lands  sold  by  KlJjah  Perkins  to 
Franklin  Perkins,  situate  on  Perkins  Fork  of  Cedar  Creek, 
in  Braxton  County,  consisting  of  two  tracts,  from  the  lien 
of  the  judgment  of  P.  B.  Adams,  commissioner,  against 
Elijah  Perkins  and  others,  which  is  the  Hubject  of  a  chan- 
cery suit  now  pending  in  the  circuit  court  of  Braxton 
County  in  name  of  said  Adams,  commissioner,  against  said 
Klijah  Perkins  and  others.  But,  in  the  event  they  fail  to 
succeed   in   releasing   both  of  said   tracts  from  the  said 

lien,  and  shall  relieve  from  liability  the  tract  of acres, 

on  which  said  Franklin  Perkins  now  lives,  then,  and  in 
that  event,  \\c  agree  to  pay  said  Frame  &  Bennett  the  one- 
half  of  the  said  sum  of  three  hundred  dollars,  and  interest 
thereon  as  aforesaid.  Witness  the  following  signatures, 
this  nth  day  of  December,  1883. 

"  Franklin  Perkins," 

"Elijah  x  Pkkkins." 


The  defendant  appeared  on  the  24th  of  April,  1894,  and 
tendered  two  pleas  in  writing,  marked,  respectively,  "No. 
i"  and  "No.  2."  No.  1,  being  simply  the  general  issue  of 
fioti  assumes//,  was  filed,  and  replication  thereto.  Plaintiff 
objected  to  the  filing  of  plea  No.  2,  and  the  court  took  time 
to  consider  of  said  motion,  and,  on  motion  of  defendant, 
Albert  Shock,  surveyor  of  said  county,  was  directed  to  go 
upon  the  lauds  mentioned  in  plaintiff's  declaration,  and  re- 
ferred to  in  the  contract  sued  upon,  and  any  adjoining 
lands  thereto,  and  do  such  surveying  as  either  party  might 
demand  or  rcqiiirc,  and  report  same  to  the  court,  with  a 
plat  and  seven  copies  thereof;  and  on  the  32d  of  August, 
1895,  the  defendant  tendered  plea  No.  3,  to  the  filing  of 
which  plaintiff  objected,  which  objection  the  court  over- 
ruled, and  the  plea  was  filed,  and  plaintiff  replied  generally 
thereto,  and  the  court,  having  considered  the  objection  to 
the  filing  of  plea  No.  2,  theretofore  tendered,  sustained  the 
objection,  and  rejected  the  plea;  lo  which  rulings  of  the 
court  defendant  excepted.  A  jury  was  then  impaneled, 
and,  having  heard  all  the  evidence,  on  the  23d  day  of  Au- 
gust, 1895,  the  plaintiff  filed  a  demurrer  to  the  evidence  of 
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the  defendant,  and  the  defendant  objected  to  joining-  in 
said  demurrer,  but  the  court  required  him  to  do  so.  The 
defendant  then  filed  his  joinder  in  the  demurrer,  and  the 
jurors  were  told  to  inquire  what  damages  plaintiff  had 
sustained  by  reason  of  the  matters  shown  by  bim  in  evi- 
dence in  case  judgment  should  be  ^iven  for  plaintiff  upon 
said  evidence,  and  the  jury  assessed  the  plaintiff's  dam- 
ages at  five  hundred  and  ten  dollars  and  sixty-five  cents, 
but,  subject  to  the  opinion  of  the  court  upon  said  demur- 
rer to  the  evidence,  if  the  opinion  of  the  court  should  be  for 
the  defendant,  then  their  verdict  was  for  the  defendant. 
Plea  No.  3,  aforesaid,  was  a  plea  of  statute  of  limitations 
of  ten  years,  and  the  court  took  time  to  consider  of  its  judg- 
ment. On  the  10th  day  of  May.  1898,  the  court,  having  ma- 
turely considered  the  matters  arising  upon  the  demurrer 
of  plaintiff  to  defendant's  evidence,  was  of  opinion  that  the 
lawwasfor  the  plaintiff,  and  rendered  judgment  for  the 
plaintiff  for  the  amount  found  for  him  by  the  verdict  of  the 
jury.  The  defendant  excepted  to  various  rulings  of  the 
court,  and  presented  five  bills  of  exceptions,  numbered 
one,  two,  three,  four  and  five,  which  were  signed,  and 
made  a  part  of  the  record.  Defendant  obtained  a  writ  of 
error,  assigning  it  was  error  to  reject  plea  No.  2,  as  set  out 
in  bill  of  exceptions  No.  1,  which  plea  is  as  follows:  "The 
defendant,  in  his  proper  person,  comes,  and  for  plea  says 
that  he  and  Elijah  Perkins,  now  deceased,  executed  the 
writing  in  the  said  declaration  mentioned,  dated  the  11th 
day  of  December,  1883;  that  prior  to  and  at  the  time  of  the. 
making  of  the  said  writing  there  was  pending  in  this  court 
a  suit  in  chancery  of  P.  B,  Adams,  commissioner,  against 
Elijah  Perkins  and  others,  the  object  of  which  was  to  en- 
force a  judgment  of  said  Adamsas  commissioner  and  other 
judgments  against  the  real  estate  of  said  Elijah  Perkins, 
including  the  two  tracts  of  land  mentioned  in  plaintiff's 
declaration,  and  there  had  been  a  decree  entered  in  said 
cause  for  the  sale  of  certain  lands  of  Elijah  Perkins,  in- 
cluding a  portion  of  said  fifty-eight  and  one-half  acres; 
that  said  lands  were  sold  under  said  decree,  and  said  sale 
was  confirmed  by  the  decree  therein,  and  the  said  Elijah 
Perkins  and  this  defendant  employed  M.  T,  Frame  and 
plaintiff  and  other  attorneys  to  institute  a  proceeding  in 
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said  court  ag^iast  said  Adams  and  others  to  set  aside  said 
decree,  and  release  the  lands  of  Elijah  Perkins,  and  the 
two  tracts  aforesaid,  from  the  lien  of  the  judfjment  named 
in  said  writing;  that  accordingly  such  suit  was  int^tituted, 
prosecuted,  to  a  final  bearing,  and  was  dismissed  at  the 
cost  of  said  Elijah  Perkins,  and  said  decree  was  not  set 
aside,  and  the  status  of  said  judgments  as  to  lands  ^vas  the 
same  as  when  said  suit  was  instituted  and  when  said  writ- 
ing was  executed;  that  the  tracts  of  land  referred  to  in  said 
writing,  and  described  in  said  declaration  as  containing 
four  hundred  and  thirty-seven  acres  and  fifty-eight  and 
one-half  acres,  respectively,  were,  by  the  terms  of  said 
writing,  to  be  released  from  a  lien  of  the  judgment  men- 
tioned therein,  Defore  any  liability  would  attach  thereun- 
der to  this  defendant  or  Elijah  Perkins,  except  that,  in  the 
event  the  tract  of  four  hundred  and  thirty-seven  acres 
should  be  relieved  from  the  liability  of  said  judgment,  then 
this  defendant  would  be  liable  to  pay  plaintiff  the  one-half 
of  the  three  hundred  dollars  named  in  said  writing,  but,  if 
both  tracts  of  land  were  not  relieved,  or  the  tract  of  four 
hundred  and  thirty-seven  acres  was  not  released  from  the 
lien  of  said  judgment,  no  liability  would  attach  to  this  de- 
fendant under  said  writing.  And  this  defendant  avers  that 
neither  plaintiff  nor  M.  T,  Frame  has  performed  the  con- 
ditions on  their  part  in  said  writing  mentioned  a  part;  that 
the  tract  described  in  said  declaration  as  containing  iiftv- 
eight  and  one-half  acres  was  sold  under  decree  in  the  chan- 
cery cause  mentioned  in  said  writing  to  satisfy  said  judg- 
ment, but  did  not  bring  sufficient  amount  to  pay  the  same; 
that  said  chancery  cause  is  still  pending  in  this  court,  and 
neither  of  said  tracts  of  land  have  ever  been  released  from 
said  judgment,  as  provided  in  said  writing,  and  that 
neither  the  plaintiff  nor  M.  T.  Frame  has  ever  performed 
any  services  or  done  any  act  under  or  in  pursuance  of  said 
writing  towards  or  tending  to  release  the  tract  of  four  hun- 
dred and  thirty-seven  acres  from  the  liability  of  the  judg- 
ment mentioned  in  said  writing,  by  which  this  defendant 
or  Elijah  Perkins  was  or  is  in  any  wise  beneiitfed,  and  the 
consideration  for  said  writing  has  wholly  failed,  and  this 
the  said  defendant  is  ready  to  verify.  Franklin  Perkins, 
by  Counsel," — which  plea  was  duly  verified.     There  is  no 
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defense  set  up  in  this  plea  which,  if  siifEciently  pleaded 
mi^ht  not  be  proved  under  the  plea  of  iion  as$inups.ii.  which 
had  already  been  filed  when  this  plea  was  rejected;  hence 
the  defendant  was  not  prejudiced  by  its  rejection.  In 
I/ale  V.  Land  Co.,  11  W.  Va.  229,  it  is  held  "not  error  to 
reject  a  special  plea  setting;  up  matter  in  defense  to  the  ac- 
tion, when  the  plea  of  non  assumpsit  is  filed;  and  the  mat- 
ter of  defense  of  such  plea  may  be  given  in  evidence  under 
the  plea  of  non  assumpsit."  Railroad  Co.  v.  Laffcrtys,  14 
Grat.  478;  Railroad  Co.  v.  PoUy,  Id.  454;  Dilion  Beebe's 
Son  v.  Eaklc,   43  W.  Va.  502,  (27  S.  E.  214) . 

The  second  assignment  alleges  that  it  was  error  to  per- 
mit counsel  for  plaintiff  to  ask  plaintiff  as  a  witness,  as  set 
out  in  bill  of  exceptions  No.  2:  "Do  you  know  who  has 
been  in  possession  of  the  two  tracts  of  land  mentioned  in 
these  deeds?  I  mean  since  the  execution  of  this  contract," 
— to  which  witness  answered:  "Mr.  Franklin  Perkins  did 
reside  on  the  four  hundred  and  thirty-seven  acres,  and  has 
since,  down  until  a  year  or  two  or  three.  He  has  moved 
lower  down,  where  his  father  formerly  lived.  The  fifty- 
eight  and  one-half  acres  has  also  been  in  his  possession,  as 
1  understand  it."  The  fact  of  continued  possession  was 
attempted  to  be  shown  as  a  circumstance,  only,  favorable 
to  the  contention  of  plaintiff.  Surely,  if  defendant  had 
been  ousted  from  the  premises  as  a  result  of  th^  enforce- 
ment of  the  judgment  which  plaintiff  had  contracted  to  de- 
fend against  or  threatened  with  ouster  or  trouble  there- 
from, the  defendant  would  be  entitled  to  prove  such  fact 
in  defense  of  plaintiff's  action,  and  plaintiff  was  entitled  to 
prove  any  fact  tending  lo  show  the  fulfillment  of  the  con- 
tract on  bis  part. 

The  third  assignment  alleges  that  it  was  error  to  over- 
rule defendant's  motion  to  exclude  plaintiff's  evidence,  as 
set  out  in  bill  of  exceptions  No.  3,  whereby  it  appears  that, 
after  plaintiff  had  introduced  all  his  evidence  in  chief,  and 
rested  his  case,  and  before  defendant  had  introduced  any 
evidence,  defendant  moved  to  exclude  the  evidence  of  the 
plaintiff.  In  Carriro  v.  Rtiilvjay  Co.,  35  W.  Va.  389,  (14  S. 
E.  12.)  (Syl.,  point  3):  "A  motion  by  the  defendant  to  ex- 
clude the  plaintiff's  evidence  upon  the  ground  that  it  is  not 
sufScient  to  warrant  a  verdict  in  his   favor,  will  not  be 
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granted  if  there  be  any  evidence  which  tends  in  any  de- 
gree, however  shght,  to  prove  the  plaintiff's  case.  !f  it 
tend  to  prove  the  plaintiff's  case  in  any  degree  whatever, 
the  case  cannot  be  withdrawn  from  the  jury.  The  motion 
can  never  prevail  or  be  sustained  merely  because  the  court 
may  think  the  weight  of  evidence  is  against  the  plaintiff." 
Defendant  seems  to  have  abandoned  the  third  assignment, 
as  he  fails  to  make  any  mention  of  or  reference  to  it  in 
his  brief.  And  further,  in  Poling y.  Railroad  Co^ZZ"^. 
Va.  645.  (18  S.  E.  379),  24  L.  K.  A.  215.  (Syl.,  point  6) :  "A 
defendant  who,  after  the  plaintiff  has  givtn  in  his  evideuce 
in  chief,  and  rests,  moves  the  court  to  instruct  the  jury  to 
render  a  verdict  lor  the  defendant,  but,  the  motion  being 
overruled,  goes  on  with  his  case,  will  be  held  to  have  waived 
his  exception  taken  to  such  ruling." 

"Fourth,  It  was  error  for  the  court  to  require  defend- 
ant to  join  in  plaintiff's  demurrer  to  the  evidence,"  as  set 
out  in  bill  of  exceptions  No.  4;  and,  fifth,  "It  was  error  tu 
render  judgment,  on  the  demurrer  to  the  evidence,  for 
plaintiff."  The  contract  sued  upon  here  was  for  the  pay- 
ment to  plaintiff  of  the  sum  of  three  hundred  dollars  in 
case  he  succeeded  in  relieving  or  releasing  two  certain 
tracts  of  land  from  the  lien  of  a  judgment  which  endan- 
gered it.  If  he  was  wholly  successful  he  was  to  be  paid 
the  three  hundred  dollars,  with  interest,  but,  in  the  event 
he  should  fail  to  release  both  of  said  tracts  from  said  hen, 
and  should  relieve  from  liability  the  one  tract  on  which  said 
defendant  then  lived,  then  he  was  to  be  paid  the  one-half  of 
said  sum.  The  burden  of  proof  was  upon  the  plaintiff  to 
show  to  the  satisfaction  of  the  jury  that  he  had  performed 
his  part  of  the  contract,  and  was  entitled  to  recover  the 
three  hundred  dollars,  or  the  one-half  thereof,  as  the  case 
might  be.  Counsel  for  plaintiff  contend  that  either  party 
may  demur  to  the  evidence,  and  cite  Itisui'avce  Co.  v.  Wil- 
son, 29  W.  Va.  528,  (2  S.  K.  888);  Sha:u  V.  Coiin/y  Court, 
30  W.  Va.  488,  (4  S.  E.  439) ,  and  Arnold  v.  Bunvdh  42  W. 
Va.  479,  (26  S.  E.  359),  in  support  of  their  contention,  and 
this  is  true,  with  certain  restrictions.  6  Enc.  PI.  &  Prac, 
440,  says:  "Either  [larty  has  a  right  to  demur  to  the  evi- 
dence, but  the  demurrer  is  only  applicable  to  the  evidence 
of    the  party  holding  the  aEBrmative  of  the  issue."    In 
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Pickelv.  fs^ig,^,  (C.  C.)  6  Fed.  676,  it  is  held:  "The  evi- 
dence uf  a  party  upon  the  afiSrmative  fiidc  of  an  issue  of 
fact  before  a  jury  may  be  demurred  to  by  the  adverse 
party  under  certain  conditions;  but  the  party  upon  whom 
the  burden  of  proof  of  the  issue  rests  is  not  permitted  to 
demur  to  the  evidence  of  the  other  party,  for  he  cannot  be 
allowed  to  assume  that  he  has  made  out  his  case."  So,  in 
Slyfes  V.  Inmati,  55  Miss,  469,  (Syl.,  point  8) :  "A  demur- 
rer may  be  taken  to  the  evidence  of  either  party,  plaintiff 
or  defendant,  holding  the  affirmative  of  the  issue."  While 
it  has  not  been  held,  in  so  many  words,  by  this  Court,  that 
the  evidence  of  the  party  not  having  the  burden  of  proof 
cannot  be  demurred  to,  yet  it  has  so  held  by  implication. 
In  Bank  v.  Evans,  9  W.  Vk.  373,  (Syl.,  point  7) :  "The  de- 
fendant ought  to  be  compelled  to  join  in  a  demurrer  to  evi- 
dence when  the  burden  of  proof  is  upon  him,  unle'ss  the 
case  is  clearly  against  the  plaintiff,  or  the  court  doubts 
what  facts  should  be  reasonably  inferred  from  the  evi- 
dence." What  is  the  plain  inference  here  but  that,  if  the 
burden  of  proof  \%  not  upon  the  defendant,  he  should  not 
be  required  to  join  in  the  demurrer.  To  a  jury  of  bis 
peers  the  defendant  as  welt  as  the  plaintiff  has  a  right,  un- 
der the  Constitution  of  the  United  States,  and  of  this  State, 
to  submit  all  questions  of  fact  in  issue  in  actions  at  law. 
Article  VII.  of  the  former  instrument  provides  that:  "In 
suits  at  common  law,  when  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be 
preserved,  and  no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United  States  than  accord- 
ing to  the  rules  of  the  common  law;"  and  our  State  Consti- 
tution (Article  III.,  §  13)  makes  the  same  provision;  and, 
when  a  defendant  submits  his  facts  in  evidence  before  a 
jury  impaneled  to  try  the  issue  made  in  the  case,  and  the 
same  tend  in  any  degree,  however  slight,  to  contradict 
plaintiff's  evidence,  or  to  prove  failure  on  the  part  of  plain- 
tiff to  comply  with  his  contract,  the  right  to  have  such  evi- 
dence weighed  and  considered  by  the  jury  is  guaranteed  to 
him,  and  he  cannot  be  deprived  of  this  right  by  the  court 
withdrawing  the  case  from  the  jury,  the  constituted  triors 
of  the  issues  of  fact,  and  itself  weigh  the  evidence,  and  de- 
cide which  party  succeeds  on  the   issue.     If  either  party 
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has  an  absolute  right,  whether  the  onm  probandi  was 
upon  him  or  not,  to  demur  to  the  evidence,  and  force  his 
adversary  to  join  therein,  then  the  right  of  trial  by  jury  is 
at  an  end,  and  that  which  has  ever  been  held  by  the  Amer- 
ican people  as  one  of  their  most  sacred  rights,  is  a  myth. 
The  rule  is  that  he  who  affirms  a  proposition  must  main- 
tain it  with  sufficient  evidence.  The  record  shows  the  only 
thing  plaintiff  undertook  to  do,  in  which,  if  he  had  suc- 
ceeded, the  two  tracts  of  land  would  have  been  released  ac- 
cording to  his  undertaking  in  the  contract  sued  upon;  that 
is,  the  answer  and  cross  bill  filed  for  Elijah  Perkins  in  the 
chancery  causeof  Adams  v,  Perkins,  which  was  dismissed 
at  the  cost  of  Perkins,  and  the  original  bill  filed  for  said 
Perkins  against  Adams,  seeking  the  same  relief  which  was 
asked  for  in  the  answer  and  cross  bill,  and  which,  on  the 
bearing,  was  also  dismissed  at  Perkins'  cost.^thus  failing 
in  his  efforts  for  the  relief  sought.  Plaintiff,  in  his  testi- 
mony on  cross-examination,  says:  "At  the  very  time  in 
December,  1883,  when  this  contract  was  entered  into, 
Elijah  Perkins  arranged  with  us  for  the  defense  of  that 
suit  at  the  same  time,  and  this  contract  was  made  at  the 
same  time;  and  the  work  and  labor  performed  in  the  case 
of  Perkins^.  Adams,  growing  out  of  the  Adams  v.  Perkins 
case  was  to  the  interest  of  Franklin  Perkins,  for,  if  Elijah 
Perkins  had  succeeded,  that  would  have  defeated  the  case, 
and  it  would  have  been  as  much  in  the  interest  of  one  as 
the  other.  It  was  consummated  at  the  same  time."  The 
evidence  of  defendant  shows,  or  tends  to  show,  that 
twenty-four  acres  of  the  fifty-eight  and  one-half  acre  tract 
was  sold  under  proceedings  to  enforce  said  judgment  from 
the  lien  of  which  it  was  to  be  released  under  the  contract. 
It  is  true  it  had  been  sold  at  the  time  the  contract  was 
made,  but  it  was  a  case  in  which,  under  all  the  circum- 
stances disclosed  by  ihe  evidence,  it  was  proper  for  the 
jury  to  ascertain  whether  the  plaintiff  should  recover,  and, 
if  so,  whether  the  whole  or  a  part  of  the  sum  named  in  the 
contract,  according  to  its  terms.  The  fifth  assignment — 
that  it  was  error  to  render  judgment  tor  the  plaintiff  on 
the  demurrer  to  the  evidence-is,  therefore,  well  taken. 

The  sixth  assignment  is  that  it  was  error  not  to  render 
judgment  for  defendant  on  the  demurrer  to  the  evidence. 
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Although  th6  plaintiff  should  not  have  been  permitted  to 
demur  to  the  evidence,  and  thus  withdraw  the  case  from 
the  jury,  the  proper  triors  of  the  facts,  vet,  having  chosen 
to  submit  his  case  upon  the  law,  and  all  the  evidence  in  the 
case  being  included  in  the  demurrer,  in  the  consideration 
of  the  evidence  by  which  the  facts  are  to  be  ascertained 
"the  party  whose  evidence  is  thus  withdrawn  from  its 
proper  forum  is  entitled  to  have  it  most  benignly  inter- 
preted by  the  substituted  court.  He  ought  to  have  all  the 
benefit  that  might  have  resulted  from  a  decision  of  the 
case  by  the  proper  forum."  Millers.  Insurance  Co.,  8  W. 
Va.  515;  Schiuartzhach  v.  Prolecihc  f-'niou.  25  W.  Va.  622; 
Franklins.  Geko,  30  W.  Va.  27,  (3  S.  K.  168).  If  the 
court  erred  in  permitting  plaintiff  to  demur,  it  is  error  of 
which  plaintiff  cannot  complain.  Plaintiff  fails  to  show  in 
his  evidence  that  he  had  complied  with  the  terms  of  the 
contract  upon  which  he  brings  this  action,  -fails  to  show 
that  he  had  succeeded  in  releasing  both  of  the  tracts  of 
land  from  the  lien  mentioned  in  the  contract,  or  that  he  had 
succeeded  in  relieving  either  of  said  tracts  from  liability. 
which  was  a  condition  precedent  to  entitle  him  to  recover 
upon  the  contract.  The  land  may  yet  be  in  peril  by  rea- 
son of  said  judgment.  The  sixth- assignment  of  error  is 
well  taken. 

It  follows  that  the  judgment  and  the  verdict  of  the  jury 
should  have  been  set  aside,  and  the  plaintiff's  action  dis- 
missed. 

Reversed. 
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CHARLESTON. 


Statf.  C.V  re/.  Stafford  Z-.  Hawk,  Warden. 

Submitted  January  27,  1900  -Decided  January  27, 1900. 

1.  (lovERNOB — JlrjyrUvc—  Dim-riilon. 

The  power  to  n-jiricve  in  nil  I'lisps  .if  felon.v  is  vesteil  in  i.Y.f 
governor  of  this  State,  by  the  constitution  thereof,  wliere  the 
necessity  therefor  I'xiKts.  Hi-  is  Ihi-  soh'  jmifrt'  ^>^  siiph  neees- 
sily,  anil  hiit  eoiieliiKJons  are  doI  reviewubli-  lly  the  oourla, 
but  are  biniiinK  on  the  olher  ile|mrtment»  of  the  g-iivern- 
mcnt.     (p.  435). 

2.  Vo^wiCJ—Exr<-ulinn^Tinie. 

A  person  eonvit-ted  of  u  felony  in  a  circuit  eollrt  is  entilled 
1(1  have  111,-  f\fciitii.ii  lit  Jiiiinmrnl  KnRjtfnfled  until  a  reason- 
able time  iifliT  the  next  reffuliir  term  of  the  Supreme  Coun 
of  Api>enls.  thiit  ho  mny  nini:e  applieatlon  thereto  fur  a  writ 
of  error,      (p   435). 

Mandamus  by  the  State,  od  the  rclatioD  of  J.  L.  Stafford, 
against  S.  A.  Hawk,  warden  of  the  penitentiary. 

Denied. 

Vinson  &  Thompson  and  John  Marcum,  for  relator. 

Edgar  P.  Rucker,  Atty.  Gen.  and  E.  W.Wilson,  for 
respondent. 

Dknt,  Judt.k: 

To  a  writ  of  mandamus  vhj  requiring:  the  warden  of  the 
penitentiary  to  receive  and  confine  therein  Klias  Hatfield, 
Jr.,  convicted  in  the  circuit  court  of  Min^o  County  for  mur- 
der, and  sentenced  to  imprisonment  for  twelve  years,  the 
return  is  made  that  the  governor  had  granted  a  reprieve  for 
thirty  days  to  permit  the  prisoner  to  apply  to  this  Court 
for  a  writ  of  error.  To  this  return  the  relator  demurs  as 
insufiiciont,  on  the  sole  sround  that  the  governor  has  no 
power  to  reprieve  except  in  capital  offenses.  Section  10, 
Article  VH.,  of  the  Constitution  provides:  "The  g-overnor 
shall  have  power  to  remit  lines  and  penalties  in  such  cases 
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and  under  such  reg'ulations  as  may  be  prescribetl  bj'  law; 
to  commute  capital  piinishir.cnt,  and,  except  where  the 
prosecutioti  has  been  carried  on  by  the  house  of  delegates, 
to  grant  reprieves  and  pardons  after  conviction."  The 
power  to  pardon  necessarily  includes  the  power  to  re- 
prieve or  suspend. the  sentence  until  the  matter  can  be  in- 
quired into  and  determined.  At  common  law  the  power  to 
reprieve  was  lodged  in  the  courts,  as  the  representatives 
of  the  king-,  he  being  considered  the  very  fountain  of  jus- 
tice; and  he  was  never  called  upon  to  exercise  it  except  in 
capital  cases  of  necessity.  All  offenses  were  deemed  ot- 
fenses  against  the  king.  "It  is  reasonable  that  he  only 
who  is  injured  should  have  the  power  of  forgiving."  1 
Cooley,  Bl.  t3d  Ed.)  268.  Bccaust  the  king  was  never 
Iieraonally  called  upon  to  exercise  the  power  of  reprieve, 
owing  to  the  authority  delegated  by  him  to  his  courts,  ex- 
cept in  capital  cases,  has  grown  up  the  theory  that  he  had 
no  such  power.  Almost  all  offenses  in  England  in  its  early 
history  were  capital,  the  number  being  not  less  than  one 
hundred  and  sixty.  The  king  was  kept  so  busy  in  capital 
cases  that  minor  offenses  or  misdemeanors  were  intrusted 
to  his  courts,  justices,  and  magistrates.  That  he  had  the 
power  to  reprieve  or  suspend  sentence  in  any  case  ot  ne- 
cessity, there  cannot  be  the  least  doubt.  The  governor  of 
this  State  is  clothed  with  the  king's  prerogative  in  this  re- 
spect, except  wherein  it  is  plainly  limited  by  the  Constitn- 
tion.  Hence  he  has  the  power  to  reprieve  in  all  cases  of 
felony  where  necessity  requires  his  intervention.  Of  this 
necessity  he  is  the  sole  and  final  judge,  and  his  conclusions 
are  not  reviewable  by  the  courts.  In  such  cases  as  the 
present,  while  the  power  exists,  the  necessity  of  its  exer- 
cise should  be  avoided  by  the  trial  court,  as  provided  by 
law,  postponing  "the  execution  of  its  sentence  until  a  rea- 
sonable time  beyond  the  first  day  of  the  next  term  of  the 
Supreme  Court  of  Appeals."  Section  2,  chapter  IhO,  Code. 
This  necessarily  means  a  regular  term  fixed  by  statute. 
The  time  granted  should  be  suEBcient  for  the  proper  prep- 
aration of  the  record  and  presentation  of  his  petition  to 
the  Supreme  Court.  The  time  in  this  case,  without  regard 
to  the  terms  of  the  Supreme  Court,  was  fixed  at  sixty  days, 
— ordinarily  a  sufficient  time;  but,  owing  to  some   unusual 
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delay  on  the  part  of  the  stenographer,  which  remains  with- 
out reasonable  explanation,  the  time,  by  no  fault  of  the 
prisoner,  proved  insufficient.  The  prisoner  was  theretore 
justly  entitled  to  an  extension  of  the  time.  The  trial 
court  might  have  granted  it,  thus  correcting  its  error,  not 
judicial  in  its  character,  on  motion  of  the  prisoner,  and  of 
which  no  one  could  have  complained.  Even  if  it  were  ju- 
dicial error,  the  prisoner  would  be  bound  by  if,  as  commit- 
ted at  his  ijistance,  for  his  benefit.  J'u/is  v.  State,  2Sneed, 
232,  It  the  circuit  court  refused  to  make  the  correction 
on  proper  application,  this  Court  would  have  either  com- 
pelled it  to  do  so,  or  corrected  its  error.  This  would  have 
taken  way  the  necessity  for  executive  interference,  pro- 
vided it  could  have  been  accomplished  without  delay. 
Doubts  of  power,  procrastination  of  various  kinds,  and 
even  unavoidable  delays,  in  a  case  of  this  character,  ren- 
dered the  interference  of  the  executive  a  necessity,  as  be- 
ing more  effective  and  i)rompt  than  an  application  to  the 
courts.  This,  however,  should  be  a  warning  to  the  circuit 
court  to  grant  to  persons  convicted  of  felony  the  reasonable 
time  provided  by  statute,  and  compel  its  officers  to  dis- 
charge their  duties  so  as  to  facilitate,  instead  of  delaying, 
their  applications  for  writs  of  error  to  this  Court,  Neither 
a  court  nor  any  of  its  officers  should  be  permitted  to  indi- 
rectly deprive  a  prisoner  of  his  statutory  rights.  If  inno- 
cent, he  should  not  be  subjected  to  punishment  unjustly; 
and,  if  guilty,  his  punishment  should  be  in  accordance  with 
law. 

Denied. 
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CHARLESTON, 

Stati-;  i:  King  fi  a/. 
Submitted  Nitvember  24,  1899— Decided  February  7,  1900. 
1.    FoKFEiTURK—  TOxeii^Ptiymtmt—lieflcmpUo 


I  brought 
purpose  at  Buhjeclinp  a  tr. 
of  the  school  fninl,  tlie  fo 
the  time  of  the  forfeiture  i 
ant;   anil   nt   any  time  diiri 


I  thi 


of  the  Stat«  for  the 
sale  for  the  benefit 

I,  be  made  a  defend- 
!ie  pendency  of  the  s 


hefore  a  decree  for  the  eonflrnmtion  thereof  has  been  entered 
by  the  court,  and  tipon  full  and  satisfnotopy  prool  that  at 
the  time  the  titl?  to  said  land  vested  in  the  State  he  had  a 
good  and  valid  title  thereto,  the  court  may,  by  a  proper  de- 
cr<-i',  permit  nm-h  fiirmer  owner,  n^on  the  payment  into 
fimrt  or  to  the  commiHsiiiiier  of  school  lands  of  the  costs, 
taxes,  and  interest  properly  ehargenhle  thereon,  to  be  fixed 
hy  the  ponrt  in  its  decree,  lo  redeem  the  real  estate  men- 
tioned in  his  pelilidii;  Imt  the  taxes  and  interest  properly 
chai-R-eabU'  thereon  must  lie  nscerlained  by  proof,  and  not  by 
mere  conjecture,     (pp.  4-11-H2]. 

-■    Cohuissionbr's  HKPOm—Kvcepiioun  — Error. 

If  a  ooniiRsioner's  report  is  not  excepted  to,  it  i.'i  taken  to 
be  correct  as  ti)  ndiilt  parties,  and  will  not  be  examined  by 
either  (he  lower  or  appellate  court,  and  no  advantage  of  any 
error  therein  can  be  taken  unless  it  be  error  apparent  on  the 
faci-  of  the  repon;  but  such  an  error  can  be  taken  advantage 
of  in  eithercourt  at  the  hearing  without  exceptions.  1pp.  44S-4't6). 

3.     DuvttRE—Error—J^irtieg. 

\'i  a  proceeding  of  Ibis  character  to  sell  three  hundred 
(wcniy-spven  lhoMt.und  acres,  part  of  a  five  hundred  thoiiKand- 
acre  tract  lying  j'artly  in  the  stale  of  Virginia,  it 
allow  the  former  oivner^  upon  the  payment  cf  the 
interest  found  to  lie  due  on  ten  IhousHMd  acres  by 
sioner,  to  redeem  the  entire  three  hundred  and  twenty-sev 
thousand  neres,  providing  that  such  redemption  shall  not  af- 
fect the  rights  thiit  any  person  not.  a  party  to  the  suit  mig-h- 
hav  under  the  priivisions  of  section  3  of  Article  XIII  of  the 
Constitution  of  the  State,     (p.  447). 


4. 


FoRFElTUKE— Hcilrmption — Ta.rr» — I\iym  cnt. 

In  order  to  redeem  the  undivided  portion  of  a  large  tract 
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of  land  from  forfeiture  to  the  state  for  nonentry  and  non- 
payment of  iBXCs,  such  portion  nhcmid  be  carefully  deseribed 
and  accurately  loi'iilcil  hy  llie  piTsou  seeking  reilemption,  that 
the  eoui-t  ui:iy  |)i-o|«Tly  :isci  rliiiii  iind  fix  in  itK  dei-rcc  the 
COKIH.  Htidi',  <'<uiii1y,  mill  .lisli-icl  taxes,  iiiid  [uterext-  tlieroiin. 
chnrpeublc  Hfjiiinsl  tlie  simic,  tlie,  |ire|juytiu'nt  of  which  is 
necessary  to  consummate  such  redemption,     (p.  451). 

Appeal  from  Circuit  Court,  Wyominfr  County. 

Suit  by  the  State  against  Henry  C.  Kin^  and  others  for 
the  sale  of  land  forfeited  for  nonpayment  of  taxes.  From 
a  decree  allowing  dcfendunla  to  redeem  the  land,  the  State 
appeals. 

J?czrrsf(/. 

E.  P.  RucKER,  Atty.  Gkn.,  Campbell,  Holt  &  Camp- 
bell, Brown,  Jackson  &  Knight,  and  Vinson  &  Thomp- 
son for  the  State, 

M,  V.  Stiles,  K.  Ij.  Buttkick,  Flournoy,  Pkice  &  SMrrH, 
and  MoLLOHAN  &  McClintic,  for  appellees. 

.  English,  Judge: 

This  was  a  suit  in  equity,  instituted  in  the  circuit  court 
of  Wyoming^  County  on  the  7th  of  May,  18')4,  by  the  State 
of  West  Virginia,  against  Ifenry  C.  King  and  others,  hav- 
ing for  its  object  the  sale  of  five  hundred  thousand  acres 
of  land  for  the  benefit  of  the  sch^^ol  fund,  which  tract  was 
claimed  by  said  King  and  others,  and  was  situated  partly 
in  Wyoming  and  partly  in  f^ogan  and  Mingo  Counties. 
This  land  was  patented  to  Robert  Morris,  assignee  of  Wil- 
son Cary  Nicholas,  on  June  2S,  1705,  or  so  much  as  lies 
within  this  State.  This  suit,  and  the  proceedings  therein, 
arc  claimed  to  be  in  pursuance  of  the  requirements  and 
provisions  of  chapter  105  of  the  Code,  and  the  act  amending 
it  passed  February  23,  IS'J.i.  An  original  and  throe 
amended  bills  were  filed  in  attempting  to  make  the  proper 
allegations  and  the  proper  parties.  On  June  25.  180ij,  said 
King  filed  a  petition  and  answer,  claiming  to  be  the  owner 
of  the  land,  denying  that  any  jiortion  had  become  forfeited 
for  noncntry  or  nonpavraent  of  taxes,  and  praying-  that,  in 
the  event  it  should  be  held  to  be  forfeited,  he  might  be  per- 
mitted to  redeem  the  same.  Alexander  McClintock,  not  a 
party  to  the  suit,  at  the  same  time  filed  a  petition  objecting, 
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to  King's  prayer  to  redeem,  objecting  to  tbe  jurisdiction 
of  the  court,  and  asserting  a  claim  to  a  tract  which  inter- 
locked with  said  five  hundred  thousand  acre  tract,  but  no 
action  was  taken  with  reference  thereto  which  is  claimed 
as  error  in  this  cause.  An  order  of  publication,  stating 
the  object  of  the  suit,  was  published  as  to  certain  absent 
defendants,  and  on  September  27,  1894,  the  cause  was  re- 
ferred to  a  commissioner,  with  instructions  to  inquire  into 
and  report  upon  the  matters  and  things  set  forth  in  plain- 
tiff's bill,  and  especially  the  amount  of  taxes  and  interest 
due  and  unpaid  on  that  part  of  tbe  land  lying  in  the  State 
of  West  Virginia;  in  whom  the  legal  title  was  at  the  time 
of  the  forfeiture,  if  the  fact  can  be  ascertained;  in  whose 
name,  and  for  what  cause,  the  land  was  forfeited,  and  tbe 
facts  in  relation  thereto;  what  portion,  if  any,  is  claimed 
by  any  person  under  the  provisions  of  section  3  of  Article 
XIIl,  of  the  Constitution  of  the  State;  the  facts  in  relation 
to  every  such  claim,  and  boundaries  thereof;  also  to  report 
whether  or  not  any  of  said  land  has  been  sold  by  the  State 
in  any  proceeding  for  tbe  sale  of  school  lands,  and  whether 
tbe  taxes  have  been  regularly  paid  since  such  sale;  also  to 
ascertain  the  proximate  quantity  within  the  county  of  Wy- 
oming; and  he  was  required  to  give  the  notice  required  by 
section  8  of  chapter  24  of  the  Acts  of  1893,  by  publishing 
the  same  in  the  weekly  newspaper  of  that  county.  Said 
atiction  also  requires  that  such  notice  shall  be  posted  at  the 
front  door  of  the  court  house,  at  least  four  weeks  before 
proceeding  to  discharge  the  duties  under  such  decree,  of 
the  time  and  place  at  which  be  will  so  proceed;  and  such 
uotice  so  published  and  posted  shall  be  equivalent  to  per- 
sonal service  on  all  parties  to  tbe  record  in  such  suit,  and 
on  all  unknown  owners  and  claimants  of  any  tract  or  par- 
cel of  land  mentioned  in  the  bill,  or  any  part  thereof. 

The  commissioner,  in  his  report,  says  that,  after  giving 
the  notice  required  by  said  decree  (which  only  required 
him  to  publish  the  notice  in  a  newspaper) ,  he  proceeded  to 
investigate  the  matter  and  things  required  by  said  decree, 
and  reports,  among  other  things,  that  three  thousand 
acres  of  said  survey  lie  in  Wyoming  County,  West  Virginia, 
besides  the  junior  patents,  which  are  protected  under  sec-* 
tion  3  of  Article  XIII.  of  the  Constitution  of  this  State:  that 
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said  five  hundred  thousand  acre  survey  was  redeemed  in 
the  circuit  court  of  Wyominfr  County,  and  the  taxes  paid 
by  Robert  l*;.  Kandall,  trustee  of  the  estate  of  James  Swann, 
but  the  trustee  failed  to  cause  said  land  to  be  entered  on 
the  assessors'  books  for  1884,  or  for  any  year  from  18S4  to 
the  date  of  the  said  report;  that  in  June,  188f>,  John  R.  Rccd 
was  appointed,  by  the  United  States  circuit  court  for  the 
district  of  West  Virg:inia,  trustee  of  said  Swann  estate  to 
succeed  said  Randall,  trustee,  and  the  legal  title  to  said  land 
was  in  said  Reed,  trustee,  at  the  date  of  its  forfeiture;  that 
the  same  is  forfeited  for  the  owner  failing  to  cause  it  to  be 
entered  on  the  aMsossors'  land  books  of  Wyoming  County 
for  taxation;  that  said  land  has  not  been  assessed  for  the 
years  from  18H4  to  18'H,  inelusive;  aad  that  the  same  is 
liable  to  sale  for  the  benefit  of  the  school  fund. 

The  defendant  II.  C.  Kin^' filed  his  answer  to  said  bill 
which  was  also  treated  as  a  petition,  in  which  he  claimed 
that  he  had  a  complete  and  perfect  title  to  said  five  hun- 
dred thousand  acre  tract  s'lperior  to  all  other  claimants 
and  alleged  that,  if  it  should  be  adjudged  forfeited  to  the 
State  of  West  Virginia  by  reason  of  the  non-assessment 
thereof  on  the  assessors'  land  books  of  the  several  counties 
wherein  the  same  may  lie,  then  a  proper  order  should  be 
made  in  the  cause  allowing  him  to  redeem  said  land  from 
said  forfeiture  by  the  payment  into  court  or  to  the  commis- 
sioner of  school  lands  of  Wyoming  County  all  the  interest, 
taxes,  and  damages  due  thereon.  On  the  30th  ol  Septem- 
ber, 1897,  a  decree  was  entered  in  said  cause,  holding  that 
said  King  had  the  right,  supurior  to  all  other  claimants,  to 
redeem  the  land  by  paying  the  taxes  chargeable  thereon, 
with  interest  and  costs  of  said  suit;  the  cause  having  been 
heard  in  open  court  upon  the  report  of  Commissioner  D. 
A.  Robertson,  to  whom  the  same  was  theretofore  referred, 
and  upon  all  the  pleadings,  evidence,  depositions,  and  pa- 
pers therein.  And  said  decree  recited  that,  said  King  hav- 
ing paid  to  J.  R.  Robertson,  commissioner  of  school  lands 
of  Wyoming  County,  as  admitted  by  said  Robertson  in 
open  court,  the  sum  oE  two  thousand  one  hundred  and 
ninety-eight  dollars  and  sixty-five  cents  and  interest  due 
on  the  portion  of  Morris  five  hundred  thousand  acre 
grant  in  West  Virginia,  and  eight  hundred  and  seventy-one 
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dollars  and  forty-three  cents,  costs  of  this  suit,  and  also 
twenty  dollars  attorney's  fee,  which  total  sum  of  three 
thousand  and  ninety  dollars  and  eight  cents  was  fixed  by 
the  court  as  the  amount  of  costs,  taxes,  and  interest  charge- 
able upon  said  land  up  to  and  including  the  year  ISW,  said 
King- bad  the  right  superior  to al!  others  to  redeem  said  land 
and  decreed  and  declared  that  portion  of  said  five  hundred 
thousand  acre  tract  which  lies  in  the  State  of  West  Virginia, 
described  in  said  decree,  fully  redeemed,  and  all  forfeitures 
of  said  land  taxes  and  interest  heretofore  charged  or 
cbarxeable  thereon  released  and  discharged,  but  provided 
that  said  redemption  should  not  affect  the  rights  of  any 
oau  not  a  party  to  the  suit  under  the  provisions  of  section 
3,  Article  XIII.  of  the  Constitution  of  West  Virginia,  and 
from  this  decree  the  State  obtained  this  appeal. 

Now,  in  examining  the  questions  raised  in  this  case  we 
are  met  at  the  threshold  by  the  question  suggested  by 
counsel  for  the  appellees  as  to  the  right  of  the  State  to  an 
appeal.  It  is  contended  that  the  decree  appealed  from  was, 
in  essence  and  effect,  a  consent  decree  on  the  part  of  the 
State,  and  its  provisions  were  afterwards  accepted;  that 
■  the  State  brought  the  suit,  and  obtained  the  relief  it  sought; 
that  an  acceptance  of  the  provisions  of  the  decree  without 
objection  was  a  waiver  of  any  right  of  appeal.  This  was  a 
proceeding  under  chapter  24  of  the  Acts  of  1893,  as  amend- 
atory of  chapter  105  of  the  Code,  for  the  sale  of  the  land 
mentioned  as  forfeited  for  nonentry  on  the  assessors' 
books  of  several  counties  named  in  the  bill;  and,  so  far  as 
the  proceeding  applies  or  has  reference  to  the  require- 
ments of  the  statute  which  must  be  complied  with  before  a 
sale  of  such  land  can  be  made,  it  is  incumbent  on  the  State 
to  proceed  regularly  in  accordance  with  the  statute,  but 
when  the  former  owner,  under  section  17  of  chapter  24  of 
the  Acts  of  IS^S,  files  his  petition  foi  the  purpose  of  re- 
deeming the  land,  the  duty  devolves  upon  him  to  show  him- 
self not  only  entitled  to  redeem  by  reason  of  his  owner- 
ship at  the  time  of  the  forfeiture,  but  he  must  pay  into 
court  or  to  the  commissioner  of  school  lands  the  costs, 
taxes,  and  interest  properly  chargeable  thereon,  to  be 
fixed  by  the  court  in  its  decree.  From  the  language  of 
this  statute  it  is  apparent   that,  in  order  that  the  owner 
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may  properly  redeem  the  land  souj^ht  to  be  sold,  he  must 
pay  costs,  taxes,  and  interest  as  fixed  by  the  court  in  its 
decree.  Wc  cannot  shv  that  the  court  has  the  rifrht  arbi- 
trarily to  fix  the  amount  without  proper  investigation. 
Neither  will  it  do  to  approximate  the  amount  of  taxes  and 
interest  properly  chargeable  by  guesswork;  nor  will  the 
payment  of  a  lumpsum  into  the  hands  of  the  commissioner 
of  school  lands  or  into  court  constitute  a  redemption  of 
the  land,  unless  it  be  the  interest  properly  chargeable 
thereon;  and  it  was  error  in  the  court  to  declare  the  land 
redeemed  without  properly  fixing  and  ascertaining  the 
amount  of  money  to  be  paid.  If  this  was  error,  it  was  one 
of  which  the  State  could  complain,  and  could  not  be  con- 
sidered a  consent  decree,  because  it  was  the  action  of  the 
court,  and  nothing  on  the  face  of  the  decree  shows  thai 
■  the  State  assented  thereto.  It  is  true  that  it  docs  not  ap- 
pear that  the  state's  counsel  made  any  objection  to  the  ac- 
tion of  the  court  in  allowing  said  King  to  redeem;  yet,  if 
the  record  discloses  error  to  the  prejudice  of  the  State,  it 
has  the  rifjht  to  appeal.  Section  22  of  chapter  24  of  the 
Acts  of  1^83  allows  appeals  from]  the  decrees,  orders,  and 
judgments  of  the  circuit  court  rendered  under  the  pro- 
visions of  said  chapter  to  be  taken  as  provided  in  chapter 
135  of  the  Code.  Now,  it  is  shown  by  an  exhibit  filed  with 
the  deposition  of  W.  D.  Sell  that  of  this  land  designated  as 
five  hundred  thousand  acres  about  twenty-four  thousand 
were  located  in  McDowell  county,  seventeen  thousand  in 
Wvonjing  County,  eighty-six  thousand  in  Mingo  County, 
and  two  hundred  thousand  in  Logan  County.  On  Septem- 
ber 27,  18'J4,  as  stated  before,  the  cause  was  referred  to 
commissioner  J.  K.  Kobertson,  who  was  particularly  in- 
structed to  ascertain  the  amount  of  the  taxes  and  interest 
due  and  unpaid  upon  that  part  of  the  land  in  the  bill  men- 
tioned which  lies  in  the  State  of  West  Virginia,  in  whom 
the  legal  title  was  at  the  time  of  forfeiture,  etc.  Section 
8  of  chapter  24  provides  that,  when  a  decree  of  referenceis 
made  in  any  such  suit,  the  commissioner,  before  proceed- 
ing to  the  discharge  of  his  duties,  shall  give  notice  to  all  the 
parties  to  such  suit,  and  to  all  unknown  owners  and  claim- 
ants of  the  lands,  or  any  part  of  them,  mentioned  in  tbc 
bill,    by  publication  in  some  newspaper    printed   in  tbe 
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county  in  which  the  suit  is  brought,  and  prescribes  the 
form  of  the  notice,  which  is  required  to  be  published  once 
in  each  week  for  four  successive  weeks,  and  also  posted  at 
the  front  door  of  the  court  house  of  said  county  at  least 
four  weeks  before  preceding- to  discharge  his*  duties  under 
the  decree,  of  the  time  and  place  at  which  he  will  so  pro- 
ceed, and  that  such  notice,  when  ao  published  and  posted, 
shall  be  equivalent  to  the  personal  service  thereof  on  all 
the  parties  to  the  record  in  such  suit,  and  on  all  unknown 
owners  and  claimants  of  any  tract  or  parcel  of  land  men- 
tioned in  the  bill,  or  any  part  thereof.  The  importance  of 
properly  publishing  and  posting  this  notice  is  at  once  ap- 
parent, because,  when  properly  executed,  it  is  made  equiv- 
alent to  personal  service,  not  only  on  all  the  parties  to  the 
record,  but  on  all  unknown  owners  and  claimants  of  any 
tract  mentioned  in  the  bill;  and  yet  this  commissioner  pro- 
ceeded to  execute  the  requirements  of  the  decree  of  refer- 
ence in  this  case,  so  far  as  appears  from  the  record,  with- 
out having  posted  his  notice  at  the  front  door  of  the  court 
house,  as  rei|uired  by  statute,  which  duty  and  prerequisite 
must  be  regarded  of  equal,  if  not  greater,  importance  than 
the  publication  in  a  newspaper  in  a  case  of  this  character, 
where  many  parties  in  the  county  seem  to  have  been  inter- 
ested. 

On  June  25,  1896,  another  decree  of  reference  was  made 
to  said  J,  R.  Robertson,  commissioner,  and,  he  having  re- 
signed March  27,  18'J7,  the  cause  was  referred  to  U.  A. 
Kobertson,  with  direction  to  carry  out  the  requirements 
of  the  decree  referring  the  cause  to  said  J.  R.  Robertson, 
and  he,  after  publishing  notice  for  four  consecutive  weeks 
in  the  Wyoming  Herald,  but  without  such  notice  at  the 
front  door  of  the  court  house  of  said  county  as  required  by 
statute,  proceeded  to  take,  state,  and  report  an  account  in 
pursuance  of  the  requirements  of  said  decree  of  reference, 
and,  among  other  things,  reported  that  about  ten  thousand 
acres  of  said  land  was  unclaimed  by  junior  claimants,  and 
situated  in  West  Virginia, — in  McDowell  eight  hundred 
acres,  in  Mingo  one  thousand,  seven  hundred  acres,  in  Lo- 
gan five  thousand,  seven  hundred,  and  in  Wyoming  one 
thousand,  eight  hundred;  that  there  arc  a  great  number 
of  small  patents  and  portions  of  said  five  hundred  thousand- 
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acre  survey  that  are  claimed  under  section  3  of  Article 
Xill  of  the  Constitution  of  this  State,  but  that  it  would  re- 
quire a  number  of  years,  and  from  ten  thou:san(l  dollars  to 
twenty  thousand  dollars  to  pay  the  expenses  of  getting 
the  boundary  lines  of  each  one  of  said  junior  claimants' 
land,  and  showing  the  title  of  same;  and  that  there  was  no 
money  at  his  disposal,  and  it  was  impractible,  if  not  im- 
possible, for  him  to  execute  that  portion  of  said  decree  of 
reference.  He  then  proceeds  to  trace  the  title  of  said  land 
from  the  commonwealth  to  Henry  C.  King^;  then  ascer- 
tains the  taxes  and  interest  on  the  whole  of  the  land  not 
claimed  by  junior  claimants  from  1S84  to  1897,  inclusive, 
to  be  two  thousand,  one  hundred  and  ninety-eight  dollars 
and  sixty-five  cents.  On  the  30th  of  September,  IB*)?,  the 
cause  was  heard  upon  this  report  of  D.  A.  Robertson, 
which  was  made  the  basis  of  tlie  decree  holding  that  the 
said  H.  C.  King  had  the  right  superior  to  all  others  to  re- 
deem said  land,  and  reciting  the  fact  that  said  King  had 
that  day  paid  to  the  commissioner  of  school  lands  the  sum 
of  three  thousand  and  ninety  dollars  and  eight  cents,  de- 
clared said  land  redeemed,  and  fixed  the  boundaries  of  the 
portion  of  the  tract  in  West  Virginia  in  accordance  with 
the  survey  made  by  W.  D.  Sell  in  1895.  The  report  of  J. 
R.  Robertson,  before  mentioned,  was  not  acted  upon  in  en- 
tering the  decree  complained  of,  but  the  record  discloses 
the  fact  that  the  notice  given  by  him  before  proceeding  to 
take  the  required  account  was  given  in  the  same  manner, 
and  no  notice  was  posted  at  the  front  door  of  the  court 
house,  and  what  has  been  said  with  reference  to  the  notice 
given  by  J.  R.  Robertson  before  taking  the  first  account 
applies  to  the  action  of  D.  A.  Robertson  with  equal  force. 
The  language  of  section  8  is  positive:  "Such  notice  when 
so  published  and  posted  shall  be  equivalent  to  personal 
service,  not  only  on  all  the  parties  to  the  record  in  such 
suit  and  all  unknown  owners  and  claimants  of  any  tract  or 
parcel  of  land  mentioned  in  the  bill  or  any  part  thereof." 
This  is  a  statutory  proceeding,  and  the  statute  must  be 
strictly  pursued  in  its  requirements  before  laud  forfeited 
to  the  State  can  either  be  sold  or  redeemed.  A  commis- 
sioner's report  appears  to  be  necessary  under  chapter  24 
of  the  Acts  of  1893.     Section  8  provides  for  the  reference 
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and  form  of  tlic  notice,  which,  when  properly  g;iven,  shall 
be  equivalent  to  pi;rsonal  service,  not  onh'  on  the  parties 
to  the  record,  but  on  all  unknown  owners  and  claimants. 
Section  9  provides  for  the  commissioner's  report,  and 
section  10  for  the  hearing  on  the  report.  The  first  com- 
raissioner  to  whom  this  cause  was  referred  took  several 
depositions,  and  made  an  ineffectual  attempt  to  comply 
with  the  requirments  of  the  decree,  ascertaining  that 
about  three  thousand  acres  of  the  five  hundred  thousand 
acre  survey  was  in  Wyoming  county,  and  ascertained  the 
taxes  and  interest  on  said  three  thousand  acres  from  1884 
to  1894,  inclusive,  at  one  thousand  and  fifteen  dollars  and 
two  cents,  and  undertook  to  give  the  boundaries  of  certain 
lands  which  were  included  in  said  survey,  the  titles  to 
which  were  protected  under  the  Constitution  of  the  State; 
-  and  concluded  by  stating  that  he  was  unable  to  complete 
his  report  as  to  that  portion  of  said  live  hundred  thousand 
acres  lying  in  Logan  and  McDowell  Counties. 

Now.  while  it  is  true  that  this  report  was  ignored  and 
not  acted  upon  in  the  decree,  it  serves  to  show  the  uncer- 
tainties to  the  amount  of  land  in  Wyoming  County  declared 
redeemed  by  this  decree.  This  commissioner  having  re- 
signed, hrs  successor,  D.  A.  Robertson,  reported  that 
about  ten  thousand  acres  of  said  land  is  unclaimed  by 
junior  claimants,  one  thousand,  eight  hundred  acres  of 
which  is  located  in  Wyoming  County,  and  the  residue  in 
McDowell,  Mingo,  and  Logan;  that  a  great  number  ot 
small  patents  and  portions  of  said  five  hundred  thousand 
acres  is  claimed  under  section  3,  Article  XIIL  of  the  Con- 
stitution, but  that  it  would  require  years,  and  from  ten 
thousand  dollars  to  twentv  thousand  dollars,  to  pay  for 
obtaining  the  boundary  line  of  each  of  said  junior  claim- 
ants' land.  He  further  reports  that  under  the  circum- 
stances he  has  been  obliged  to  determine  the  quantity  of 
land  not  claimed  under  title  adverse  to  said  Robert  Mor- 
ris' title  from  such  data  and  information  as  he  could  obtain 
to  reach  a  practical  basis  for  computing  the  taxes  on  said 
unclaimed  lands,  and  has  considered  the  situation  and  con- 
dition of  said  land,  finding  it  to  be  situated  largely  along 
the  mountains  and  ridges,  etc.  On  consideration  of  these 
facts  the  commissioner  found   the   total    amount  of  taxes 
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and  interest  chargeable  to  saidland  from  1884  to  1897  to 
be  two  thousand,  one  hundred  and  ninetv-ei^ht  dollars  and 
sixty-five  cents,  and  upon  the  iiayment  of  this  amount  due 
upon  ten  thousand  acres,  with  costs,  fees,  etc.,  said  Kiog 
was  allowed  to  redeem  said  land  so  far  as  the  same  lies  in 
the  State  of  West  Virginia,  and  so  far  as  title  thereto  is  in 
this  State,  and  proceeds  to  fix  the  exterior  boundaries 
thereto  according  to  a  resurvey  made  in  1895  by  W.  D.  Sell. 
Now,  let  us  see  upon  what  "data  and  information"  Com- 
missioner D.  A.  Robertson  bases  his  conclusion  as  to  the 
number  of  acres  and  location  of  the  land  on  which  the  ap- 
pellant was  entitled  to  receive  taxes  and  interest  in  redemp- 
tion of  same.  It  is  true  that  the  commissioner  took  depo- 
sitions, but  was  the  testimony  elicited  such  as  a  commis- 
sioner should  base  his  report  upon  in  a  case  of  this  charac- 
ter under  the  requirements  of  the  decree?  The  witness. 
Sell,  was  first  examined  by  him,  and  when  asked  to  approx- 
imate, as  near  as  he  could,  the  number  of  acres  of  the  land 
within  the  exterior  lines  of  said  five  hundred  thousand  acre 
tract  not  claimed  by  the  junior  claimants,  and  how  much  of 
same  is  situated  in  the  counties  of  McDowell,  Mingo,  Lo- 
gan, and  Wyoming,  replied:  "From  my  knowledge  ot  the 
survey  and  of  the  country  and  claimants  therein,  I  estimate 
that  there  are  in  round  numbers,  ten  thousand  acres  in  the 
four  counties  above  named.  That  in  McDowell  is  eight 
per  cent.,  in  Mingo  seventeen  per  cent.,  in  Logan  fifty-five 
per  cent.,  and  Wyoming  eighteen  per  cent."  But  this 
same  witness,  when  asked  how  long  it  would  take,  and  what 
it  would  cost,  to  ascertain  the  number  of  tracts  and  the 
lM>undarics  thereof  within  said  survey  claimed  under  sec- 
tion 3  of  Article  XIIL  of  the  Constitution,  replied  that  the 
question  was  hard  to  answer,  and  that  it  coultl  not  be  done 
in  less  than  seven  years,  at  a  cost  of  twenty  tbousand  dol- 
lars. Levi  Blankensbip  was  also  examined,  and  estimates 
that  there  were  three  thousand  acres,  or  more,  in  the 
bounds  of  Wyoming  County,  after  deducting  all  junior  pat- 
ents; and  again  wc  find  the  witness  Sarvor  saj's  he  has 
made  a  careful  estimate  of  the  amount  of  said  land,  and 
finds  that  there  is  between  eleven  thousand  and  twelve 
tbousand  acres  in  Wyoming  County,  and  that  from  two 
thousand  to  three  tbousand  acre»  thereof  are  covered  by 
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junior  patents.  Now,  how  could  the  commissioner  recon- 
cile this  testimony  and  reach  the  conclusion  he  did?  Sell 
fixes  the  number  of  acres  in  the  four  counties  at  ten  thous- 
and, Blankenship  fixes  the  number  in  Wyoming  at  three 
thousand  after  deducting  junior  patents,  and  Sarver  esti- 
mates such  land  in  "Wyoming  at  eleven  thousand  to  twelve 
thousand  acres,  less  two  thousand  or  three  thousand  cov- 
ered by  junior  patents.  The  discordance  of  this  testimony 
is  apparent  when  attention  is  called  to  the  fact  that  the  last- 
named  witness  estimates  that  in  the  county  of  Wyoming 
alone  there  are  as  many  acres  of  this  tract  subject  to  re- 
demption as  Sell  estimates  in  the  four  counties,  while  wit- 
ness Blankenr^hip  locates  one-third  of  the  land  so  subject 
in  the  county  of  Wyoming. 

Was  the  commissioner,  in  view  of  this  conflicting  testi- 
mony, warranted  in  fixing  the  amount  of  land  on  which 
taxes  were  to  be  paid  at  ten  thousand  acres,  to  entitle  the 
petitioner.  King,  to  redeem?  And,  if  he  was  so  warranted, 
can  we  hold  that  by  paying  taxes  on  ten  thousand  acres 
(which  taxes  were  ascertained  by  said  commissioner  upon 
some  theory  known  only  to  himself,  and  which  his  report 
fails  utterly  to  elucidate  or  explain)  the  court  was  author- 
ized to  decree  and  declare  that  portion  of  said  five  hundred 
thousand  acres  which  now  lies  in  the  State  of  West  Vir- 
ginia, and  is  shown  to  contain  three  hundred  and  twenty- 
seven  thousand,  so  far  as  the  title  thereto  is  vested  in  this 
State,  fully  redeemed,  and  all  forfeitures  of  said  land  and 
taxes  and  interest  heretofore  charged  or  chargeable 
thereon  released  and  diKchargcd,  providing  that  said  re- 
demption should  not  affect  the  rights  that  any  person  not 
a  party  to  the  suit  might  have,  if  any,  under  the  provisions 
of  section  3,  Article  XIII.,  of  the  Constitution  of  West  Vir- 
ginia? I  cannot  think  the  statute  ever  intended  that  for- 
feited land  should  be  redeemed  in  this  manner  upon  mere 
conjecture.  This  decree,  as  I  understand  it,  allows  said 
King  to  redeem  all  of  said  five  hundred  thousand  acre  tract 
included  in  the  bounds  of  West  Virginia  by  paying  the 
taxes  estimated  to  be  dueon  ten  thousand  acres,  the  title  to 
which  was  vested  in  the  State,  excepting  such  portions  as 
parties  were  entitled  to  hold  under  section  3  of  Article 
Xlfl.  of  the  Constitution;  but  the  number  of  acres  held  by 
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such  parties  and  entitled  to  iininimity  under  the  constitu- 
tion was  undetermined  by  this  decree.  Neither  were  lie 
names  of  the  parties  or  number  of  acres  so  held  by  them, 
respectively,  in  any  manner  ascertained  hy  the  decree,  and 
we  are  unable  to  say  what  portion  of  these  lands  are 
claimed  under  said  section  of  the  constitution,  but  they  are 
asserting  claims  they  would  be  unable  to  sustain  should 
suit  be  brought  against  them  by  said  King.  Some  of  those 
parties  might  be  able  to.  sustain  their  claims,  and  others 
not,  and  yet  King,  by  paying  the  supposed  or  approximated 
taxes  on  ten  thousand  acres,  was  allowed  to  fully  redeem  all 
of  the  Morris  survey  Iving  within  the  bounds  of  this  State, 
so  far  as  the  title  thereto  is  in  the  State;  so  that  under  this 
decree  there  is  no  certainty  that  the  State  has  received 
what  she  was  entitled  to  by  way  of  redemption  of  these 
lands.  To  show  that  it  was  never  contemplated  by  the 
legislature  that  questions  of  title,  possession,  or  bound- 
ary arising  under  chapter  24  of  the  Acts  of  18')3  should  be 
determined  by  conjecture,  section  18  of  that  chapterpro- 
vides:  "In  every  such  suit  brought  under  the  provisions 
of  this  chapter,  the  court  shall  have  full  jurisdiction,  power 
and  authority  to  hear,  try  and  determine  all  questions  of 
title,  possession  and  boundary  which  may  arise  therein; 
and  regardless  of.  the  evidence,  if  any,  already  taken 
therein,  may  in  its  discretion  direct  an  issue  to  be  made 
up  and  tried  at  its  bar  as  to  any  question,  matter  or  thing 
arising  therein,  which  in  the  opinion  of  the  court  is  proper 
to  be  tried  by  a  jury,"  Why,  the  necessity  of  this  provis- 
ion, if  the  question  arising  could  be  determined  by  the  eon- 
fiicting  opinions  of  two  or  three  witnesses,  and  when  the 
opinion  of  the  witness  on  whose  testimony  the  report  is 
based,  and  the  amount  of  taxes  required  for  redemption  in 
the  decree,  was  only  asked  to  approximate  as  near  as  he 
could  the  number  of  acres  there  were  within  the  bounds  of 
said  five  hundred  thousand  acre  survey,  and  estimated  the 
same  in  round  numbers  at  ten  thousand  acres  in  the  four 
counties  of  McDowell,  Logan,  Mingo,  and  Wyoming,  locat- 
ing it  along  the  tops  of  ridges  in  the  heads  of  hollows  and 
creeks.  From  this  description,  where  would  the  assessor 
find  it  for  future  assessment  and  taxation?  Surely,  It  was 
never  intended  by  the  legislature  that  a  party  tiling  his  pe- 
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tition  to  redeem  a  portion  of  a  tract,  describiiig  such  por- 
tion as  the  title  thereto  is  vested  in  the  State,  should  be  al- 
lowed to  redeem  a  tract  of  three  hundred  and  twenty 
thousand  acres  by  paying  the  taxes  on  ten  thout^and  acres 
thereof  without  locating  said  ten  thousand  acres  otherwise 
than  finding  it  to  be  situated  largely  along  the  mountains 
and  ridges.  As  stated,  it  is  claimed  that  the  location  of 
the  land  is  not  more  definitely  fixed  and  its  boundaries  as- 
certained by  reason  of  the  time  that  would  be  required  and 
the  expense  that  would  attend  a  proper  ascertainment  of 
the  necessary  facta  on  which  to  properly  determine  the 
amount  ot  taxes  due  the  State,  the  payment  of  which  is  a 
condition  precedent  to  the  redemption.  This,  we  say,  is 
no  excuse.  To  constitute  a  proper  redemption,  the  taxes 
due  the  State  must  be  properly  ascertained  and  paid. 

It  is  claimed  the  State  is  estopped  oy  reason  of  the  fact 
that  its  attorney  received  the  amount  fixed  by  the  court. 
This,  however,  cannot  be  so,  if  the  amount  required  for 
the  redemption  of  the  land  was  fixed  by  the  court  im- 
properly. It  is  true,  the  commissioner's  report  was  not 
excepted  to  by  counsel  for  the  State,  but  that  does  not  pre- 
clude the  State  from  sustaining  her  objeclion  to  the  report 
for  errors  apparent  on  the  face  of  it.  See  Boggs\.  John- 
son, 9  W.  Va.  434;  Hyman  v.  Smith,  10  W.  Va.  298;  Kcster 
V.  Lyon,  40  W.  Va.  161,  (20  S.  E.  933).  My  conclusion  is. 
that  the  court  erred  in  fixing  the  amount  to  be  paid  by  H. 
C.  King  in  redemption  of  said  land  which  still  remained 
vested  in  the  State;  and  erred  also  in  allowing  said  King, 
upon  the  payment  of  the  amount  of  taxes  fixed  and  ascer- 
tained by  the  commissioner  as  due  upon  the  ten  thousand 
acres,  to  redeem  the  entire  three  hundred  and  twenty- 
seven  thousand  acre  tract.  This  error  is  ut  once  apparent 
when  we  consider  the  fact  that  the  decree  allowing  the  re- 
demption of  the  entire  three  hundred  and  twenty-seven 
thousand  acres  except  as  therein  excepted  would  not  only 
allow  King  to  use  this  decree  of  redemption,  and  proceed 
against  any  of  said  juniorclaimants.  who  seemingly  were 
protected  under  section  3  of  Article  XIII.  of  the  Consti- 
tntion,  but  for  some  reason  were  not,  but  would  enable  him 
to  oust  them  from  their  possessions,  and  even  to  do  so  with- 
out ever  having  paid  one  cent  in  redemption  thereof.    This 
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at  once  shows  the  necessity  of  fixJag  the  boundaries  of  the 
land  redeemed,  as  well  as  the  limits  of  the  land  protected 
under  the  constitution. 

It  is  claimed  that  the  State  was  estopped  from  appeatiog, 
because  the  school  commissioner  received  the  amount  as- 
certained to  be  due  by  way  of  redemption;  but  this  conten- 
tion cannot  be  sustained  when  we  consider  that  the  State 
was  proceeding  to  sell  its  own  property  for  the  purpose  of 
collecting  its  taxes,  and  the  statute  provides  tbat  the  for- 
mer owner  may  redeem  by  paying  the  taxes.  So.  if  be 
pays  a  less  sum  than  the  taxes  to  the  commissioner  of  school 
lands,  who  has  such  powers  only  as  are  conferred  on  him 
by  statute,  the  State  is  not  estopped  from  showing  tbat  the 
amount  paid  was  erroneous.  Again,  as  is  well  suggested 
by  counsel  for  appellant,  the  court  should  place  the  ten 
thousand  acres  claimed  to  be  redeemed  somewhere,  in  some 
locality,  and  the  party  redeeming  should  not  be  allowed  to 
slide  it  around  this  three  hundred  and  twenty-seven  thous- 
and acre  tract  to  suit  his  convenience.  For  these  reasons, 
the  decree  complained  of  is  reversed,  except  s*ofarasit 
recognizes  the  right  of  H.  C.  King  to  redeem  said  land  by 
proper  proceedings  in  accordance  with  the  statute,  and 
the  cause  is  remanded. 

ON  Rl^HKAtilNG. 

(February,  1900.) 

After  carefuUv  considering  the  arguments  of  counsel,  I 
see  no  cause  to  change  the  opinion  already  handed  down, 
and  have  only  thought  proper  to  modify  the  fourth  point  o! 
the  syllabus,  in  order  to  make  it  more  definite  and  explicit 

Dent,  JuDGii:   (.couch rn ii^) . 

In  the  case  of  To/ten  v.  \igkbetl.  41  W.  Va.  800,  (24  S.  E 
627),  this  Court  held  that  "the  State  is  not  bound  by  the 
unauthorized  or  illegal  acts  of  its  officers,  nor  can  its  title 
to  a  tract  of  land  be  transferred,  devested,  or  affected  in 
any  manner  or  to  any  extent  by  such  unauthorized  or  il- 
legal acts,  and  all  persons  who  deal  with  such  officers  do 
so  at  their  peril  in  all  matters  wherein  such  officers  exceed 
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their  legfitimate  powers."  This  law  rules  and  controls 
tbis  case.  If  the  officers  who  acted  for  the  State  in  the 
court  below  confined  themselves  to  their  legitimate  powers 
and  strictly  pursued  the  law  in  relation  thereto,  the  State 
is  thereby  estopped,  and  this  appeal  is  not  maintainable. 
If,  on  the  other  hand,  such  officers  disregarded  the  provis- 
ions of  the  law,  and  thereby  exceeded  their  legitimate  pow- 
ers, this  appeal  is  maintainable.  The  land  in  controversy 
is  the  property  of  the  State  by  forfeiture.  As  i  matter  of 
grace,  it  extends  to  the  former  owner  the  right  to  redeem 
the  same  on  payment  of  costs,  taxes,  and  interest.  If  he 
desires  to  redeem  the  land  as  forfeited,  he  can  do  so  by 
payment  of  costs,  taxes,  and  interest  ascertained  as 
against  the  whole  thereof;  but,  if  he  desires  to  redeem  a 
less  quantity  than  the  whole,  it  is  bis  duty  to  carefully  de- 
scribe and  accurately  locate  the  portion  he  seeks  to  redeem, 
so  that  the  court  may  properly  ascertain  and  iix  in  its  de- 
cree the  costs.  State,  county,  and  district  taxes,  and  inter- 
eat  thereon,  chargeable  against  the  same,  the  prepayment 
of  which  is  necessary  to  consummate  such  redemption. 
The  State  officers  are  not  authorized  to  permit  redemption 
in  any  other  way,  and  their  doing  so  is  in  excess  and  abuse 
of  their  powers,  and  the  decree  of  the  circuit  court  author- 
izing such  redetnption  is  not  only  erroneous,  but  is  a  nul- 
lity. For  instance,  in  this  case  a  tract  of  land  containing 
three  hundred  and  twenty-seven  thousand  acres,  subject 
to  certain  unknown  exceptions,  is  permitted  to  be  re- 
deemed on  the  mere  theory  or  estimate  that  after  such  ex- 
ceptions are  deducted  only  ten  thousand  acres  will  remain 
scattered  somewhere  within  the  boundary  of  four  separate 
counties,  and  on  this  basis  a  pretended  estimate  of  the  un- 
paid taxes  is  made.  Such  a  redemption  as  tbis  was  not 
■contemplated  by  the  statute,  nor  would  it  ever  have  been 
authorized  by  the  legislature.  It  is  not  as  well  defined  as 
the  long-time  abandoned  inclusive  grant,  which  did,  at 
least,  set  forth  the  number  of  acres  of  the  prior  and  in- 
cluded grants  reserved.  This  alleged  redemption  fur- 
nishes nothing  on  which  to  base  anything  like  an  accurate 
statement  of  the  unpaid  taxes,  but  the  whole  is  guesswork, 
pure  and  simple.  The  lands  are  here.  They  belong  to  the 
State.  The  former  owner  may  redeem  them  if  he  will  coma  ■ 
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ply  with  his  obligations  to  the  State.  But  be  must  point 
them  out,  and  abow  the  district  and  county  in  which  they 
are  situated.  Then  the  taxes  can  be  fairly  ascertained 
and  the  title,  so  far  as  it  remains  in  the  State,  may  be  trans- 
ferred to  him.  He  is  not  bound  to  redeem  anv  portion 
thereof  unless  he  wants  to,  but  he  must  make  known  the 
portion  that  he  does  want  to  redeem,  so  that  the  State  may 
know  and  sell  or  properly  assess  that  which  is  not  re- 
deemed. Il  is  not  sufficient  to  say  he  redeems  the  whole 
except  such  portions  as  are  held  by  others  by  a  better 
title;  for  the  State  knows  nothing:  about  the  title  of  others. 
It  is  simply  trying  to  collect  its  taxes  off  of  the  lands  for- 
feited. If  the  former  owner  still  wants  to  claim  thcni  un- 
der his  forfeited  title,  he  may  do  so  by  the  payment  of  the 
taxes  justly  due  thereon,  subject  to  the  rig^hts  that  any 
person  not  a  party  to  the  redemption  suit  may  have  under 
the  provisions  of  section  3,  Article  XIIL.  of  the  Constitu- 
tion. Such  persons  are  unknown,  and,  in  so  far  as  they 
are  concerned,  the  State  has  the  right  to  claim  taxes  for  the 
whole  boundary.  If  there  are  any  of  such  holdings  that 
the  tormer  owner  does  nut  want  to  include  in  and  cover  by 
his  redemption  he  has  the  right  to  exclude  them  there- 
from, and  be  relieved  from  payment  of  taxes  thereon;  but, 
if  there  are  any  of  such  holdings  that  are  inchoate  or  doubt-  ■ 
ful,  that  the  former  owner  wants  to  cover  by  his  redemp- 
tion, he  has  the  right  to  do  so  by  prepayment  of  the  taxes 
thereon.  None  of  these  things  can  be  accomplished  other- 
wise than  by  the  former  owner  locating  the  boundary  he 
wishes  to  redeem,  thus  excluding  therefrom  such  portion  i 
as  he  abandons.  This  knowledge  is  in  the  posscstiionot 
the  former  owner.  If  he  does  not  have  it,  no  one  doe?.  U  ' 
he  wants  to  eject  a  subsequent  claimant  to  any  portion  of  j 
this  laud,  he  should  pay  the  taxes  on  such  portion.  It  is 
certainly  asking  too  much  of  the  State  to  demand  by  the 
payment  of  the  taxes  on  ten  thousand  acres  an  India-rub- 
ber title  to  stretch  over  three  hundred  and  twenty-seven 
thousand  acres  at  his  pleasure.  And,  if  such  a  decree 
were  permitted  to  stand  in  a  suit  in  ejectment  thereunder, 
the  trial  court  not  only  should  require  the  former  ottTier 
to  show  that  the  defendant's  land  was  included  in  the  three 
hundred  and  twenty-seven  thousand  acres,  but  that  it  was 


.yClOO^IC 


W.Va.]  State  v.  King.  453 

also  included  io  Ihe  ten  thousand  on  which  the  taxes  were 
paid,  and  that  he  did  not  have  such  ten  thousand  acres  ex- 
clusive of  defendant's  land.  This  would  be  the  only  juat 
method  of  reducing  such  former  owner  to  the  true  extent 
of  his  redemption.  Stockton  v.  Morris,  39  W.  Va.  432,  (19 
S.  E.  531).  For,  if  he  already  had  the  ten  thousand  acres 
on  which  he  paid  the  redemption  taxes,  exclusive  of  the 
defendant's  land,  such  land  could  not  be  reg'arded  as  re- 
deemed, but  the  title,  if  not  in  the  defendant,  would  stilt  be 
in  the  State,  unredeemed,  and  the  ejectment  suit  would 
thereby  be  defeated.  The  decree,  however,  permits  the 
redemption  of  the  whole  three  hundred  and  twentv-seven 
thousand  acres  of  land.  It  therefore  does  not  follow,  nor 
is  it  based  on,  the  commissioner's  report,  except  as  to  the 
amount  of  the  taxes.  The  report  ascertains  "that  about 
ten  thousand  acres  of  said  land  is  unclaimed  by  junior 
ckimaats.  and  situated  in  West  Virginia, — in  McDowell 
County  eiffht  hundred  acres.  Mingo  County  one  thousand 
seven  hundred  acres,  in  Logan  County  five  thousand  seven 
hnadred,  and  in  Wyoming  County  one  thousand  eig-ht  hun- 
dred acres;  and  the  taxes  and  interest  thereon  will  be 
found  in  a  table  hereinafter  set  forth,"  This  is  all  the  land 
on  which  the  taxes  and  interest  were  ascertained,  and  this 
isall  that,  in  any  event,  should  have  been  adjudtced  re- 
deemed, for  it  is  all  on  which  the  taxes  have  been  paid. 
This  excludes  all  the  land  that  is  claimed  by  junior  claim- 
ants, whether  their  claims  are  just  or  unjust;  and  the  de- 
cree of  redemption  should  have  done  the  same  thing,  thus 
giving  to  the  former  owner  ten  thousand  acres  not  claimed 
by  junior  claimants,  and  giving  him  no  land  but  that  on 
which  he  had  paid  the  taxes  as  ascertained  and  fixed. 
While  such  a  redemption  would  have  been  a  departure  from 
the  accuracy  required  by  law,  it  would  not  have  been 
plainly  unjust  to  the  State.  The  decree,  in  disregard  of 
the  commissioner's  report,  is  made  not  only  to  cover  the 
ten  thousand  acres,  but  all  the  land  claimed  by  junior 
claimants,  except  such  as  are  protected  by  the  Constitu- 
tion. Thus,  all  the  unprotected  claimants  are  placed  at 
the  mercy  of  the  former  owner,  although  he  paid  no  taxes 
in  redemption  of  their  lands  from  forfeiture.  While  it  is 
law  that  he  may  redeem  these  lands,  and  eject  the  claim- 
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ants,  yet  the  law  does  not  permit  him  to  do  so;  nor  is  it 
just  to  the  State  that  he  should  until  he  satisfies  the  unpaid 
taxes  due  thereon.  The  inchoate  title  of  these  claimants 
until  the  payment  of  the  arrearage  taxes  is  superior  to 
the  forfeited  title,  and  may  become  absolute.  To  permit 
such  an  illegal  redemption  to  stand  as  valid  would  be  to  de- 
prive these  junior  claimants  of  their  possessory  rights 
without  due  process  of  law.  They  have  no  right  to  object 
to  the  redemption  of  the  land,  but  they  have  the  right  to 
object  to  its  redemption  in  an  illegal  manner:  and,  the  de- 
cree being  in  excess  of  the  jurisdiction  of  the  circuit  court 
as  limited  by  the  statute,  and  void  as  to  the  State,  would  be 
likewise  void  as  to  the  junior  claimant,  and  invalid  to  sus- 
tain the  forfeited  title.  If  this  Court  should  permit  this 
decree  to  stand,  and  hold  the  State  bad  not  the  right  of  ap- 
peal, this  would  not  be  binding  on  the  junior  claimants;  and, 
when  this  decree  was  presented  against  tbem,  they  would 
have  the  right  to  show  by  the  record,  including  the  com- 
missioner's report,  that  the  lands  claimed  by  them  were 
excluded  from  the  redemption,  that  the  taxes  had  not  been 
paid  thereon,  and  that  the  decree,  in  so  far  as  it  affected 
them,  was  in  excess  of  the  jurisdiction  of  the  court.  With- 
out prepayment  of  taxes  thereon,  the  court  is  without  au- 
thority to  relieve  the  land  from  forfeiture.  This  is  made 
a  condition  precedent  to  redemption.  If  the  decree  fails 
to  require  such  prepayment  directly  or  indirectly,  it  is 
void.  The  circuit  court  cannot  give  away  the  State  lands 
nor  the  State's  taxes.  Such  donations  are  void.  The  leg- 
islature only  has  limited  power  to  do  so.  Freem.  Judgm. 
5  120c;  Tales  v.  Taylor  County  Courl,  (decided  at  this  term) 
35  S.  E.  24.  Such  decree  is,  therefore,  \-alueless,  in  any 
event,  to  the  original  owner,  except  as  to  that  portion  of 
the  land  on  which  he  has  prepaid  the  taxes,  namely,  land 
not  in  the  possesssion  of  junior  claimants  excluded  by  the 
estimate  of  the  commissioner's  report  in  ascertaining  the 
unpaid  taxes,  and,  for  the  good  of  all  parties  in  interest, 
should  be  reversed  and  annulled. 

Rezcrscd. 
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CHARLESTON. 

Akhstrong  ei  al  v.  Oil-Well  Supply  Co.  et  al. 

Submitted  January  11.  1900— Decided  March  24,  1900. 

Conveyance— /Va  ud— Notice  -~  R^eren  ce. 

The  O.  W.  S.  Co.,  a  corporation,  brought  its  suit  to  enforce 
its  claim  of  six  hundred  and  seventy-three  dollars  and  litty-nine 
oenis  against  its  insolvent  debtor.  M..  and  to  set  aside  a  deed 
of  trust  on  stock  of  merchandise  made  by  M.  to  A.,  trustee, 
to  Indemnify  M.'e  indorser,  B.  An  injunction  was  granted, 
nnd  a  receiver  appointed.  M.  proposed  to  plaintitT  that  if  it 
would  dismiss  its  suit,  and  restore  the  property  to  his  pos- 
session, and  give  him  ions'  time  on  the  debt,  he  would  furnish 
paper,  with  good  indoraers,  for  amount  of  its  claim.  Ac- 
cordingly the  Huit  was  dismissed,  the  receiver  discharged,  and 
posseKfiion  of  the  property  restored.  When  this  was  done,  il. 
BoM  the  stock  of  goods  to  A.  and  B.,  in  consideration  of  two 
thousand  and  serenty-two  dollars,  which  was  to  be  discharged 
by  the  payment  of  the  three  notes  seenreil  in  the  deed  of  trust, 
amounting  to  one  thousand  and  four  hundred  dollars,  and  the 
amount  of  the  O.  \V.  S.  Co.  claim,  represented  by  three  notes, 
of  two  hundred  nnd  twenty-four  dollars  and  flfty-three  centa 
each,  at  one,  two  and  three  years,  made  hy  M.,  payable  to  the 
order  of  A.  and  U.,  and  indorsed  by  them,  and  which  were 
delivered  to  the  O.  W.  H.  Co.  for  its  debt.  A  few  days  there- 
aftci-  W.,  L.  &  Co.  brought  their  suit  against  M,,  A.,  and  B.  to 
set  aside  said  deed  of  trust  and  agreement  of  sale  between 
M.  and  A.  and  1).;  alleging  that  said  sale  and  delivery  of  the 
three  notes  to  the  0.  W.  S,  Co,  for  its  debt  gave  it  an  illegal 
preference,  to  the  exclusion  and  prejudice  of  other  creditors 
of  SI.  BeM.  that  the  O.  W.  S.  Co.,  having  no  knowledge  or  no- 
tice of  the  sale  from  M,  to  A.  and  B.,  the  indorsers,  at  the 
time  it  received  the  notes,  had  the  right  to  bold  the  indorsers 
for  the  payment  thereof  in  satisfaction  of  its  debt,  and  the 
same  was  not  an  illegal  preference  in  its  favor,  under  section 
2,  chapter  74,  Code.     (p.  464). 

Appeal  from  Circuit  Court,  Jackson  County. 

Bill   by  J.  L.  Armstrong  and  E.  W.  Brown  against  the 
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OU-Well  Supply  Company  and  others.     Decree  for  defend- 
ants, and  plaintiffs  appeal. 

Afinned. 

Wm.  a.  Paksons  and  R.  F.  Fleming,  for  appellants. 
Merrick  &  Smith,  for  appellees. 

McWhortek,  President  : 

On  the  18th  of  July,  1891,  E.  R.  McGugin  conveyed  his 
stock  of  hardware,  i^toves  and  tinware  in  his  store  at 
Ravenswood,  Jackson  County,  to  J.  L.  Armstrong,  trustee, 
to  secure  and  save  harmless  E.  W.  Brown  as  indorser  on 
three  negotiable  notes  of  said  McGugin,  for  five  hundred 
dollars  each,  and  renewals  thereof,  or  of  any  part  of  same. 
On  the  18th  day  of  August.  1891,  the  Oil-Well  Supply  Com- 
pany, a  corporation,  creditor  of  said  McGugin  to  the 
amount  of  six  hundred  and  seventy-three  dollars  and  fifty- 
nine  cents,  filed  its  bill  in  the  circuit  court  of  Jackson 
County  against  said  McGugin,  Armstrong,  trustee,  and  E. 
W.  Brown;  attacking  said  deed  of  trust  as  fraudulent, — 
giving  unlawful  preferences.  An  injunction  was  granted, 
restraining  the  trustee  from  disposing  of  the  goods,  and 
appointing  a  receiver  thereof.  On  the  20th  of  August, 
1891,  a  motion  was  heard  in  chambers  before  the  judge  of 
said  court  (plaintiff,  Oil-Well  Supply  Company,  being  pres- 
ent by  its  agent,  L.  P.  Hill,  and  also  by  counsel);  and  no 
objection  being  made,  or  reasons  offered  why  said  motion 
should  not  he  allowed,  the  order  appointing  the  receiver 
was  rescinded,  the  injunction  dissolved,  and  the  bill  dis- 
missed, at  plaintiffs' costs  (ducket  fee  being  waived),  and 
McGugin  put  in  possession  of  his  property.  On  the  22d 
of  August  three  negotiable  notes,  at  one,  two,  and  three 
years,  respectively,  for  two  hundred  and  twenty-four  dol- 
lars and  fifty-three  cents  each,  being  dated  August  20, 1891, 
aggregating  six  hundred  and  seventy-three  dollars  and 
fifty-nine  cents,  the  amount  of  plaintiffs'  claim,  were  made 
by  E.  R.  McGugin,  payable  to  J.  L.  Armstrong  and  E.  W. 
Brown,  and  by  them  indorsed,  and  by  McGugin  delivered 
to  the  Oil-Well  Supply  Company.  On  the  1st  of  Septem- 
ber, 1891,  C.  D.  Merrick,  of  the  law  firm  of  Merrick  & 
Smith,  went  to  Jackson  court  house  with  a  bill  in  chancery 
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oQ  behalf  of  Wolf,  Lane  &  Co..  creditors  of  said  McGugin, 
prepared  by  said  firm,  and  verified  by  the  oath  of  Levin 
Smith,  one  of  the  firm,  similar  to  the  bill  which  bad  been 
filed  by  the  Oil-Well  Supply  Company  for  the-  purpose  of 
setting  aside  said  deed  of  trust,  enjoining  the  disposition 
of  the  goods  by  the  parties,  and  appointinga  special  re- 
ceiver  in  the  cause.  On  arriving  at  the  court  house  he 
learned  for  the  first  time  that  McGugin  had  sold  the  stock 
of  goods  to  Armstrong  and  Brown,  when  he  prepared  an- 
other bill  for  Wolf,  Lane  &  Co.,  for  the  purpose  of  enjoin- 
ing McGugin.  Brown,  and  Armstrong  from  selling,  dispos- 
ing of,  or  controlling  the  said  goods,  for  setting  aside  pref- 
erences, and  for  the  appointment  of  a  special  receiver, 
and  applying  the  proceeds  of  the  goods  to  the  debts  of  iAz- 
<j\xgia,pro  rata.  The  Injunction  was  granted,  and  the 
receiver  appointed.  The  cause  was  heard  on  December 
24,  1891.  on  motion  to  dissolve  the  injunction  and  dis- 
charge the  receiver,  which  motion  prevailed,  and  Wolf, 
Lane  &  Co.  appealed  to  this  Court  from  the  decree.  The 
decree  of  the  circuitl:ourt  was  affirmed,  the  bill  not  being 
dismissed,  and  the  cause  was  remanded  for  further  pro- 
ceedings for  the  purpose  of  ascertaining  "all  debts  of  Mc- 
Gugin and  applying  the  sum  which  Armstrong  and  Brown 
agreed  to  pay  pro  rata  among  them.  They  seem  to  have 
paid  two  of  the  notes,  but  they  must  be  held  for  the  whole 
sum  for  ratable  distribution,  charging  the  creditor  who 
received  the  same  to  reimburse  them,  beyond  their  pryper 
share,  if  they  have  been  paid  beyond  it."  The  notes  here 
referred  to  as  two  of  them  bein^f  paid  are  the  three  notes 
of  McGugin,  for  two  hundred  and  twenty-four  dollars  and 
fifty-three  cents  each,  indorsed  by  Armstrong  and  Brown 
to  the  Oi'-Weh  Supply  Company.  The  opinion  further 
says:  "I  do  not  see  why  the  creditors  holding  the  notes 
specified  in  said  deed,  including  the  Oii-WelJ  Supply  Com- 
pany, were  not  made  parties.  The  bill  attacks  their 
rights,  and  Armstrong  and  Brown  were  entitled  to  have 
them  made  parties.  They  must  be  yet  made  parties." 
This  cause  appears  in  37  W.  Va.  552,  (16  S.  E.  797) .  The 
plaintiffs.  Wolf,  Lane  &  Co.,  filed  an  amended  bill,  making 
tbeOil-Well  Supply  Company  and  Fit  st  National  Bank  of 
Parkersburg  additional  parties;  and   the    Cause  was    re- 
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ferred  lo  Commissioner  George  J.  Walker  to  ascertain  and 
report  who  were  the  creditors  of  said  McGugin  at  the  time 
of  the  sale  of  his  stock  of  merchandise  to  Armstrong  and 
Brown,  the  i-espective  amounts  due  to  said  creditors,  the 
assets  of  said  McGugin  at  said  time,  the  sum  which  Arm- 
strong and  Brown  agreed  to  pay  for  said  stock  of  mercbao- 
dise,  and  the  pro  rata  sum  which  each  of  said  creditors 
was  and  is  entitled  to  receive  out  of  the  said  assets,  and  out 
of  the  amount  which  said  Armstrong  and  Brown  agreed  to 
pay  for  said  merchandise,  and  any  other  pertinent  matter, 
etc.  Said  commissioner  reported,  and  the  cause  was  re* 
committed  to  him  to  report  fully  the  same  matters  re- 
quired by  the  former  order  of  reference,  and  further  to 
state  an  account  between  the  defendants  Armstrong  and 
Brown  and  the  Oil-Wel!  Supply  Company,  and  other  cred- 
itors of  McGugin  named  in  the  deed  of  sale  of  the  stock 
of  goods  of  August  20,  1891,  by  McGugin  to  Armstrong 
and  Brown,  showing  the  amounts  paid  by  said  Armstrong 
and  Brown,  and  by  each  of  them,  to  the  respective  credi- 
tors, when  the  same  was  so  paid,  and  \vhat  sum  of  money, 
if  any,  each  of  said  respective  creditors  had  received  from 
said  Armstrong  and  Brown  in  excess  of  the  pro  rata  share 
of  each  of  said  creditors  in  the  price  of  said  stock  of  goods; 
iilsoany  pertinent  matter  or  account  that  might  be  required 
to  be  specially  stated  and  reported  by  any  person  in  inter- 
est; and  on  the  9th  day  of  August,  1894,  the  cause  was 
heard,  among  other  things,  upon  the  report  of  Commis- 
sioner Walker,  "which  report  was  filed  in  the  papers  of 
this  cause  on  the  25th  day  of  July,  1894,  and  to  which  re- 
port there  are  no  exceptions,  and  from  which  report  it  ap- 
pears that  the  assets  of  the  said  E.  R.  McGugin  on  the 
20th  day  of  August.  1891  (the  date  of  the  said  sale  thereof 
to  the  said  J.  L.  Armstrong  and  E.  W.  Brown),  amounted 
to  two  thousand  and  seventy-two  dollars,  and  that  the  same 
with  interest  thereon  to  the  1st  day  of  August,  1894, 
amounted  to  two  thousand  four  hundred  and  forty-four 
dollars;  and  it  further  appearing  to  the  court  from  said  re- 
port that  the  following  claims  and  demands  in  favor  of  the 
various  parties  hereinafter  named  against  the  said  E.  R. 
McGugin,  and  due  and  payable  by  him  at  the  time  of  said 
sale,  have   been  filed,  proved   before,  and  allowed  by  said 
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commissioaer,  aa  follows:  •  *  *  J,  L.  Armstrong;  and 
E.  W.  Brown,  two  hundred  and  seventy-one  dollars  and 
seventy-eight  cents;  same  and  same,  two  hundred  and  sev- 
enty-one dollars  and  seventy-eight  cents;  same  and  same, 
two  hundred  and  seventy-one  dollars  and  seventy-eight 
cents;  •  •  •  the  said  several  and  respective  sums  be- 
ing the  a^jegates  of  said  claims  on  the  1st  day  of  August, 
1894,  including  interest  to  that  date."  To  which  report 
there  were  no  exceptions,  and  the  same  was  approved  and 
confirmed,  and  Warren  Miller,  Esq..  was  appointed  a  spe- 
cial commissioner  for  the  purpose  of  collecting  and  dis- 
bursing said  funds  to  and  among  the  several  persons  who 
had  shown  themselves  entitled  thereto  according  to  their 
respective  interests,  as  shown  by  said  report  of  Commis- 
sioner Walker.  It  does  not  appear  from  said  report  of 
Commissioner  Walker  that  defendant  Oil-Well  Supply  Com- 
pany presented  or  proved  any  claim  before  said  commis- 
sioner, but  the  three  notes  held  by  it,  and  indorsed  by 
Armstrong  and  Brown,  were  proved  by  and  allowed  to 
Armstrong  and  Brown,  who  also  collected  the  pro  rata 
share  thereon  from  Special  Commissioner  Miller,  or  re- 
tained the  same  and  receipted  to  Miller  for  it;  said  Arm- 
strong and  Brown  having  paid  to  the  Oil-Well  Supply  Com- 
pany the  first  and  second  of  said  notes.  In  1895  said  com- 
pany brought  its  action  of  debt  in  said  circuit  court  upon 
the  note  at  three  years  against  E.  R.  McGugin,  J.  L.  Arm- 
strong, and  E.  W.  Brown,  After  appearance  by  the  de- 
fendants, and  the  pleadings  were  made  up  in  said  action, 
Armstrong  and  Brown  tiled  their  bill  in  equity,  alleging 
that  the  three  notes  represented  a  part  of  the  considera- 
tion moving  from  them  to  McGugin  for  the  purchase  of  the 
stock  of  goods,  and  there  was  no  other  consideration  for 
same;  that,  McGugin  being  insolvent  at  the  time,  it  made 
ao  illegal  preference  in  favor  of  the  Oil-Well  Supply  Com- 
pany, as  a  creditor  of  said  McGugin;  that  such  preference 
wat?  void,  and  the  proceeds  of  the  notes  should  be  applied 
prorata  to  all  the  debts  of  McGugin, — and  praying  that 
the  Oil-Well  Supply  Company  be  restrained  from  further 
prosecuting  said  action  of  debt  against  them,  and  that  the 
collection  of  the  note  sued  on  be  perpetually  enjoined  as  to 
plaintiffs,  and  that  they  have  a  decree  of  restitution  and  re- 
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covery  agaiast  the  defendant  Oil- WeJl  Supply  Companv  for 
tbe  full  amount  of  excess  paid  by  them  to  said  Oil-Well 
Supply  Company,  and  to  tbe  order  of  it,  upon  tbe  said  two 
notes,  of  two  bundred  and  forty-four  dollars  and  fifty-tbret: 
cents  each,  at  one  and  two  years,  over  and  above  its^rc 
rata  sbare,  whicb  injunction  was  granted.  The  defendant 
Oil-Well  Supply  Company  filed  its  demurrer,  and  answer 
setting  up  the  circumstanct^s  under  which  it  came  in  pos- 
session of  said  notes  in  consideration  of  the  dissolving  of 
its  injunction  and  discharge  of  the  receiver,  the  dismissal 
of  its  bill,  and  restoration  of  tbe  property  to  McGugin. 
Ej'  stipulation  of  December  9,  18%,  tbe  original  papers  and 
record  entries  in  the  chancery  suit  of  Wolf,  Lane  &  Co. 
against  McGugin  and  others,  and  in  the  action  at  law  of 
the  Oil-Well  Supply  Company  against  MeGugln,  Armstrong 
&  Brown,  which  action  was  enjoined  in  this  suit,  and  the 
three-years  note  of  August  20,  1891,  for  two-hundred  and 
twenty-four  dollars  and  nfty-three  cents,  and  certificate  of 
protest,  should  be  considered  in  evidence  in  this  cause; 
and  by  stipulation  of  February  25,  1897,  certain  affidavits 
and  depositions  therein  enumerated  were  to  be  read  and 
used  in  evidence  upon  the  bearing  of  this  cause,  as  if  they 
were  depositions  regularly  taken  on  notice.  On  the  26tb 
day  of  November,  1897,  tbe  cause  was  heard  upon  all  the 
papers  and  orders  filed  and  made  in  the  cause,  and  as  pro- 
vided in  said  stipulations,  and  upon  motion  to  dissolve  the 
injunction  granted  in  the  cause,  of  wbicb  motion  due  no- 
tice had  been  given,  at  which  bearing  tbe  court  sustained 
the  motion,  and  dissolved  the  injunction.  On  March  13. 
1898,  plaintiffs  tendered  their  amended  and  supplemental 
bill,  which  was  filed,  and  moved  the  court  to  reinstate  Ihe 
injunction  so  dissolved,  of  whicb  the  court  took  time  to 
consider.  On  tbe  4th  day  of  March,  1898,  defendant  ten- 
dered its  demurrer  to  the  said  amended  bill,  and,  without 
waiving.its  demurrer,  filed  its  answer.  Plaintiffs  joined 
in  the  demurrer,  and  replied  generally  to  the  answer. 

The  amended  and  supplemental  bill  alleged  that  said 
Oil-Well  Supply  Company  at  the  time  of  the  sale  of  the 
stock  of  goods  by  McGugin  to  plaintiffs,  and  at  the  time  it 
received  said  three  notes  for  its  debt  against  said  McGugin, 
bad  full  knowledge  and  notice  of  said  sale  by  McGugin  to 

L:,j,i...dbi  Google 


W.Va.]        Armstrong  v.  Oil-Well  Supply  Co.  461 

them,  and  of  the  consideration  for  said  notes,  and  that  it 
took  and  received  said  notes  with  such  full  knowledge  and 
notice  of  the  unlawful  preference  thereby  given  to  said 
company  over  other  creditors,  and  that  said  company  did 
thereby  attempt  to  secure  a  preference  and  priority  over 
the  other  creditors  of  McGugin  inpayment  of  the  debt, 
knowing  that  the  effect  of  said  agreement  and  notes  was 
to  give  it  a  preference  and  priority  over  the  other  creditors 
of  said  McGugin,  and  the  same  was  to  the  prejudice  of  the 
other  creditors  of  said  McGugin;  that  the  said  notes,  al- 
though upon  their  face  negotiable,  were  and  are  void,  be- 
cause they,  together  with  said  agreement  of  sale,  consti- 
tuted a  preference;  that  after  the  cause  of  Wolf.  Lane  & 
Co.  against  McGugin  had  been  referred  to  a  commissioner, 
as  directed  by  the  Supreme  Court  of  Appeals  in  its  opinion 
affirming  the  decree  of  the  circuit  court,  such  commis- 
sioner pursuant  to  such  reference,  reported  all  the  debts 
against  said  McGugin  that  were  proved  before  him.  exist- 
ing on  satd  August  20,  1891.  Among  the  debts  so  reported, 
plaintiffs  were  informed,  the  debt  of  the  Oil-Well  Supply 
Company  was  reported  in  their  favor,  for  the  reason  that 
plaintiffs  had  prior  thereto  paid  two  of  the  three  notes 
given  therefor,  and  for  the  additional  reason,  as  plaintiffs 
were  informed,  that  the  said  opinion  of  the  Supreme  Court 
required  said  debt  to  be  so  reported,  charging  the  credit- 
ors, if  there  were  such,  who  received  more  than  their /w 
rata  share  of  said  purchase  money,  with  the  excess  received 
by  such  CI  editors  beyond  their/ro  rata  share,-  -and  orayer 
for  the  reinstatement  and  perpetuation  of  said  injunction. 
The  answer  refers  to  its  answer  to  the  original  bill,  and 
makes  it  a  part  of  this  answer,  and  denies  all  or  anv  notice 
or  knowledge  of  the  sale  of  the  stock  of  goods  by  McGugin 
to  Armstrong  and  Brown,  or  the  consideration  for  said 
notes,  at  the  time  the  notes  were  delivered  to  it,  or  that  it 
had  knowledge  of  the  sale  of  said  goods  for  some  time  after 
the  transaction,  but  alleges  that  the  notes  were  made,  in- 
dorsed, and  delivered  to  it  in  pursuance  of  the  arrange- 
ment with  McGugin,  and  in  consideration  of  the  extension 
of  time,  the  dissolution  of  the  injunction,  the  discharge  of 
the  receiver,  dismissal  of  its  suit,  and  the  restoration  of 
the  property  to  the  defendants.     On  ihe  3d  of  November, 
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1898,  the  cause  was  again  heard,  and  the  court  overruled 
the  demurrer  to  the  amended  and  supplemental  bill,  and 
held  that  the  plaintiffs  were  not  entitled  to  the  relief 
prayed  for  in  their  bill  and  amended  and  supplemental  bill, 
and  that  the  Oil-Well  Supply  Company  was  entitled  to  re- 
cover  from  plaintiffs  the  amount  of  the  debt,  and  interest 
on  the  note  dated  August  20,  1891,  payable  three  years 
after  date,  for  two  hundred  and  twenty-four  dollars  and 
fifty-three  cents,  made  by  E.  R.  McGugin,  payable  to  said 
J.  L.  Armstrong  and  E.  W.  Brown,  and  by  them  indorsed, 
and  that  plaintiffs  were  not  entitled  to  make  defense 
thereof,  as  set  up  in  their  bill  is  that  court,  and  enjoined 
plaintiffs  from  making  any  further  defense  in  said  action 
of  debt  under  the  special  pleas  filed  bv  them  in  said  action, 
and  from  making  any  defense  or  claim  in  said  action  based 
upon  any  of  the  matters  set  up  or  pleaded  in  plaintiffs'  bill 
in  this  suit,  and  judgment  for  costs  of  the  chancery  suit, 
.  from  which  decree,  as  well  as  that  of  November  26,  1897, 
dissolving  the  injunction,  plaintiffs  appealed  to  this  Court. 
It  is  contended  by  appellants  that  the  agreement  of  sale 
by  McGugin  to  Armstrong  and  Brown,  and  the  making  of 
the  notes  by  McGugin,  and  the  indorsement  thereof  by 
Armstrong  and  Brown,  covering  the  amount  due  the  Oil- 
Weil  Supply  Company,  constituted  together  a  fraudulent 
preference  in  favor  of  said  company,  which  should  be  set 
aside.  The  Oil-Well  Supply  Company  had  commenced 
proceedings  to  enforce  its  claim  against  the  estate  of  Its 
debtor,  who  made  a  proposition  to  give  it  good  indorsers, 
provided  the  creditor  would  give  long  time  and  release  his 
property,  which  it  agreed  to  do,  and  which  was  accordingly 
done,  and  the  paper  delivered  shortly  afterwards,  with  the 
indorsements  proposed.  There  is  evidence  tending  to  show 
that  the  Oil-Weil  Supply  Company  may  have  known  of  the 
sale  from  McGugin  to  Armstrong  and  Brown,  and  that  the 
notes  were  given  as  part  of  the  consideration  for  the  price 
of  the  goods,  but  the  evidence  of  the  only  persons  repre- 
senting the  company,  and  through  whom  only  it  could  have 
known  the  fact,  is  distinct  and  positive  that  it  and  they 
knew  nothing  of  it,  and  thought  that  McGugin  was  only 
carrying  out  his  arrangement  in  good  faith,  by  turning 
over  to  it  the  indorsed  notes,  which  he  had  agreed  to  do  in 
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consideration  of  the  extension  of  time,  the  dismissal  of  the 
suit,  and  the  release  of  the  property  to  him.  Mr.  Arm- 
strong', in  his  testimony,  says  he  knew  prior  to  the  purchase 
by  him  and  Mr.  Brown  that  the  property  was  in  the  hands 
ot  a  receiver,  and  he  did  not  suppose  that  Mr,  Brown  C?) 
could  make  sale  until  he  would  have  his  goods  released 
(witness  evidently  meant  McGug-in,  not  Brown),  and 
stilted  that  McGugin  told  him  prior  to  the  time  of  purchase 
that  the  company  had  proposed  to  him  (McGugin)  that  if 
be  would  give  new  paper,  with  good  indorsers,  they  would 
give  him  good  time  on  it.  This  was  a  valuable  considera- 
tion, in  which  not  onh'  McGugin  was  interested,  but  both 
Armstrong  and  Brown,  They  desired  the  property  re- 
leased from  the  litigation  which  tied  it  up.  The  deed  of 
trust  secured  the  notes  on  which  Brown  was  indorser,  and 
Armstrong  was  the  trustee  in  said  trust.  Brown  was  di- 
rectly interested  in  having  the  suit  dismissed,  and  the  pos- 
session of  the  property  restored.  The  indorsers  both 
knew  that  the  notes  were  to  be  used  by  McGugin  in  set- 
tling the  claim  of  the  Oii-Well Supply  Company.  It  is  said 
in  Williamson  v.  Clinc,  40  W.  Va.  at  page  204,  (20  S.  E. 
921):  ''If  a  pressing  creditor  agrees  to  forbear  suit  for 
even  a  day,  it  may  enable  the  debtor  to  dispose  of  prop- 
erty, or  get  the  help  of  a  friend,  or  in  some  way  save  him- 
self from  ruin.  And  although  the  consideration  be  small, 
or  even  nominal,  if  it  be  appreciably  valuable,  it  will  be 
sufficient,  and  the  court  will  not  enter  into  the  work  of 
nicely  weighing  how  smaller  valuable  it  may  in  fact  have 
been.  Parties  have  weighed  these  things  themselves,' 
— and  authorities  there  cited.  "If  a  person  has  a  right 
at  law,  his  forbearance  to  institute  legal  proceedings  to  en- 
force or  protect  it,  is  a  valuable  consideration.  Forbear- 
ance to  go  into  bankruptcy,  to  take  an  appeal,  to  foreclose 
a  mortgage,  to  file  or  enforce  a  lien,  the  abandonment  of 
an  attachment,  the  discontinuance  of  an  ejectment,  and  the 
granting  of  a  stay  of  execution  are  all  valuable  considera- 
tions." 6Am.  &Eng.  Enc.  Law  (2d  Ed.)  747,  748,  and 
cases  cited.  The  Oil-Well  Supply  Company  knew  nothiiig 
of  the  purchase  by  Armstrong  and  Brown.  I  only  had 
the  promise  of  McGugin  to  furnish  it  paper  indorsed  by 
them,  which  he  did.     In  Smilit  v.  Moberly,  10  B.  Mon.  266, 
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52  Am.  Dec.  543,  it  is  held,  "Secret  agreement  between 
surety  and  principal  cannot  atfect  innocent  parties  Into 
whose  hands  the  note  falls."  I  think  the  case  of  Sferchattt 
&  Co.  V.  Whitescaner,  34  S.  E.  813,  decided  by  this  Court 
on  December  9,  I89V,  is  directly  in  point,  where  it  is  held 
(syl.,  point  1) :  "A  mercantile  firm,  although  indebted  to 
insolvency,  may  sell  its  stock  of  merchandise  to  a  disinter- 
ested party,  and  receive  his  notes  in  payment  therefor, 
payable  to  its  order,  and  assign  one  or  more  of  said  notes 
in  payment  of  a  debt  oM'ed  by  it  to  a  bona  fide  creditor; 
and  such  transfer  will  not  be  void  under  section  2,  chapter 
74,  Code,  as  amended  by  chapter  4.  Acts  1895."  The  act 
of  J 895  does  not  materially  chang-e  the  last  clause  of  said 
section  as  it  stands  in  the  Code.  And  in  Carr  v.  Summer- 
/c/rf,  34S.  E.804,  decided  by  this  Court  November  28,1899 
(syl.,  point  4):  "An  assignment  of  an  account,  or  an  order 
to  one  who  owes  the  account  to  pay  the  amount  due 
thereon,  or  any  specific  part  of  it,  to  the  payee  in  the  or- 
der, is  such  a  transfer  of  an  evidence  of  debt  as  will  be  pro- 
tected by  the  last  provision  of  section  2.  chapter  74,  Code." 
If  the  insolvent  could  take  the  notes  of  the  purchaser  of 
his  stock,  and  transfer  them  in  payment  of  a  debt  owed  by 
him  to  a  bona  fide  creaitor.  surely  he  could  apply  hiso(vn 
notes,  with  good  indorsers,  delivered  to  him  by  the  indors- 
ers  to  be  used  in  the  same  way.  These  notes  were  taken 
by  the  Oil-Well  Supply  Company,  before  maturity,  for  a 
bona  fide  debt  owed  to  it  by  MrGugin.on  which  it  had  com- 
menced proceedings  to  collect  it.  In  consideration  of  the 
dismissal  of  its  suit,  and  the  restoration  of  his  property, 
and  the  extension  of  time,  McGugin  furnished  it  the  in- 
dorsed notes  to  secure  its  debt.  In  Bank  v .  Johns,  22  W. 
Va.  520,  it  is  held  that  "a  bona  fide  bolder  of  negotiable  pa- 
per, who  purchased  it  for  value  in  the  ordinary  course  of 
business,  before  maturity,  and  without  notice  of  facts 
which  impeach  its  validity  between  antecedent  parties,  has 
title  thereto  unaffected  by  such  facts,  and  may  recover  on 
such  note,  although,  as  between  such  antecedent  parties, 
it  is  without  legal  validity."  By  indors^ement,  the  indorser 
promises  that  he  will  discharge  the  note  accordintr  toits 
tenor  upon  due  presentment  and  notice,  that  fie  instru- 
ment itself  and  all  prior  signat.ires  are  gen  in.;,  li.athe 
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has  the  right  to  transfer  it.  and  that  it  is  valid."  2  Am.  & 
Eog,  Bnc.  Law  (1st  ICd.)  385,  and  cases  cited.  When 
Armstrong  and  Brown  indorsed  the  notes,  they  declared 
the  validity  thereof,  and  that  they  were  bound  for  their 
payment.  Appellants  say  that  in  M'alJ  v.  McGugin^  37  W. 
Va.  552,  (16  S.  E.  797),  this  Court  held  "that  Armstrong 
and  Brown,  upon  said  notes,  can  only  be  held  for  said  com- 
pany's pro  rata  share  of  said  sum  of  two  thousand  and 
seventy-two  dollars,"  and  that  the  Court  could  not,  at  the 
time  it  so  held,  have  overlooked  the  fact  that  these  notes 
were  negotiable.  The  Court,  in  the  opinion,  say,  "Arm- 
strong and  Brown  must  be  held  for  the  whole  sum,  for  rat- 
able distribution  among  all  the  creditors;  charging  the 
creditor  who  had  received  any  amount  beyond  his^ra  rata 
share  to  reimburse  Brown  and  Armstrong,  if  any  had  been 
paid  beyond  it."  It  must  be  remembered  that  the  Oil- 
Well-Supply  Company,  the  holder  of  the  notes,  had  not  up 
to  that  time  been  a  party  to  the  suit;  and  the  judge  who 
wrote  the  opinion,  at  page  564,  37  W,  Va.,  and  page  801,  16 
S,  E.,  says:  "I  do  not  see  why  the  creditors  holding  the 
notes  specified  in  said  deed,  including  the  Oil-Well  Supply 
Company,  were  not  made  parties.  The  bill  attacks  their 
rigiits,  and  Armstrong  and  Brown  were  entitled  to  have 
them  made  parties.  They  must  yet  be  made  parties." 
When  the  cause  was  remanded,  said  company  was  made  a 
party,  and,  defending  its  rights  in  the  case,  has  shown  it- 
self entitled  to  the  notes:  leaving  for  fro  rattt  distribution 
among  all  the  other  creditors  the  said  sum  of  two  thous- 
and four  hundred  and  forty-four  dollars,  as  of  August  1, 
1894,  less  the  sum  of  said  three  notes,  of  two  hundred  and 
twenty-four  dollars  and  fifty-three  cents  each,  including  in- 
terest to  said  August  1,  1S94.  The  Oil-Well  Supply  Com- 
pany could  in  no  wise  be  affected  by  any  action  the  court 
could  take  in  a  proceeding  to  which  it  was  not  a  party. 

In  Wolf,  Lane  &  Co.'s  bill,  in  setting  forth  the  consider- 
ation of  the  sale  from  McGugin  to  Armstrong  and  Brown, 
among  other  things,  it  is  alleged  that  the  three  notes,  of 
two  hundred  and  twenty-four  dollars  and  fifty-three  cents 
each,  dated  August  20,  1891,  payable  to  the  order  of  J.  L. 
Armstrong  and  K.  W.  Brown,  in  one,  two,  and  three  years 
after  date  thereof,  were  indorsed  by  said  Armstrong  and 
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Brown  to  the  Oil-Well  Supply  Company,  and  that  bj'  said 
notes  and  indorsement  an  illegal  preference  was  given  cer- 
tain creditors,  tu  the  exclusion  and  prejudice  of  the  other 
creditors,  including  plaintiffs.— thus  making"  it  appear  on 
the  face  of  the  bill  that  the  Oil>WeU  Supply  Company  u'as 
a  proper  party  to  the  bill;  and  it  also  appears  from  the 
agreement  of  sale  between  McGu^in  and  Armstrong  and 
Brown  for  the  stock  of  goods  that  the  said  three  notes  were 
indorsed  over  to  the  Oil-Well  Supply  (Jompany  by  Arm- 
strong and  Brown,  and  that  it  was  the  holder  of  said  notes 
for  the  amount  of  its  debt,  and  the  fact  is  referred  to  in 
the  answer  of  Armstrong  and  Brown  to  Wolf,  Lane  &  Co.'s 
bill;  and  yet  the  Oil-Well  Supply  Company  is  not  asked  to 
be  made  a  party  to  the  suit  of  Wolf,  Lane  &  Co.,  which,  if  it 
had  been  done,  would  have  prevented  the  present  litiga- 
tion. If  it  had  been  made  a  party,  as  it  should  have  been, 
and  the  court  had  ascertained  that  the  Oil-Well  Supply 
Company  was  entitled  to  the  notes,  Armstrong  and  Brown 
would  have  only  been  required  to  pay  in  lor  pro  rata  dis- 
tribution among  the  creditors  the  residue  of  the  purchase 
money  agreed  to  be  paid  by  them  for  the  goods,  after  de- 
ducting the  amount  of  the  notes. 

It  is  insisted  by  appellee  that  Armstrong  and  Brown 
are  estopped  from  making  the  defense  they  seek  to  make, 
because  when  the  Wolf  &  Lane  Co.  cause  was  remanded 
to  the  circuit  court,  and  the  same  was  before  Commis- 
sioner Walker  on  an  order  of  reference  to  ascertain  the 
debts  against  K.  R.  McGugin,  and  to  ascertain  Ihe/ro  tata 
share  of  the  several  creditors,  Armstrong  and  Brown 
proved  before  said  commissioner  all  three  of  the  notes  in- 
dorsed by  them  to  the  Oil-Well  Supply  Company,  for  their 
own  benefit,  and  the  commissioner  reported  said  three 
notes  in  favor  of  said  Armstrong  and  Brown,  which  report 
was  approved  and  confirmed,  and  the  same  decreed  to 
them,  and  in  their  settlement  with  Miller,  the  special  com- 
missioner, appointed  to  collect  and  distribute  the  funds 
pro  rata  among  the  creditors  entitled,  they  reserved  to 
themselves  the.  pro  rata  share  accruing  upon  all  three  of 
said  notes  according  to  the  decree.  In  this  action  they 
seemed  to  regard  themselves  as  creditors  of  McGugin, 
merely  as  indorsers  having  paid  and  become  liable  for  the 
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notes.  The  OU-Well  Supply  Company  did  not  prove  said 
notes  before  the  comrnissioncr  for  a^ro  rata  share  of  the 
proceeds  of  the  sale  of  McGiigin'a  stock  of  goods,  but  they 
were  proved  by  the  indorsers,  and  the  f<ro  rata  share  col- 
lected by  theiD,  and  thus  they  acknowledge  their  liability 
as  indorsers,  and  the  validity  of  their  indorsement  and  the 
holder  looks  to  them  only  as  indorsers;  and  having  paid 
two  of  said  notes  to  the  holder  or  to  its  order  and  being  li- 
able as  indorsers  on  the  third  note,  Armstrong  and  Brown 
were  entitled  to  prove  such  debt,  and  receive  the  fro  rata 
share  thereof,  as  they  did.  For  the  reasons  herein  stated, 
the  decree  of  the  circuit  court  must  be  afiirmed. 

Ap,rmed. 
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1.    8TEK0(iRAPnic  Notes— £!r(;<^ioij#  ConnideTrd. 

Where  n  HtpnoRTBphic  report  of  evidence  Is  mode  pnrt  ot 
the  certificate  of  evidence  upon  (x  molion  ftir  o.  new  trial,  and 
it  HhnwK  o]>jection!4  1o  i|iieHl  inns  or  evidcni-c,  nnd  rnlinga  ol 
the  piivirt  thereun.  and  that  such  rnlinfs  were  excepted  to, 
■nd  the  particular  qiieBtlon  or  evidence  complained  ot  ie 
BpeciRed  diKtinetly  in  the  motion  for  a  new  trial,  or  in  an 
Msiftnment  of  error,  "or  in  brief  of  counsel,  so  that  the  ap- 
pellate court  cnti  readily  and  safely  find  the  particular  ques- 
tion or  evidence  to  which  the  exception  relates,  the  appel- 
late court  will  consider  the  matter  excepted  to,  thou|rh  there 
is  no  formal  bill  of  exceptions  thereto;  biit  snch  matter  will 
not  be  considered  without  sunh  spec!  fic  at  ion,  even  thoug-h 
Bncli  report  of  evidence  notes  such  oiijeclion  and  exception, 
Ip.  470). 
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2.  hAtimnvsF.it—I^ailronrl—Dnmtigr. 

Ill  asccrliiiniiiff  .IjUTinf,"'"  ""  "  landowner,  (lowinR  to  tb^ 
rt-siiliic  of  his  iract.  from  Ihr  ronstriK'liim  i.f  a  railroad. 
daiTfrer  lu  huil [linns.  f.-n«>.-B.  rni-i.>!ls.  unit  IhP  liki'.  from  fire 
fmanutliiFT  from  l.'i-oim.livfH,  niiiy  In-  (■ciisLck-ri-a  nw  an  pI#- 
nii-nl  of  [Iaiii:if;>'s.  Kii  far  us  siicL  Uanjffr  lessens  the  value 
of  sni'h  rt-slilin-:  Imf  siii-li  iliuifrtT  must  be  real,  immineiil, 
and  reasonnlily  In  lie  aiiiM-elien.ied,— not  remote  or  merely 
poRsilile.  The  <]neKti<iii  is,  is  the  ri-siiiiie  depreciated  in  value 
from  llmt  coiise,  ami  liciw  iiinchV      [pp.  474-475). 

3.  Trial— Eridenr,i—Afaki-i<il  Krcfjifioii. 

Where  IhiTi-  is  iin  cxeeiilicni  In  the  riilinff  "'  "i*  fial 
eiiiirt,  for  allowiiiff  or  n-fiisitin  ti.  nllmv  a  .|iii-sti<>ii  to  lie  an- 
swered l.y  Q  "iliiess,  anil  it  does  not  n]>i.>>av  ivhut  the  an- 
swer WHS,  or  tthiit  wiiK  i'X|H't'ied  to  be  |)roVfd  liy  him,  an 
appellate  courl  will  not  eonsiiler  the  e\(-e])lion.  as  it  eannot 
delei-niine  the  rilevane.v,  jnlmissibiljly,  or  value  of  the  an- 
swer or  expeeled' answer.  If  Ihe  qnestioii  alone  show  that 
ilK  answer  must    he   mnlerlnl,  and   il    in   refused,  it   in  dilTer- 

will  not   he  eonsiiiered.      (p.  478). 

4.  Daka{ii« £Mdcncc—  W'fnc^—Oplnifm, 

Opinions  uf  witnesses  not  perK»nully  aei|uainted  with  Und 
Bp])riipfiatetl  for  rnilrimd  j)urpoKes  nre  not  ndinissihle  as  ti> 
the  value  of  Ihe  U^nd  iieluuliy  (nken,  or  ilamnfjrefi  lo  the  resi- 
due, it  not  beitifta  tineslion  iif  expert  evidence;  but.  a  person 
so  aeipininleil  and  eimversniil  with  Ihe  land  may  slate  the 
eircnnislanees  and  res]»>('ts  in  whieh  Ihe  l.ind  Is  prejudiced 
or  benefited  by  Ihe  railroad,  and  nin.v  Ihen  exiiress  his 
opinion  as  lo  Ihe  value  of  Ihe  land  after  eompletioti  of  thit 
rou'l  as  eoni])are<l  with  what  it  was  before,    (p.  47")). 

Error  to  circuit  Court,  Kalciffh  County. 

Action  by  Klizabclh  Kay  apfainst  the  Glade  Creek  and 
Raleigh  Railroad  Company.  Judgment  for  plainti^,  and 
defendant  brinys  error, 

A^rwcd. 

McGiNsis  &  Mc(J(NNis  and  John  W.  Mi;CKi:t!HY,  for 
plaintiff  in  error. 

A.  P.  Faklkv  and  J,  E.  SiJMMKKKiiii.D,  for  defendant  in 
error. 

RKAN>fON,  Jimr.ic: 

Elizabeth  Kay  brought  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  Raleigh  County  against  the  Glade 
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Creek  and  Raleigh  Railroad  Company  to  recover  damages 
sustained  by  her  from  the  takings  cf  land  of  hers  and  using 
il  for  the  construction  of  its  railroad,  and  also  for  dam- 
age done  to  her  by  lire  claimed  to  have  been  started,  from 
sparks  emitted  from  a  locomotive  on  said  railroad,  burning 
some  fencing  and  injuring  timber.  A  jury  found  a  ver- 
dict for  one  thousand  dollars,  for  which  the  court  rendered 
judgment,  and  the  company  has  brought  the  case  to  this 
Court. 

A  question  important  in  daily  practice  arises  in  this  case, 
which  seems.,  under  our  decisions,  to  bo  in  a  state  more  or  * 
less  chaotic  and  unsettled.  The  defendant  moved  the 
court  to  set  aside  the  verdict,  ami,  the  court  having  refused 
to  do  so,  certified  ail  the  evidence  as  taken  down  by  the 
stenographer;  incorporating  it  in  a  bill  of  exceptions,  duly 
noted  on  the  record.  Thus,  all  this  evidence  is  made  part 
Of  the  record  by  that  bill  of  exceptions.  The  defendant 
complains  that  certain  questions  propounded  by  it  were 
ruled  out  and  not  allowed  to  be  answered,  and  that  certain 
questions  asked  by  plaintiff,  and  objected  to  by  the  de- 
fendant company,  were  allowed  to  be  answered.  These 
questions  were  not  made  the  subject  of  bills  of  exception, 
according  to  the  usual  practice,  but  the  stenographic  re- 
port shows  the  matter  in  this  wise:  When  objection  to  a 
question  was  sustained,  the  report  says:  "Objection. 
Sustained.  Kxception,"  When  objection  to  a  question 
was  not  sustained,  the  report  merely  says:  "Objection. 
Overruled.  Exception."  Docs  this  give  the  excepting 
parties  the  benefit  of  the  exception?  The  questions  ap- 
pear from  this  report;  the  objection  appears;  the  excep- 
tion appears;  all  the  things  appear  that  would  appear  from 
a  formal  bill  of  exceptions,  except  only  particularity  or 
specification  of  the  particular  questions  or  answers.  To 
get  them  the  Court  has  to  grope  though  the  whole  report 
of  the  evidence,  consisting  of  hundreds  of  pages  very  fre- 
quently,^in  this  case  one  hundred  and  sixty-four  printed 
pages,  consisting  of  hundreds  of  questions  and  answers; 
and  very  often  a  printed  record  contains  hcvera!  times  that 
much.  Can  an  appellate  court  be  asked  to  winnow  out 
from  the  great  mass  of  questions  and  answers  the  partic- 
ular ones  constituting  the  ground  of  complaint?    In  the 
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case  of  instructions  or  other  documents  admitted  or  re- 
jected, the  task  is  not  dif&cult,  and  the  dang-er  of  mistake 
small;  but  in  the  case  of  multitudinous  tjucstions  it  is  both 
difficult  and  dangerous,  irom  the  liablity  to  miss  the  point. 
The  Virginia  Court  of  Appeals,  in  ffailroad  Co.  v.  SAott, 
92  Va.  34  (22  S.  E.  811)  says:  "A  general  bill  ot  excep- 
tions, certifying  all  of  the  evidence,  and  noting  at  intervals 
that  objection  was  made  to  questions  propounded,  and  the 
objection  overruled,  and  exception  taken,  is  not  a  sufBcieat 
exception  to  the  ruling  of  the  court  on  such  questions.  In 
order  to  have  the  benefit  of  an  exception  to  the  ruling  on 
a  motion  to  reject  or  admit  evidence,  there  must  be  a  bill 
of  exceptions,  signed  by  the  judge,  clearly  and  distinctly 
pointing  out  each  erroneous  ruling  complained  of;  other 
wise,  the  objection  will  be  regarded  as  abandoned.  And 
while  there  may  be  several  exceptions  saved  by  the  same 
bill,  yet  each  must  set  forth  clearly  and  distinctly  the 
ground  of  objection  relied  on,  so  that  there  may  be  no  con- 
fusion amongst  them."  So,  in  Nailroad  Co.  v.  Ampcy,  V3 
Va.  108  (25  S  .  K.  22f>),  where  there  was  a  stenographic  re- 
port, the  court  held  that  "objections  to  the  admission  or 
exclusion  of  evidence,  or  to  giving  or  refusing  instructions, 

should  be  brought  directly  to  the  attention  of  the  trial 
court,  and,  if  overruled,  a  proper  bill  of  exception  should 
be  taken,  specifically  and  definitely  setting  forth  the  alle- 
gation of  error,  and  so  much  of  the  evidence  as  is  neces- 
sary to  render  clear  the  propriety  or  impropriety  of  the 
ruling  of  the  court;  otherwise,  the  exception,  though  noted 
at  the  time,  will  be  treated  by  the  appellate  court  aa  waived 
orabandoned."  Underthose  decisions,  we  could  not  con- 
sider the  points  complained  of  in  this  case.  They  state 
the  rule  of  practice  always  observed  before  the  advent  of 
stenographic  official  reports  of  evidence  under  statutes 
such  as  that  found  in  the  Code  of  1841  (page  1062).  That 
statute  makes  such  report  "official  and  the  best  authority 
in  any  matter  of  dispute,  and  a  copy  of  the  same,  made 
as  hereinafter  provided,  shall  bo  used  by  the  parties  to  the 
cau«e  in  any  further  proceedings,  wherein  the  use  of  the 
same  may  be  required."  In  Cu minings  w  Artiis/rotig^,  3A 
W.  Va.  1,  (11  S.   K.  742).   this  statute,   and  the  virtue  of 

stenographic  reports    under  it,  are  discussed  by  Judge 
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Lucas  quite  elaborately  and  well.  His  view  made  that  re- 
port, ficr  sc,  by  force  of  the  statute  alooe,  part  of  the 
record.  Juugk  SNVDiiK  and  myself  could  not  go  so  far  as 
10  hold  the  report  a  part  of  the  record,  and  of  absolute 
verity  as  such,  merely  by  force  of  the  statute;  but  we  did 
concede  that  when  that  report  was  made  a  part  of  a  bill  of 
exceptions  by  the  Judge,  and  thiis  signally  verified  by  him 
as  correct,  such  report  of  evidence  became  part  of  the 
record,  and  entitled  to  credit  as  such.  That  has  been  done 
in  this  case.  I  again  ask,  can  the  exceptions  to  the  admis- 
sion and  exclusion  of  evid^ence,  merely  noted  in  short  in 
the  .stenographic  report,  in  the  manner  above  indicated,  be 
considered  by  the  Supreme  Court,  in  the  absence  of  a  bill 
of  exceptions,  under  the  usual  practice,  specifically  de- 
sig^nating  the  particular  evidence  complained  of  as  errone- 
ously admitted  or  excluded?  I  repeat  that  the  objection, 
ruling,  and  exception  are  part  of  the  record;  and  where 
the  answer  is  given,  it  is  part  of  the  record,  also.  Thus, 
the  only  trouble  is  want  of  specification,  in  the  great  vol- 
ume of  evidence,  of  the  particular  questions  allowed  or  re- 
fused to  be  answered.  Let  us  see  what  light  our  past  de- 
cisions may  cast  upon  the  question-s:  In  Sialc  v.  Ilarr, 
38  W.  Va.58  (17  S.  E.  7'J4),  we  find  that  section  4  of  the 
syllabus  says  that:  "To  make  available  in  the  Appellate 
Couit  an  objection  taken  during  the  trial  to  the  admission 
of  evidence,,  the  point  must  be  made,  and  properly  saved 
by  some  bill  of  exceptions.  It  is  not  enough  merely  to 
note  the  objection  aud  exception  in  the  certificate  of  evi- 
dence." There  is,  however,  nothing  in  the  opinion  touch- 
ing it.  The  same  holding  is  found  in  the  syllabus  in  Pol- 
ing v.  Railroad  Co.,  38  W.  Va.  (.45  (IS  S.  E.  782) ,  24  L.  E. 
A.  215;  but  this  holding  is  somewhat  qualified  by  the  state- 
ment on  page  658,  38  W.  Va.,  (page  786, 18  S.  E.) ,  and  page 
222,  24  L-  R.  A.,  that  the  point  "must  in  some  way  be  so 
set  out  as  to  be  capable  of  being  easily  found  and  identi- 
fied." So,  according  to  that  case,  if  the  particular  point 
can  be  identified, — safely  picked  out  of  the  mass, — it  is  al- 
lowable to  do  so,  and  wave  the  excepting  party  the  benefit  of 
his  point,  as  wa,s  intended  by  the  circuit  court,  and  by  the 
party  himself,  and  by  the  statute.  The  case  of  O'regorv's 
Adm'r  v.  Railroad  Co.,  37   W.  Va.  606  {16  S.  E.  819),  does 
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not  settle  the  iirt^cise  point.  It  holds  that  where  a 
party  moves  to  set  aside  a  verdict  on  certain  '  specific 
grounds,  not  incnlioninf<;  others,  he  waives  the  other:;, 
unless  he  has  miide  those  others  the  subject  of  bills  of 
exceptions;  that  where  it  is  claimed  that  evidence  has 
been  improperly  admitted,  and  exception  noted,  but 
no  bill  of  exceptions  taken,  and  the  record  states  that  the 
motion  for  a  new  trial  was  based  on  certain  specific 
grounds,  not  naming  the  admission  of  such  evidence,  that 
exception  will  be  considered  as  waived  in  the  Appellate 
Court.  It  is  to  be  noted  that  on  page  OO'J,  37  W.  Va.,  and 
page  820,  16  S.  E.,  It  is  stated  in  the  opinion  that,  "if  the 
motion  for  a  new  trial  had  staled  that  it  was  based  on  the 
improper  admission  of  such  evidence,  then  we  could  say 
that  the  statement  in  the  certificate  of  evidence  that  the 
party  had  objected  and  excepted  to  its  admission  would 
be  sufficient,  without  a  bill  ot  exceptions." 

The  question  before  us  is,  what  shall  this  Appellate 
Court  adopt  as  a  rule  of  practice,  under  the  statute  men- 
tioned above,  as  regards  objections  and  rulings  and  excep- 
tions merely  noted  in  the  stenographic  report  of  the  pro* 
cecdings  and  evidence  in  a  trifil?  Must  the  party  complain- 
ing, who  has  objected  and  excepted  to  the  courts'  rulings, 
wholly  lose  his  point  because  he  did  not  take  a  formal  bill 
of  exceptions,  as  the  Virginia  court  decided  in  cases  above 
cited?  Why  shall  he  do  so,  when  we  can  safely  find  his 
point?  Would  not  that  defeat  the  purposes  of  this  statute? 
Is  it  not  intended  to  portray  all  the  events  of  the  trial?  As 
the  trial  is  taken  down,  it  saves  time  and  great  labor  to 
utilize  the  report  for  the  purpose  of  showing  the  thing  tak- 
ing place  during  its  progress,  'J'he  statute  is  here,  and  is 
acted  on,  and  the  report  is  made  official  by  it.  But,  on  the 
other  hand,  here  is  a  great  volume  of  tjuestions,  answers, 
and  proceedings,  and  it  is  utterly  out  of  the  question  to 
ask  an  Appellate  Court  to  grope  through  the  labyrinth  of- 
matters  contained  in  the  report,  questions,  objections,  ans- 
wers, remarks  of  counsel  and  judge,  documents,  etc.,  with- 
out some  guiding  spcciliiation.  To  do  so  would  involve  a 
consumption  of  time,  labor  on  the  Court,  and,  worse  yet, 
great  danger  of  missing  the  real  point  or  matter  com- 
plained of  as  error.     My  conclusion  is  that,  if  the  assign- 
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ment  of  error  or  brief  of  counsel  clearly  and  distinctly 
specifies  the  question  refused  or  allowed, — ^the  particular 
point  complained  of,  with  a  specification  of  its  place  in  the 
report  of  the  proccedinffs,  this  Court  ought  to  consider 
it;  otherwise,  not.  This  much  ought  to  be  required  of  the 
counsel  who  make  the  complaint,  and  who  ought  to  put  the 
finger  on  the  points  of  cumplaint;  he  being  well  versed  in 
the  case,  and  knowing  his  grievance.  Of  course,  if  there 
is  such  specification  embodied  in  the  motion  for  a  new 
trial,  that  will  answer;  but  a  mere  general  statement  that 
the  new  trial  is  asked  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  or  because  of  the  admission  of 
improper  evidence,  or  because  of  the  rejection  of  proper 
evidence,  will  not  do.  But  what  as  to  the  circuit  court? 
How  is  it  to  be  protected  from  the  obligation  to  wander 
through  the  great  mass  of  proceedings  in  a  long  trial? 
The  evil  is  not  so  great  in  that  court,  because  the  judge  has 
witnessed  the  trial,  made  notes  of  the  questionable  points, 
and  most  likely  in  every  case  the  particular  points  are  spec- 
ified at  the  bar  by  counsel  on  the  motion  for  a  new  trial;  and 
if  not  so  specified,  as  they  should  be,  the  judge  can  demand 
that  they  be  specified,  if  he  feels  the  need  of  specification 
to  refresh  his  memory  and  recall  the  particular  points  to 
his  mind.  There  are  numerous  cases  which,  though  not 
just  on  this  point,  yet  show  that  all  that  should  be  required 
to  save  a  party  his  point  is  that  it  shall  definitely  appear  on 
the  record  what  is  the  point  aggrieving  him,  and  that  he 
saved  his  point,  and  did  not  waive  it.  Hughes  v.  Frum,  41 
W.  Va.  453,  (23  S.  E.  604);  Perry  v.  Horn,  22  W.  Va.  381; 
Bank  V.  Sho'Macre,  2(>  W.  Va.  48;  Sa-ttciicy  v.  Buior,  13  W. 
Va.  158;    WicA-es  v.  A'ai/roiiU  Co.,   14  W.  Va.  157. 

Following  this  ruling,  the  assignment  of  error  points 
out  that  witness  Scott  was  asked,  if  a  map  was  correctly 
made  of  the  location  of  the  railroad,  to  tell  the  jury  what 
damages  Mrs.  Kay  sustained  by  reason  of  the  road,  and 
was  allowed  to  answer,  over  objection,  that  he  understood 
that  he  "should  take  into  consideration  all  the  damage  to 
Mrs.  Kay's  property  that  would  originate  frum  this  road< 
and  not  the  damage  to  the  tract  generally- "  The  objection 
is  stated  to  be  that  the  witness  was  valuing  damage  to  the 
property  that   had  been  done,  and  what  might  be  done  in 
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future  from  fires  that  might  happen.  I  think  this  specifi- 
cation is  ^iifBcicnt,  under  the  principles  above  stated,  to 
call  upon  us  to  consider  the  point;  and  this  involres  a  very 
important  question,  which,  so  far  as  I  know,  remains  nn- 
decided  in  this  State,  and  that  is  whether,  in  assessing  com- 
pensation in  condemnation  proceedings,  or  in  an  action 
like  this,  for  damages  for  taking  land  and  using  it  for  rail- 
road purposes,  other  than  that  condemned  therefor,  dang;cr 
from  future  fires  caused  by  the  locomotives  on  the  r6ad  can 
be  considered.  The  authorities  conflict.  3  Elliott,  R.  R. 
S  9%  (a  late  and  very  able  work  on  the  subject) ,  states  iht 
law  to  be  that  "the  increased  danger  from  tire  emitted  from 
the  locomotives,  the  increased  cost  of  insuring  buildiafs 
and  their  contents,  *  *  »  have  been  held  proper  sub- 
jects for  compensation  in  damages,"  There  is  no  doubt 
but  that  such  is  the  preponderance  of  authority.  Mills. 
Km,  Dom.  §  163,  says;  "Among  the  damages  occasioned 
by  the  location  of  a  railroad  on  a  portion  of  land  is  the  ex- 
posure of  the  crops  and  buildings  on  the  land  to  fire,  from 
the  sparks  emitted  from  passing  trains.  The  apprehen- 
sion of  fire  is  an  clement  of  damages,  notwithstanding  the 
railroad  company  may  be  compelled  by  law  toanswerali 
damages,  whether  resulting  from  negligence  or  not.  The 
owner  may  prudently  insure,  notwithstanding  the  liability 
of  the  company  to  pay  damages.  The  adjacency  of  the 
road  to  the  property  is  an  increase  of  .risk,  and  increases 
the  cost  of  insurance.  Increase  of  cost  of  insurance  dimin- 
ishes the  value  of  the  buildings.  An  action  against  a  rail- 
road company  for  damages  caused  by  fire  is  a  poor  substi- 
tute for  insurance.  The  owner  may  select  hip  insuraace 
company,  but  cannot  select  his  railroad.  The  present 
value  of  building  for  purposes  of  residence  or  for  sale 
is  diminished  by  the  effect  of  a  constant  liability  to  fire  on 
account  of  proximity  to  a  railroad.  The  danger,  to  be 
considered,  must  be  real  and  imminent,  and  will  not  be 
considered  when  buildings  are  at  some  distance  from  the 
railroad.  If  the  danger  is  such  as  render  it  advisable  to 
remove  the  buildings,  the  cost  of  removal  is  a  proper  sub- 
ject of  damages.  A  secretary  of  an  insurance  company 
can  give  an  estimate  of  damages  from  the  increase  of  the 
rate  of  insurance,  and  can  also  testify  that  bis  company 
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had  refused  the  risk  on  account  of  increased  hazard.  In 
some  states  the  doctrine  is  denied,  because  of  the  uncer- 
taia  and  contingent  nature  of  the  damajj^es,  and  because 
the  railroad  would  be  responsible  for  fires  caused  by  neg- 
ligence. Railroad  companies  are  not  responsible  for  acci- 
dental fires,  unless  guilty  of  some  negligence,  and  it  is  not 
negligence  to  employ  locomotives."  Lewis,  Em.  Dom.  § 
497,  says:  "When  a  part  of  a  tract  is  taken  for  railroad 
purposes,  danger  from  fire  to  buildings,  fences,  timber,  or 
crops  upon  the  remainder,  in  so  far  as  it  depreciates  the 
value  of  the  property,  may  be  properly  considered.  It  is 
immaterial  that  the  railroad  company  is  made  absolutely 
liable  for  all  losses  by  fire  which  originate  from  the  oper- 
ation of  the  road,  whether  from  negligence  or  otherwise. 
Such  a  liability  would  doubtless  render  the  depreciation 
in  value  Jess  than  in  cases  where  the  company  was  lia- 
ble only  for  fires  resulting  from  negligence.  It  is  to  be 
borne  in  mind  that  compensation  is  not  to  be  given  for 
increased  exposure  to  fire,  nor  for  increased  insurance 
rates,  nor  for  probable  losses  by  fire  in  the  future  for 
which  no  recovery  can  be  had,  but  simply  for  depreciation 
in  the  value  of  the  property  by  reason  of  danger  from  fire, 
The  evidence  should  be  limited  to  showing  all  the  facts  in 
regard  to  the  situation  of  the  property  and  improvements 
relatively  to  the  railroad,  and  perhaps  to  showing  the  dis- 
tance from  the  road  to  which  the  danger  extends."  Uuder 
these  authorities,  the  question  is,  is  the  value  of  the  prop- 
erty lessened  by  tbe  reasonable  apprehension  of  damage 
from  fire  caused  by  the  operation  of  the  road?  And,  if  so, 
the  amount  of  that  depreciation.  Note,  however,  that  such 
danger  must  be  such  as,  under  all  the  circumstances,  may 
be  reasonably  apprehended,  not  remotclv  chanceful  or 
hazardous.  The  dangermust  be  real,  imminent,  not  mere 
possible  danger.  Hatch  v.  Railroad  Co.,  IS  Ohio  St.  92; 
/ones  \.  Railroad  Co.,  (i^lW.  380;  Proprietors  of  Locks  and 
Caiiulsv.  Nashua  and  L.  R.  Co,.  10  Cush.  385;  Railroad 
Co.  V.  Wa/droii,  88  Am.  Dec.  116;  ColvUlv.  Railroad  Co., 
19  Minn.  288,  (Gil.  240);  Adden  v.  Railroad  Co.,  55  N.  H. 
415.  In  Railroad  Co.  v.  Ross,  (Kan.  Sup.)  20  Pac.  197. 
and  in  Railroad  Co.  v.  Kregelo,  32  Kan.  608,  5  Pac.  15,  the 
Kansas  court  held  that,  while   danger  from   fire  is  to  be 


.y  ClOO^  Ic 


476  Kay  v.  Glade  Creek  &  R.  R.  Co.  [47 

taken  into  consideration  as  an  element  of  damage,  yet.  "it 
is  competent  only  to  take  into  consideration  the  risk  of  fire 
set  out  by  tlic  railroad  comi>any  without  its  Fault,  and  by 
reason  of  the  operation  of  the  road  through  the  premises. 
For  fires  occuring  by  its  ncjjliffcncc  the  company  is  liable 
in  a  proper  action  instituted  therefor  and  this  cIcmcDt 
should  not  be  taken  into  account  in  cstimatin^j  the  dam- 
ages." This  distinction  seems  to  mc  reasonable.  We 
must  not  anticipate  the  occurrence  of  fire,  from  the  mis- 
conduct and  ncglijfcncc  of  the  company's  employes;  for 
that  would  be  purely  guesswork,  speculative  and  not  to 
be  presumed,  and  until  it  occurs  no  damage  results  there- 
from, and  then  the  company  is  liable,  whereas  it  may  be 
reasonable  to  anticipate  and  expect  fires  damaging  forests. 
houses,  barns,  and  hay  or  wheat  stacks,  in  times  of 
drought,  from  the  mere  operation  of  the  road,  without  neg- 
ligence. We  ought  no  more  to  anticipate  negligence  in  the 
future  from  the  operation  of  the  road  than  we  anticipate 
negligence  in  the  imi)roper  construction  of  the  road  in  as- 
sessing damages  in  condemnation  proceedings,  and  such 
damages  are  never  allowed.  This  railroad  ran  through 
timber  lands  of  Mrs.  Kay,  and  did  set  fire  to  fencing,  and 
destroyed  considerable  fencing,  and  injured  her  timber. 
This  had  really  happened,  and  therefore  we  can  by  no 
means  say  that  evidence  bearing  on  the  question  of  dam- 
ages from  dangcrsof  fire  in  the  future  was  improperly  ad- 
mitted. 

Complaint  is  made  that  witness  Scott  was  allowed  to  an- 
swer certain  i|uestions  on  a  certain  page  of  the  stenogra- 
pher's notes,  and  others  "as  shown  in  the  record."  I  do 
not  find  the  questions.     The  specification  is  too  Indefinilo. 

As  to  the  comi)la!nt  that  evidence  of  John  Dillon  and  oth- 
ers was  improper:  No  \mini  is  specified,  except  the  gen- 
eral one  that  they  did  not  know  what  they  were  talkinj; 
about,  for  want  of  knowledge.  That  was  a  question  for 
the  jury,  as  to  the  weight  of  the  evidence,  not  a  question 
of  admissibility. 

As  to  the  complaint  that  the  jury  disregarded  the  award 
made  by  arbitrators  as  to  the  damages:  The  award  is  lost 
irom  the  record.  Moreover,  it  was  not  binding  on  Mrs. 
Kay,  as  no  evidence  is  shown  of  authority  on  the  part  of 
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her  husband  to  sign  it  for  her,  and  it  was  never  carried 
into  judgment. 

As  to  the  complaint  that  there  was  nocvidence  to  show 
that  the  fire  that  burned  fencing  and  damaged  timber 
carae  from  the  defendants' locomotive:  Turner  Ransom's 
evidence  was  before  the  jury,  and,  to  say  the  least,  was 
some  evidence  on  the  subject;  and  we  cannot  set  aside  the 
verdict  for  that  cause.  I  think  it  is  enough  to  fairly  im- 
pute the  fire  to  the  locomotive  of  the  company.  The  jury 
passed  on  the  question  of  negligence.  If  anything  was  al- 
lowed on  that  score,  it  is  probably  under  one  hundred  dol- 
lars; and,  therefore,  if  there  were  error  in  that,  that  alone 
would  not  justify  reversal. 

As  to  the  refusal  to  allow  Carpenter  to  answer  the  ques- 
tion first  asked  on  page  83  of  stenographer's  notes:  The 
original  notes  arc  not  before  us.  The  specification  is  too 
indefinite.  If  it  refers  to  what  Kay  said,  there  is  a  want 
of  authority  to  bind  bis  wife  to  his  declaration. 

As  to  the  refusal  to  allow  Wright  to  answer  the  question, 
"What  did  William  Kay  tell  you,  at  the  time  this  award 
was  made  by  the  arbitrators,  in  regard  to  it?"  There  is  no 
authority  in  Kay  shown  to  bind  his  wife. 

As  to  striking  out  the  answer  of  Boxley,  on  page  102  of 
stenographer's  notes,  not  before  us:  Guessing  at  it,  he 
says  that  Carpenter  and  Wright  were  to  meet,  to  go  over 
the  line  and  get  Kay  to  consent  to  the  construction  of  the 
road,  but  failed  to  do  so,  and  he  then  agreed  that  the  con- 
struction should  be  proceeded  with,  and,  if  they  could  not 
agree  on  the  compensation,  the  matter  should  be  arbi- 
trated. How  does  the  exclusion  of  this  answer  prejudice 
the  defendant?  It  only  shows  the  agreement  of  the  hus- 
band to  arbitrate,  and  his  authority  to  do  so  is  not  shown. 
Suppose  the  plaintiff  had  agreed  to  do  so,  but  failed  to 
finally  agree  to  it;  it  would  not  preclude  this  action. 

As  to  the  refusal  to  allow  Scott  to  answer  certain  ques- 
tions; They  are  not  sufticicntly  specified,  under  above 
principles.  I  am  not  sure,  that  I  could  find  them,  except 
by  guesswork. 

In  addition,  as  to  all  these  questions  which  the  court  re- 
fused to  allow  to  be  answered,  they  cannot  be  considered, 
for  the  reason  that  the  answers  are  not  given,  nor  is  it 
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Htated  what  was  expected  to  be  proven  by  the  answers. 
How  can  we  aay  what  the  answers  would  be, — material  or 
immaterial,  relevant  or  irrelevant?  We  cannot  say  the 
party  is  atfffrievcd  by  the  refusal.  In  Jackson  v.  Hough. 
38  W.  Va.  236,  (18  S.  K.  575) ,  is  the  syllabus:  "Where  a 
tjuestion  is  not  allowed  to  be  answered  by  a  witness  and  it 
does  not  itself  import  that  its  answer  will  prove  a  fact  ma- 
terial, and  it  does  not  otherwise  so  appear,  the  refusal  to 
allow  it  to  be  answered  will  not  be  p^round  of  reversal." 
In  C/u'ldress'  Adm'xv.  Railu-uy  Co.,  94  Va.  186.  (26  S.  E. 
424) ,  the  rule  of  practice  is  stated  to  be  that  if  an  exception 
for  allowln(>f  or  refusing  to  allow  a  question  to  be  answered 
by  a  witness  "fails  to  give  the  answer  of  the  witness,  or 
what  is  expected  to  be  proved  by  him,  the  appellate  conrt 
cannot  determine  the  relevancy,  admissibility,  or  value  of 
the  answer,  and  the  exception  will  not  be  considered." 
The  same  is  held  in  Insurance  Co.  v.  Pollard,  94  Va.  146, 
(26  S.  K.  421),  36  L.  R.  A.  271,  and  KimbaU m.  Carter,  95 
Va.  77,  (27  S.  E.  823),  38  L.  R.  A.  570,  and  Railv.-ay  Co.  v. 
Rei'gcr,  95  Va.  418,  (28  S.  E.  590),  and  Bcirnc  v.  Rosser, 
26  Grat.  537. 

The  last  ground  of  complaint  against  the  judgment  is 
that  the  verdict  for  one  thousand  dollars  against  the  com- 
pany is  excessive.  I  cannot  myself  help  saying  that,  from 
what  I  can  glean  from  the  cold  paper  view  of  the  case,  I  re- 
gard the  verdict  as  high  and  onerous  in  amount, — beyond 
just  compensation.  The  company  occupies  three  and 
seventy-eight-hundredths  acres  of  the  plaintiff's  land,  all 
in  woods,  on  a  steep  mountain  side;  very,  very  rough;  of 
almost  no  value  for  farming  purposes;  placed  by  most  of 
the  witnesses  at  low  value, — one  of  the  moat  intelligent  of 
plaintiff's  witnesses  putting  it  at  four  dollars  or  five  dollars 
per  acre.  For  that  land,  of  course,  the  plaintiff  must  have 
pay,  but  I  can  hardly  see,  on  the  evidence,  that  the  residue 
of  the  land  is  not  worth  as  much  for  all  purposes  as  before 
the  railroad  went  there;  and  that  is  the  test.  Board  of 
Edncalhn  v.  luimnvha  and  M.  li.  Co.,  44  W.  Va.  71,  (29  S. 
E.  503).  But  I  may  be  wrong  in  this  conception,  and  that 
I  am  wrong  is  attested  by  the  verdict  of  twelve  men,  ap- 
proved by  a  competent  circuit  judge,  all  of  whom  were 
present,  and  experienced  the  practical  showing  of  the  trial, 
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and  are  more  competent  to  judge  than  I  am  from  mere  pa- 
per. And  I  must  not  forget  or  disregard  very  material 
evidence  entering  into  this  question  of  damages.  The 
plaintiff's  claim  is  that  from  the  conatruction  of  the  road 
un  her  land  on  the  steep  mountain  side,  by  making  a 
switchback,  her  land  is  cut  up  and  separated,  and  deep 
cuts  have  been  made  and  thereby  outlet  for  her  timber  as 
well  as  coal  has  teen  destroyed;  that  rocks  and  other  de- 
bris from  coal  mining  have  no  place  of  deposit  on  the  steep 
mountain  side,  but  would  slide  into  the  railroad;  and  that 
there  is  no  place  for  loading  the  coal  or  timber  and  it  can- 
not be  got  out,  except  with  expensive  structures.  If  this 
be  so,  of  course  the  damage  is  serious,  and  there  was  very 
considerable  evidence  to  show  this.  Evidence  on  the  plain- 
tiff's side  fixes  the  maximum  damage  at  one  thousand  three 
hundred  dollars  and  on  the  defendant's  side  at  practically 
nothing.  In  truth  the  valuation  ismere  matter  of  estimate 
or  opinion  on  both  sides.  Opinion  evidence,  however,  is  in 
such  cases  admissible, — in  fact,  in  most  cases  controlling, 
in  connection  with  the  facts  and  circumstances.  Blair  v. 
City  of  Charksion.  43  W.  Va.  f.2,  (26  S.  E.  341) ,  35  L.  R.  A. 
852;  Railroad  Co.  v.  Foreman,  24  W.  Va.  662;  Hargrcaves 
V.  lunihcrly,  26  W.  Va.  797.  A  farmer  not  knowing  the 
market  value  of  real  estate,  not  living  in  the  neighborhood 
of  the  particular  land,  and  who  does  not  know  its  situation, 
fertility,  advantages,  and  disadvantages,  cannot  give  his 
opinion  as  to  the  value  of  the  land  before  and  after  the  ap- 
propriation of  the  right  of  way  by  a  railroad  company,  as 
it  is  not  a  question  of  expert  evidence;  but  a  farmer  con- 
versant with  the  land,  as  to  its  situation,  soil,  advantages, 
etc.,  may  state  the  facts,  circumstances,  and  respects  in 
which  the  land  is  benefitted  or  injured,  and  in  connection 
therewith  ma}'  state  his  opinion  of  the  value  of  the  land  be- 
fore, as  compared  with  its  value  after,  the  appropriation  of 
the  right  of  way  by  a  railroad  company.  He  may  not  ex- 
press his  mere  naked  opinion  of  the  amount  of  damages 
caused  by  the  work,  but  must  state  his  opinion  of  the 
value  of  the  land  before  and  after  the  construction  of  the 
railroad,  in  connection  with  the  facts  and  circumstances 
relative  to  the  land  flowing  from  the  construction  of  the 
railroad.     Where  the  law  fixes  a  standard  of  estimation  of 
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damages,  and  a  jury  departs  from  it,  the  verdict  must  be 
set  aside;  but  I  do  not  see  that  such  is  the  case  in  this  in- 
stance, and  therefore  the  Court  cannot  interfere  with  the 
verdict  of  the  jury,  unless  it  be  so  large  or  small  as  to  en- 
force upon  the  Court  the  conviction  that  the  jury  acted  un- 
der the  impulse  of  some  improper  motive  or  some  gross 
error,  or  a  misconception  of  the  subject.  Railroad  Co.  v. 
Sholi,  92Va.  34,  (22S.  K.  811);  Railroad  Co.  \.  Nisihherl, 
46  W.  Va.  202.  (32  S.  K.  1032) .  These  views  result  in  the 
affirmance  of  the  judgment. 


CHARLESTON. 

Calvkrt  v.  Ash  et  al. 
Submitted  January  13, 1900.— Decided  March  24, 1900. 

1.     Parti  ES—./(*rf.(/i'ie*if  Lien— Bill — Tirrieiv. 

Where  a  -siiil  in  ei[iii1y  is  brimjrlil  by  a  party  to  enforce  his 
judgment  leiii  against  real  estate  wtiich  his  debtor  holds 
joinlly  Willi  an.Hher.  nnil  Initli  of  tlie  owners  of  said  real 
estate  are  made  [urties  to  tlie  siiiil,  and  -served  with  propess, 
ultlii>iL);li  111)  allc^iLlion  \»  made  or  lien  axRerted  ag'ainsl  Ihr 
pai-ry  lioldiii},'  siiid  real  pHtale  JoiiiUy  with  shoIi  juilgment 
debtor,  and  the  (-mine  lieiiifr  referred  to  a  -eominisBionner  in 
ascertain  tbe  liens  eTciKtinR  npninst  said  real  estate,  and  Iheir 
priorities,  who  re]>..rtK  a  jiidpnient  lieu  existinjr  ugainsl  Ihf 

debtor  nienli<ined  in  the  bill,  it  is  error  to  decree  a  sale  of 
the  entire  property,  and  sni:h  decree  may  be  set  aside  by 
bill  of  review  filed  in  proper  time.     (p.  487). 

2.— PoRCHASKR— Ct<i-en(  Emptor. 

Caveat  emptor  applies  to  a  purchaser  ata  judicial  sale.   (p.  486J; 
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S.    PuRnHASER— JS'eeMary  Partien. 

\  piirphaser  at  n  jildjrmi  Hate  is  not  prote(?le<I  by  Bpction 
S  lit  rhapler  l.ia  of  llip  Cudp  when  l!ie  rcciird  of  the  suit 
HhnwR  that  necpssHrj'  partiPH  inti-rpitcd  in  llio  proppvlj-  so}d, 
havin);  liens  thereon,  were  not  lipforc  Ihe  court  whpn  said 
sale  was  ordered  and  confirmed,     (pp.  485-486). 

4,    Decree— iSWe. 

A  decree  rendered  in  the  cireHmsfanees  of  this  ease  in  an 
entirety,  and  the  entire  decree  and  sale  made  thereunder 
vrill  be  set  aside,     (pp.  4SG-48T). 

Appeal  from  Circuit  Court,  Cabell  County. 
Bill  by  M.  A.  Calvert  against  Harrison  Ash  and  others. 
Decree  for  plaintiff,  am]  John  B,  Coleman  appeals. 

A^rtned. 
Payne  &  Payne,  for  appellant. 
A.  C.  Blair  and  J.  W.  Kennedy,  for  appellees. 

English,  Judge: 

Harrison  Ash  and  George  Bond  were  joint  owners  of 
certain  real  estate  in  Kanawha  County.  On  the  15th  of 
January,  1897,  M.  A.  Calvert  obtained  a  judg-ment  against 
said  Ash  before  a  justice  of  the  peace  of  said  county  for 
forty-seven  dollars  and  twenty  cents,  with  interest  from 
that  date,  and  costs,  upon  which  judgment  execution  was 
issued,  and  returned  "No  property  found."  On  the  2d  of 
April,  18%,  said  Ash  and  Bond  executed  a  deed  of  trust 
upon  said  real  estate  to  secure  to  McNabb  &  Co.,  certain 
notes  described  in  said  deed  of  trust,  which  was  duly  re- 
corded. M.  A.  Calvert  filed  a  bill  in  equity  in  the  Kanawha 
circuit  court  at  May  rules,  1897,  making  said  Ash,  Bond, 
Sylvester  Chapman,  trustee,  Alexander  McNabb,  and  B. 
H,  Early,  of  McNabb  &  Co.,  parties  defendant,  setting 
forth  the  facts  in  reference  to  obtaining  said  judgment, 
issuing  execution,  and  the  return  of  "No  property;"  also 
as  to  the  execution  of  said  deed  of  trust,  but  alleging  that 
the  amounts  secured  by  said  deed  of  trust  were  fictitious 
and  untrue;  that  said  Ash  and  Bond  never  owed  McNabb 
&  Co.  the  amount  of  said  notes,  or  any  considerable  part 
thereof;  and  that  said  deed  of  trust  was  made  to  delay, 
binder,  and  defraud   the  creditors  of  said  Ash   and  Bond, 
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and  the  creditors  of  each  of  them ;  that  Ash  and  Bond  were 
insolvent,  and  said  trust  deed  operated  as  a  preference  to 
McNabb  &  Co.;  that  any  amount  Ash  and  Bond  may  have 
owed  McNabb  &  Co,,  if  anything,  at  the  date  of  said  deed 
of  trust,  had  long  since  been  paid;  that  said  judg-ment  was 
a  lien  upon  the  real  estate  of  said  Harrison  Ash,  and  that 
the  rents,  issues,  and  profits  thereof  would  not  pay  off  the 
lien,  costs,  and  taxes  thereon  within  five  years;  and  prayed 
that  said  detd  of  trust  executed  by  Ash  and  Bond  to  Syl- 
vester Chapman,  trustee,  might  be  set  aside,  and  held  for 
naught,  so  far  as  it  affected  the  debt  of  plaintiff,  and  that 
said  real  estate  of  Harrison  Ash  might  be  sold  to  satisfy 
the  plaintiff's  judgment.  The  cause  was  referred  to  a 
commissioner  to  ascertain  and  report  the  real  estate 
owned  by  the  defendant,  Harrison  Ash,  the  Itens  against 
the  same,  and  the  amounts  and  priorities  thereof,  and 
whether  the  rents,  issues,  and  profits  of  said  real  estate 
would  discbarge  the  liens  against  the  same  within  five 
years.  In  pursuance  of  this  decree  the  commissioner  re- 
ported the  liens  existing,  and  tbeir  priorities,  and  that  the 
rents,  issues,  and  profits  arising  from  said  estate  would 
not  pay  off  the  liens  thereof  within  five  years,  mentioning 
several,  parties  as  holding  liens  against  said  real  estate, 
who  were  not  made  parties  to  the  suit;  which  report,  be- 
ing unexcepted  to,  was  approved  and  confirmed.  Among 
the  liens  reported  was  a  judgment  recovered  by  John  W. 
Watson  &  Co.  against  Ash  and  Bond  fur  five  hundred  and 
forty-four  dollars  and  sixty-five  cents,  and  costs,  twenty 
dollars  and  eighty-six  cents,  which  judgment  the  court  de- 
creed to  be  a  first  lien  on  the  undivided  ono-half  interest  of 
the  defendant  Bond  in  said  real  estate,  set  aside  said  deed 
of  trust  so  far  as  it  affected  the  said  judgment  creditors, 
and  directed  unless  Raid  Ash  and  Bond,  or  some  one  for 
them,  should  pay  off  said  debts  against  them  within  thirty 
days,  that  a  special  commissioner  therein  named  should 
make  sale  of  said  real  estate  upon  the  terms  and  in  the 
manner  therein  prescribed.  In  pursuance  of  this  decree, 
said  special  commissioner  sold  for  three  hundred  dollars 
said  real  estate  to  one  John  B.  Coleman,  who  complied  with 
the  terms  of  sale.  The  sale  was  reported  to  the  court, 
and  confirmed,  and  a  writ  of  possession  was  issued  to  place 
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said  purchaser  in  possession  of  the  property.  On  the  28th 
of  March,  ]89'>.  said  Ash,  Bond,  Sylvester  Chapman,  trus- 
tee, Alexander  McNabb,  and  B.  H.  Karly  presented  a  bill 
of  review  against  M.  A.  Calvert  and  others,  alleging-, 
among  other  things,  that  the  only  purposes  and  object  of 
the  original  bill  were  to  enforce  the  judgment  of  said  Cal- 
vert against  H.  Ash,  and  to  have  declared  void  said  trust 
deed  in  favor  of  McNabb  &  Co.  as  to  the  judgment  of  M. 
A.  Calvert;  that  no  claim  was  made  in  said  original  bill  in 
favor  of  anyone  against  the  real  estate  of  said  Bond,  the 
prayer  of  said  original  bill  being  to  sell  the  real  estate  of 
said  Ash  in  satisfaction  of  Calvert's  judgment;  and  no  re- 
lief was  asked  against  said  Bond  in  respect  to  his  interest 
in  said  real  estate,  there  being  no  prayer  to  sell  his  real 
estate  in  satisfaction  of  any  claim;  that  said  decree  was, 
therefore,  void  so  far  as  it  decreed  the  sale  of  Bond's  in- 
terest in  said  real  estate,  and  no  title  passed  to  Coleman  by 
reason  of  the  decree  and  sale,  or  of  the  confirmation  of 
said  sale  and  commissioner's  deed  as  to  entitle  him  to  pos- 
session of  said  real  estate.  The  plaintiff  also  alleged  that 
the  commissioner  has  no  authority  or  jurisdiction  within 
the  scope  of  the  original  bill  to  report  the  claim  of  Watson 
&  Co.  against  Bond,  or  to  report  the  same  as  a  lien  against 
his  interest  in  the  land,  and  decree  a  sale  of  it  in  satisfac- 
tion thereof;  that  proper  parties  were  not  before  the  court; 
that  one  member  of  the  firm  of  McNabb  &  Co.,  viz.,  J,  B. 
Chapman,  was  not  made  a  party;  that  the  original  bill  was 
taken  for  confessed,  and  that  Bond  knew  nothing  of  said 
decree  and  sale  of  his  interest  in  said  real  estate  until  the 
writ  of  possession  went  into  the  sheriff's  hands;  and  the 
plaintiffs  prayed  that  the  decree  confirming  said  report, 
and  decreeing  a  sale  of  said  real  estate,  and  holding  said 
deed  of  trust  in  favor  of  McNabb  &  Co.  to  be  fraudulent, 
as  well  as  the  decree  confirming  said  sale,  be  reversed  and 
set  aside,  the  sale  thereunder  be  declared  null  and  void, 
as  well  as  the  deed  to  Coleman,  and  that  the  sheriff  of  Ka- 
nawha county  be  restrained  and  enjoined  from  executing 
said  writ  of  possession  until  the  matters  arising  on  said 
bill  of  review  have  been  heard  and  determined.  The  de- 
fendants demurred  to  the  bill  of  review,  and  Coleman  filed 
his  answer  to  the  same,  which  answer  the  plaintiffs  moved 
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to  strike  out,  which  was  accordingly  done,  as  iasufficieDt 
in  law,  and  the  court  decreed  that  the  decree  entered  in 
the  original  cause  on  June  15,  1898,  be  set  aside,  and  the 
sale  made  thereunder  on  the  1st  of  October,  1898,  as  well 
as  the  decree  confirming  the  same,  entered  October  5tb  Id 
said  original  cause,  be  sot  aside,  vacated,  and  held  for 
naugbt,  and  that  the  deed  from  W,  D.  Payne,  special  com- 
missioner,  to  John  B.  Coleman,  for  said  real  estate,  be  can- 
celled, set  aside,  and  held  for  naught,  and  the  injunction 
awarded  therein  be  perpetuated;  and  from  this  decree 
Coleman  obtained  this  appeal. 

The  iirst  error  relied  on  is  that  the  court  erred  in  set- 
ting aside  the  decree  of  sale  and  the  sale  made  thereunder 
to  appellant.  Did  the  court  so  err?  There  can  be  but  one 
answer  to  this  question.  The  original  bill  sought  no  relief 
against  the  real  estate  of  the  defendant  Bond;  no  claim  was 
asserted  against  it,  and  the  court  was  not  asked  to  subject 
it  to  any  lien,  or  sell  it  for  any  purpose  whatever.  It  is 
true,  a  trust  lien  recorded  against  the  real  estate  of  Ash 
and  Bond  was  sought  to  be  removed  on  the  ground  that  the 
same  was  fraudulent,  but  it  is  apparent  this  was  pra3ed 
for  merely  that  the  interest  of  Ash  might  be  subjected  to 
the  plaintiff's  lien  after  being  freed  from  this  fraudulent 
trust.  No  matter  how  carefully  the  defendant  Bond  had 
read  the  bill,  he  would  have  found  nothing  indicating  a 
wish  or  intention  to  subject  his  land  to  sale.  The  prayer 
of  the  original  bill  was  that  the  trust  deed  be  set  aside,  so 
far  as  it  interfered  with  the  plaintiff's  claim,  and  to  sub- 
ject the  real  estate  of  Ash— not  that  of  Bond — to  the  pay- 
ment of  plaintiiF's  lien.  From  the  commissioner's  report 
in  this  cause  it  appears  that  K.  Callahan  has  a  judgment 
lien  against  Harrison  Ash  for  ninety-two  dollars  and  four- 
teen cents,  which  is  the  first  lien  on  his  real  estate;  that 
Coleman  has  a  judgment  for  one  hundred  and  eight  dollars 
and  forty-four  cents,  which  constitutes  the  third  lien  oo 
said  real  estate;  that  William  Reynolds  has  a  judgment  for 
seventy  dollars  and  eightv-five  cents  against  Coleman  and 
Ash,  which  is  reported  as  the  fourth  lien  on  said  land;  that 
John  W.  Watson  &  Co.  have  a  judgment  against  Ash  and 
Bond  for  five  hundred  and  forty-four  dollars  and  sixty-five 
cents,  with  interest  and   costs,  which   is  reported  as  the 
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first  on  the  one-half  interest  of  George  Bond  in  said  land. 
Now,  it  does  not  appear  that  said  judgment  creditors,  E. 
Callahan,  J.  B.  Coleman,  or  William  Reynolds  came  in  by 
petition,  and  asserted  their  liens,  or  asked  m  any  manner 
to  be  parties  to  the  suit,  or  that  said  lienors  presented  and 
proved  their  judgment  liens.  Section  7  of  chapter  13^  of 
the  Code  provides  that  "every  such  lien  holder,  whether 
be  be  named  as  a  party  to  the  suit  or  not,  or  wbeihcr  he  be 
served  with  process  therein  or  not,  may  present,  prove 
and  have  allowed  any  claim  he  may  have  against  the  judg- 
ment debtor  which  is  a  lien  on  such  real  estate  or  any  part 
thereof,  and  from  and  after  the  time  he  presents  any  such 
claim  he  shall  be  deemed  a  party  plaintiff  in  such  suit." 
My  interpretation  of  this  statute  is  that  he  must  present 
and  prove  his  claim,  which  is  ordinarily  done  by  petition. 
How  the  commissioner  ascertained  these  liens  does  not 
appear.  It  may  have  been  done  by  reference  to  the  rec- 
ord, but  there  is  nothing  to  show  that  the  lienors  presented 
them  to  the  commissioner  in  any  manner;  and  the  statute 
does  not  intend  that  the  act  of  the  commissioner  in  search- 
ing the  record  and  thus  reporting  the  liens  shall  make  the 
lienors  parties  to  the  suit.  The  statute  says  "parties 
plaintiff,"and  so  they  would  be  if  they  filed  petitions,  pre- 
sented their  claims,  and  prayed  that  they  be  given  their 
proper  priority  as  hcnors;  and,  for  aught  that  appears  in 
this  case,  these  judgments  may  be  entitled  to  credits. 
Neither  of  these  lienors  can  be  considered  in  any  sense  as 
parties  plaintiff  to  this  suit.  The  other  members  of  the 
Court  do  not  agree  with  mc  upon  this  proposition,  but  this 
fact  does  not  change  the  result,  as  J.  B.  Chapman,  one  of 
the  firm  of  McNabb  &  Co.,  was  not  made  a  party,  which 
firm  held  a  lien  on  said  property.  In  the  case  of  Undcr- 
-.vood's  Ex'r  v.  Pack,  2?>  W.  Va.  704,  it  was  held  that  "a 
purchaser  at  a  judicial  sale  is  not  protected  by  section  8  of 
chapter  132  of  the  Code,  when  the  record  of  the  suit  shows 
that  necessary  parties  interested  in  the  property  sold, 
having  liens  thereon,  were  not  before  the  court  when  said 
sale  was  ordered."  See,  also,  Xczfcottih  v.  Brooks,  16  W. 
Va.  66,  67.  In  Pappcnhcimtr  \:  Roberts,  24  W.  Va.  712, 
Woods  J.,  delivering  the  opinion  of  the  Court,  said:  "It 
is  clear  that  the  purchaser  would  not  be  protected  under 
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said  section  if  parties  shown  by  the  record  of  the  suit  to  be 
interested  in  the  property  by  having  liens  thereon  were 
not  before  the  court."  See,  also,  Hull  \.  llulfs  Heirs,  26 
W.  Va.  30,  and  the  authorities  there  cited.  Applying  the 
principles  announced  in  the  authorities  above  quoted  and 
referred  to,  we  are  led  to  the  conclusion  that  the  pur- 
chaser, John  B.  Coleman,  is  not  protected  by  section  8  of 
chapter  132  of  the  Code;  ncithercan  hccomplain  if  the  de> 
crce  under  which  he  became  a  purchaseer  conferred  no 
title  on  him.  2  Bart.  Ch.  Prac.  1190,  §  347,  says:  "The 
rule  caveat  emptor  applies  in  all  its  rigor  to  judicial  sales, 
and,  in  the  absence  of  mistake  or  fraud,  the  consetjuence 
of  which  we  have  considered,  the  buyer  must  look  out. for 
himself.  He  buys  at  his  own  risk,  both  as  to  title  and 
quality.  As  we  have  seen,  his  bid  at  the  commissioner's 
sale  is  a  mere  otTer;  and  although,  after  confirmation,  bis 
title  relates  back  to  the  day  of  sale,  yet  he  has  until  confir- 
mation to  examine  into  the  title,  and  to  inquire  if  there  be 
any  defects  in  the  proceeding."  In  Bank  v.  /Iyer  (decided 
March,  18'W)  32  S.  E.  1000,  this  Court  held  that  a  pur- 
chaser under  a  decree  is  held  to  know  its  contents,  and 
what  property  or  estate  he  is  to  acquire.  See,  also,  Ho- 
back  V.  Milkr,  44  W.  Va.  f>3.S  (29  S.  B.  1014),  and  William' 
son  V.  Jones,  43  W.  Va.  563,  (27  S.  E.  411),  3S  L.  R.  A.  (.94. 
In  the  case  at  bar  it  seems  that  process  was  served  on 
Bond,  and  he  was  made  a  party  to  the  suit,  although  no 
lien  was  asserted  in  the  bill  against  his  land,  and  no  sale 
thereof  was  prayed  for.  In  these  circumstances  the  de- 
cree directing  the  sale  of  his  land  was  an  erroneous  one. 
While  the  court  had  jurisdiction  of  Bond  by  service  of  pro- 
cess, the  bill  asked  lor  no  relief  against  the  land,  and  the 
court,  in  the  absence  of  any  allegation  showing  any  lien  or 
liability  against  Bond's  estate,  or  anv  prayer  for  its  sale, 
clearly  erred  in  directing  the  sale  of  said  realty.  The  de- 
cree was  a  joint  one  against  the  land  of  Ash  and  Bond,  and 
the  sale  under  it  a  sale  of  the  entire  property.  The  case 
of  dray  V.  i>ttnirt.  33  Grat.  351,  draws  a  distinction  be- 
tween an  erroneous  judgment  and  a  void  one.  The  first 
is  there  held  to  be  a  valid  judgment  until  reversed,  pro- 
vided it  is  the  judgment  of  a  court  of  competent  jurisdic- 
tion.    The  latter  is  no  judgment  at  all;  it  is  y  mere  nullity. 
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The  first  cannot  be  assailed  ia  any  court  but  an  appellate 
court.  The  latter  may  be  assailed  in  any  court  anywhere, 
whenever  any  claim  is  made  or  right  asserted  under  it. 
The  decree  directing  the  fialc  of  this  real  estate  must  be 
regarded  as  an  entirety,  although  it  was  an  erroneous  de- 
cree. The  appellant  became  the  purchaser,  not  of  a  part, 
but  of  the  entire  property  sold  under  the  decree.  lam, 
therefore,  of  opinion,  that  the  circuit  court  committed  no 
error  in  striking  out  the  answer  of  appellant  to  tbe  bill  of 
review,  or  in  setting  aside  the  entire  decree  rendered  in 
the  original  cause  on  the  ISth  of  June,  18'J8,  directing  the 
sale  of  said  real  estate,  the  sale  made  thereunder  on  the 
1st  of  October,  IS')8,  and  the  decree  entered  on  the  5th  of 
October,  1898,  confirming  the  same,  or  in  canceling  the 
deed  of  conveyance  made  to  appellant  by  said  special  com- 
missiuacr.  The  decree  is  affirmed.  But  nothing  herein 
contained  is  to  preclude  the  purchaser,  Jobn  £.  Coleman, 
from  applying  to  the  circuit  court  of  Kanawha  County  for 
restitution  of  tbe  purchase  money  paid  by  him. 
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1 18  m\ 
Submitted  January  30,  1900— Decided  March  24,  1900.         "4T~ist1 

I.     QVARitlAS—Wtrrd—J!rgiU(iiiff  Trunt. 

To  crente  ii  resi[ltiii(f  triiKt  in  fnvor  «f  a  ward  in  a  tract, 
or  Innrt  pijri'hasi'cl  by  hi»  pimrflinn.  the  trnst  funds  must 
either  have  been  jiaid  nl  Ihe  time  of,  or  entered  into  the  con- 
sideration for  the  contract  of  purchase,  though  afterwards 
paid.     (p.  490). 
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2.     PURCHASB  BY  GUARDIAN—  Wardii-  Pundt. 

If  a  (ruaniiriii  |iiiri-liiLSfH  a  Inu't  "f  land  uith  her  own  money 
anil  (11)  lur  fiivn  i-ioilil,  ilinl  tailed  Ihi-  <leeil  in  hir  own  namf, 
the  mere  fiiel  lliul  slie  tmtisfieM  tlie  unpaid  purchase  moncj 
out  (if  the  iriiariliiiiiHlii|i  funds,  whieh  afterwards  come  into 
her  haiidK,  cHnii.d  ereiitc  a  ri'siilting  IriiHt  in  favor  of  her 
wardH.  A  tvnirt  nf  eijuily,  in  a  iiro|>pr  tane,  may  treat  siict 
funds  sn  used,  and  to  the  extcut.  thereof,  as  a  charge  against 
the  land.  Ipp.  490-491). 
8.    GvKRDiKH—FuiulH—NiftKHarlcs. 

A  Frllardiiiii.  havinj;  n..  funds  lefTall.v  uppiii'able  thereto,  who 
furnifihes  neeeRsiirii's  to  hin  ward,  has  the  same  ripht   to  en- 
fort-cnieiit   and    reiiuliiirsi'inent    thereof  as   any   otlier   person 
furnishing  such  necessaries,     (p.  494). 
A.     EfiUlTV—Litif/rition  I'njum. 

\  cnurl  of  ei|uily  Hill  nut.  ciinnlenance  the  unjust  litigs- 
tion  of  an  iiudiilifui  son  nfininst  his  mother,  although' sh? 
is  his  legal  tfuardiiin.     (p.  496). 

Appeal  from  Chxuit  Court.  Harrison  County. 
Bill  by  Jefferson   Myers  against  Laura  A.  Myers.     De- 
cree for  defendant,  and  plaintiff  appeals, 

A^rmed. 

Hakvkv  W,  Hakmek,  for  appellant. 

John  B.*ssE-;t,i.  and  Kdwin  MAXW^:LL,  for  appellee. 

DiiNT,  Pkksidknt; 

In  the  circuit  court  of  Harrison  County,  Jefferson 
Myers,  son,  brings  a  suit  against  Laura  A.  Myers,  mother 
and  guardian,  to  enforce  an  aileged  resulting  trust  id  a 
tract  ol  seventy-nine  acres  of  land  owned  by  the  latter. 
The  circuit  court  found  against  the  son,  and  he  appeals. 

The  facts  are  as  follows:  In  1S74,  John  C,  Myers  died, 
leaving  a  widow,  the  defendant,  and  five  sons,  ot  which  the 
plaintiff  was  one,  at  that  time  about  one  year  old.  lie  left 
a  small  amount  of  personal  property,  and  some  real  estate 
heavily  incumbered  with  debts.  His  father  qualified  as 
his  administrator,  and  proceeded  to  sell  his  property  and 
pay  his  debts.  About  the  year  1S78  the  defendant  received 
from  the  estate  her  dower,  amounting  to  one  thousand  and 
eighty-seven  dollars  and  fifty  cents.  She  used  a  portion 
in  maintaining  herself  and  children,  and  on  the  25tli  of 
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March,  1879,  she  purchased  a  small  tract  of  land,  contain- 
ing seventy-nine  acres,  at  the  price  of  one  thousand  three 
hundred  dollars,  seven  hundred  and  twenty-eight  dollars 
of  which  she  paid  cash  in  hand,  being  the  residue  of  her 
dower,  and  gave  her  three  notes,  one  for  one  hundred  and 
seventy-two  dollars,  and  the  others  for  two  hundred  dol- 
lars, each,  payable  annually.  Some  time  afterwards  she 
borrowed  the  money,  and  paid  off  these  notes,  and  gave  a 
deed  of  trust  on  the  land  to  secure  this  loan.  In  the  year 
1883  she  received  in  round  numbers,  for  her  five  sons, 
about  eight  hundred  dollars,  being  the  balance  on  the  sale 
of  the  real  estate  after  payment  of  debts.  This  mon^y 
she  used  in  paying  off  the  trust  deed.  In  1S84  she  settled 
her  accounts  as  guardian  of  the  plaintiff  before  a  commis- 
sioner, who  found,  after  deducting  proper  credits,  a  bal- 
ance of  one  hundred  and  one  dollars  and  forty-three  cents 
due  the  plaintiff,  subject  to  a  printer's  fee  of  one  dollar  and 
fifty  cents;  leaving  in  her  hands,  as  such  guardian,  a  net 
balance  of  ninety-nine  dollars  and  ninety-threc  cents. 
PlaintifiE  was  at  that  time,  and  had  been,  living  with  his 
mother,  and  supported  by  her  since  his  father's  death. 
About  this  time  he  began  to  work  out  and  live  with  others, 
but  was  at  home  off  and  on.  He  went  over  in  Tucker 
Countv  to  work,  and  in  18'J0  he  was  brought  home  an  inva- 
lid, having  been  injured  in  the  mines,  and  his  mother  re- 
ceived him  and  nursed  him  back  to  health,  and  paid  his 
physician's  bills.  She  also  paid  some  store  bills  for  him, 
and,  after  he  was  able,  sent  him  to  a  private  school,  and 
paid  his  tuition.  He  wanting  to  buy  a  horse  from  her, 
she  gave  it  to  him.  8he  settled  with  all  the  other  children 
satisfactorily  when  they  became  of  age.  He  made  no  de- 
mand on  her,  and  she  considered  his  claim  fully  settled  by 
the  services  she  had  rendered  him  and  the  money  she  had 
paid  out  for  him.  At  length,  about  the  time  of  the  institu- 
tion of  this  suit,  oil  developments  reached  this  land.  The 
plaintiff  conceived  the  idea  of  setting  up  a  resulting  trust 
therein  on  account  of  his  money  used  by  his  mother  in  the 
payment  of  the  trust  lien  against  the  same.  He  filed  his 
bill.  She  answered,  denying  his  right  to  any  interest  in 
the  land,  insisting  that  she  owed  him  nothing,  by  reason  of 
her  services  and  the  expenditures  aforesaid,  and  alleged 


.yGoo^k' 


490  Myebs  r.  Mvebs.  [47 

her  williog'ness  aod  ability  to  pay  any  amount  that  mig'ht 
be  found  due  plaintill  on  a  fair  settlement  any  time.  The 
only  evidence  on  which  the  plaintiff  founds  his  claim  for  a 
resulting  trust  is  that  of  George  W.  McKcown,  tlie  vendor 
from  whom  his  mother  purchased  the  land,  and  is  to  the 
effect  that  she  said  she  had  no  money  to  pay  the  deferred 
payments,  but  that  Jacob  Myers  had  the  children's  money, 
and  thai  wus  the  money  with  which  she  expcctt-d  to  meet 
the  payments.  In  the  case  of  Lehman  v,  Lc-fh,  62  Ala. 
133,  it  is  said:  "The  general  rule  is  that,  when  a  result- 
ing trust  is  sought  to  be  established  and  ingrafted  upoo 
a  conveyance  absolute  in  its  terms,  the  complainant  must 
by  his  bill  distinctly  and  precisely  aver  the  facts  from 
which  it  is  claimed  to  result.  The  proof  must  correspond 
with  the  pleading,  and  must  be  clear,  full,  satisfactory, 
and  convincing.  If  the  proof  is  uncertain,  if  it  is  doubtful 
and  unsatisfactory,  relief  cannot  be  granted.  The  pre- 
sumption arising  from  the  conveyance,  that  it  fully 
speaks  the  whole  truth,  must  prevail  until  the  contrary  is 
established  beyond  reasonable  controversy.  The  burden 
of  removing  this  presumption  rests  upon  the  party  asser- 
ting the  contrary,  and  it  is  not  enough  for  him  to  gener- 
ate doubt  and  uncertainty.  'A  judgment  of  the  court,  a 
deliberate  deed  or  writing,  are  of  too  much  solemnity  to 
be  bru>ihed  away  by  loose  and  inconclusive  evidence.' 
Ilowhiml  V.  Blake.  ')7  U.  S.  626,  24  L,  Ed.  1027. "  10  Am. 
&  Kng,  Enc.  Law,  4V.  In  the  case  of  IVcM  v.  Bai7ey,Al 
W.  Va.  463  (23  S.  E.  644),  it  was  held  that  the  time  of  "pay- 
ment made  no  difference,  provided  it  was  made  in  pur- 
suance of  the  contract  of  purchase;  that  is  to  say,  that,  if 
the  contract  was  entered  into  with  the  understanding  that 
the  trust  funds  were  the  source  of  payment,  then  a  re- 
sulting trust  would  follow.  But  if  the  property  is  pur- 
chased with  funds,  and  on  the  credit,  of  the  purchaser, 
and  she  takes  the  title  in  her  uwn  name,  and  afterwards 
uses  the  trust  fund  in  payment  of  her  indebtpdnessfor 
the  land,  there  can  be  no  resulting  trust,  although,  in  case 
of  her  insolvency  or  lack  of  security,  the  land  might  be 
charged  with  the  amount  of  the  fund  used,  except  in  the 
hands  of  an  innocent  purchaser  without  notice,  as  eyuity 
will  follow  trust  funds  so  long  as  they  can  be   identified 
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without  injury  to  ianoccol  third  parties.  The  trust  must 
be  coeval  with  the  transfer  of  the  property,  or  it  can  have 
no  esistence  at  all.  In  the  case  of  French  v.  Sheflar,  83 
Ind.  266,  it  is  held:  "Where  a  j>;uardian  purchases  lands 
for  himself,  upon  his  own  credit,  and  takes  a  conveyance, 
and  afterwards,  in  violation  of  his  duty,  uses  the  money  of 
his  wards  in  payment  of  the  purchase  money,  no  trust  in 
the  lands  results  or  arises  in  favor  of  the  wards." 

The  defendant  purchased  this  land  in  her  own  name, 
used  her  own  money  in  part  payment  thereof,  and  her 
credit  and  a  Hen  on  the  land  for  the  residue,  and  after- 
wards borrowed  the  money  to  satisfy  this  lien,  and  gave  a 
deed  of  trust  to  secure  the  same,  and  then,  as  ^ruardian, 
used  an  inconsiderable  amount  of  the  plaintiff's  money  to 
discharge  the  trust  lien,  but  is  able  and  has  held  her- 
self ready  and  willing,  at  all  limes  to  account  to  him  for  it. 
The  mere  fact  that  she  told  the  truth  to  her  vendor,  that 
she  had  no  other  source  to  look  to  for  the  payment  of  her 
notes  than  the  children's  money  in  the  hands  of  their 
grandfather,  is  not  sufficient  to  create  a  resulting  trust; 
for  she  did  not  in  any  manner  bind  these  funds,  or  ever 
agree  to  pay  them  on  such  purchase  money,  but  used 
only  her  individual  credit,  and  the  estate  created  by  the 
investment  of  her  own  funds  in  the  land.  The  vendor 
did  not  receive  any  of  the  guardianship  funds,  nor  did  he 
bind  himself  or  agree  to  look  to  them  for  payment.  lie 
was  amply  secured  without  doing  so.  Hence  the  guard- 
ianship funds  did  not  enter  into  the  contract  of  purchase, 
and  therefore  no  resulting  trust  could  arise  by  reason  of 
their  after  use.  The  circuit  court  committed, no  error  in 
holding  that  the  plaintiff  was  not  entitled  to  the  specific 
relief  sought. 

The  plaintiff's  counsel  insists  that  the  court  erred  in 
not  directing  an  account  under  the  prayer  for  geueral  re- 
lief. The  court's  order  is  as  follows:  "Upon  consJdera- 
tion  wiiereot,  it  appears  to  the  court  that  the  plaintiff  is 
not  entTTTed  to  the  specific  relief  prayed  for  in  his  bill,  in 
so  far  as  the  same  seeks  to  set  up  an  implied  or  resulting 
trust  as  against  the  defendant,  and,  the  plaintiff  not  ask- 
ing- to  prosecute  his  suit  for  any  other  matter  alleged  in 
his  bill,  it  is  adjudged,   ordered,  and  decreed  that    the 
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plaintiff's  bill  be  dj^mit^gctl.  but  without  prejudice,"  etc. 
From  this  it  is  plain  the  circuit  court  ^ave  the  plaiotill 
opportunity  to  have  an  account  if  he  wish  it,  but,  he  de- 
clining it,  the  court  could  do  nothing  else  but  dismiss. 
Nor  is  it  plain  that  the  plaintiff  was  entitled  to  an  account. 
According  to  his  own  evidence,  his  mother  had  offered 
dim  many  times  the  amount  she  could  possibly  have  been 
indebted  to  him  not  to  sue  her  or  abandon  his  suit,  and  he 
refused  to  accept  it.  She  says,  un  the  other  band,  that 
she  owed  him  nothing,  but,  on  a  fair  settlement  of  accounts, 
he  would  be  indebted  to  her.  Up  until  be  was  about  eleven 
years  of  age  she  had  to  support  and  care  for  him,  and  used 
her  dower  estate  in  so  doing.  No  doubt  she  many  times 
denied  herself  the  actual  necessities  «f  life,  that  her  child- 
ren might  be  provided  for  to  the  full  extent  of  her  ability. 
Then  she  received  his  patrimony,  amounting  to  ninety- 
nine  dollars  and  ninety-three  cents.  The  interest  of  this 
sum  she  was  intitled  to  use  in  his  maintenance,  and  re- 
imbursing herself  for  excess  of  expenditures.  Six  dollars 
per  annum  for  a  mother's  love  and  care!  He  complains 
she  did  not  make  annual  settlements.  The  taxes,  costs, 
and  expenses  of  such  settlements  would  more  than  have 
devoured  the  income  of  his  estate,  and  left  nothing  for  his 
maintenance.  The  letter  of  the  law  must  bend  to  its 
spirit,  and  equity  will  not  require  a  literal  compliance 
therewith  to  the  injury  of  both  guardian  and  ward.  A/n- 
f>-iiircv.  Doc/nan,  24  \V.  Va.  507.  It  must  be  considered, 
then,  that  the  mother  had  the  right  and  did  use  the  inter- 
est on  his  estate  in  his  behalf.  That  would  still  leave  in 
her  hands,  unaccouoted  for,  ninety-nine  dollars  and  ninety- 
three  cents.  In  ISW,  when  he  had  almost  reached  his  ma- 
jority, and  had  jiassed  out  from  under  his  mother's  care, 
and  was  supporting  himself,  he  was  injured  in  the  Tucker 
County  mines,  and  brought  back  to  his  mother's  care  a 
helpless  invalid.  She  was  under  no  legal  obligations  to  re- 
ceive him,  but  she  might  have  laid  aside  her  motherly 
affection  and  treated  him  as  he  has  seen  fit  to  treat  her  in 
these  proceedings,-  as  a  stranger  of  strangers,  without 
a  tie  of  blood  or  kinship;  but  she  received  back  bis  bruised 
and  wounded  body,  and  for  twenty  long  weeks  watched 
over  him  night  and  day,  nursed  him  back  to  life  and  health 
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again, and  waft  then  compelled  by  him  to  pay  even  his  store, 
doctor,  and  tiiition  bills,  and  when  he  wanted  to  purchase 
a  horse  of  her  she  kindly  made  him  a  present  of  it.  She 
claims  that  all  this  was  more  than  a  sufficient  offset  to  the 
ninetj-nine  dollars  and  ninety-three  cents,  but  he  insists 
that  her  claim  was  a  gfift,  and  is  barred  by  the  statute  of 
limitations.  She  claims  that  she  only  asks  it  as  a  credit 
on  the  ninety-nine  dollars  and  ninety-three  cents.  He  ans- 
wers, "But  you  had  no  right  to  use  this  money  during  my 
infancy  in  paying  my  debts,  and  providing-  me  with  things 
absolutely  necessary  for  my  comfort  and  enjoyment,  be- 
cause you  did  not  first  obtain  an  order  of  court  authorizing 
the  espenditure  of  this  fund,  and  you  are  therefore  not  en- 
titled to  any  credit  therefor."  That  is  to  say,  when  he 
was  brought  to  her  door,  a  helpless  invalid,  that  she  could 
not  receive  him,  provide  him  with  a  physician,  food,  and 
medicine,  and  look  to  him  for  payment  thereof,  unless  she 
first  employed  a  lawyer,  filed  a  petition  in  the  circuit  court, 
had  a  guardian  ad  litem  appointed,  took  the  necessary 
depositions,  and  had  an  order  of  the  court  entered,  allow- 
ing her,  after  the  payment  of  costs  therefrom,  to  disburse 
the  ninety-nine  dollars  and  ninety-three  cents,  if  there 
was  any  balance  left.  This  law  was  never  intended,  in 
all  its  strictness,  to  apply  to  estates  of  small  or  inconsider- 
able value,  or  in  cases  of  emergency  or  necessity.  If  it 
was,  the  sooner  it  is  repealed  or  modified  the  better  it  will 
be  for  the  children  whom  it  was  made  to  protect.  It  is 
the  duty  of  a  court  of  chancery,  having  jurisdiction  of  such 
matters,  to  so  construe  it  as  to  make  it  operate  with  jus- 
tice and  equity.  In  short,  the  rules  and  principles  of 
equity  must  be  applied  to  it.  He  who  seeks  must  do 
equitv-  An  infant,  without  regard  to  guardianship,  is 
liable  for  necessaries.  Blackstone  says  an  infant  "may 
bind  himself  to  pay  for  his  necessary  meat,  drink,  apparel, 
physic,  and  such  other  necessaries,  and  likewise  for  his 
^ood  teaching  and  instruction,  whereby  he  may  profit  him- 
self afterwards."  In  10  Am.  &  Eng.  Enc.  Law.  660,  the 
law  is  stated  to  be:  "There  are  some  contracts  manifestly 
for  the  benefit  of  the  infant,  where  it  would  be  detriment- 
al to  his  interests  not  to  be  bound  bj'  them.  Such  con- 
tracts the  law  holds  as  binding  as  contracts  between  adults. 
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These  contracts  have  tu  do  with  the  existence  and  proper 
maiatenancc  of  the  infant,  and  he  might  suffer  severely  if 
he  could  not  pledfre  his  credit  for  the  supply  of  necessaries 
to  h  imself.  Food,  lodgingf,  clothing,  medical  attendance, 
and  education  are  the  leading  elements  in  the  doctrine  of 
necessaries."  The  mere  fact  that  an  infant  is  under 
guardianship,  if  he  has  no  estate  legally  liable  for  his 
maintenance,  does  not  destroy  his  liability  for  necessaries. 
And  a  guardian,  without  such  estate,  has  the  same  right 
to  furnish  him  such  necessaries  as  any  other  individual. 
And  the  guardian,  aftei  his  ward  reaches  bis  maturity,  if 
he  have  no  estate  applicable  to  the  payment  of  ibe  same, 
may  hold  such  ward  personally  responsible  for  necessaries 
furnished  him  during  his  minoritv.  The  fact  that  section 
9,  chapter  82,  Code,  provides,  that  neither  the  ward  per- 
sonally, nor  bis  real  estate,  shall  be  liable  for  disburse- 
ments authorized  by  the  court,  does  not  destroy  bis  cooi- 
mon-law  liability  for  necessities.  Nor  does  the  fact  that, 
under  section  K,  the  guardian  cannot,  in  his  guardianship 
settlements,  be  allowed  bis  expenditures  over  and  above 
the  ward's  annual  income  and  the  disbursements  author- 
ized by  order  of  court,  destroy  the  guardians' individual 
common-law  right  to  hold  his  ward  liable  for  necessaries 
furnished  him  tor  the  payment  of  which  there  are  no 
funds  or  estate  in  bis  hands  legally  liable.  In  Woerner, 
Guardianship,  1S7,  it  is  said,  "It  is  an  old  and  familiar  doc- 
trine that  infants  and  other  persons  under  disability  to  con- 
tract are  bound,  nevertheless,  for  necessaries,  to  tl\e  ex- 
tent of  their  reasonable  value,  to  those  who  furnish  them 
by  reason  of  their  need  or  at  the  request  of  the  infant. 
*  *  *  For  necessaries  so  furnished  by  a  guardian,  be 
will  be  reimbursed  out  of  the  ward's  estate."  Reading  v. 
Wilson.  38  N.  J.  Kq.  446;  Uroil  v.  Crncf's  Atfni'r,  30  Mo. 
253,  256;  Wa/Hs  \:  A'ai/c,  43  W.  Va.  529,  (27  S.  E.  227K 
The  ward  suing  the  guardian  for  a  settlement  after  he 
reaches  his  majority,  a  court  of  equity  will  not  require  the 
guardian  to  establish  his  individual  claim  for  necessaries 
at  law,  but,  having  jurisdiction  for  one  purpose,  will  ^o 
complete  justice  between  the  parties.  Nor  will  it  allow  a 
just  claim  for  necessaries  in  excess  of  the  funds  in  the 
guardian's  hands,  to  the  extent  of  such  funds,  to  be  barred 
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by  the  statute  of  limitations,  but  will  presume  from  the 
lapse  of  time  the  ward  was  in  bringing:  his  suit,  taken  to- 
gether with  other  circumstances,  that  the  ward,  on  coming 
of  age,  acquiesced  in  the  application  of  such  funds  to  the 
payment  of  such  necessaries.  This  is  a  very  strong  case 
for  the  application  of  this  doctrine.  The  Plaintiff,  when 
about  nineteen  years  of  age,  was  severely  injured.  He 
was  taken  to  his  mother's  home.  He  required,  as  absolute 
necessities,  shelter,  nursing,  medicine,  clothing,  and  food 
for  twenty  weeks,  and  also  while  he  was  convalescing,  she 
sent  him  to  school,  and  gave  him  a  horse;  in  all  as  she  main- 
tains amounting  to  four  hundred  and  thirty  dollars  and 
sixty-four  cents.  For  all  this  she  made  no  charge  except 
she  expected  it  to  be  a  satisfaction  of  the  ninety-nine  dol- 
lars and  ninety-three  cents  that  she  had  formerly  used  in 
his  support  and  in  payment  of  the  deed  of  trust  lien  on  the 
land.  To  his  four  brothers,  on  reaching  their  majority. 
she  paid  each  one  hundred  and  fifty  dollars,  which  they  re- 
ceived in  full  satisfaction  of  all  claim  against  her,  accepting 
it  probably  more  as  a  gift  from  her  than  otherwise.  When 
he  reached  his  majority  he  said  nothingto  her  about  a  set- 
tlement, nor  she  to  him,  as  she  had  paid  him  as  she  claims 
far  more  than  his  portion.  He  awaits  four  years  uncom- 
plainingly, tacitly  acquiescing  in  his  mother's  disposition 
of  the  matter,  until  the  oil  developments  reached  the  neigh- 
borhood, when  the  greed  for  gain  takes  possession  of  his 
soul.  Then  he  proceeds  to  harass  his  mother  with  this 
suit.— ^-^  iinrnnwrlfinahic  a  suit- ])robablv.  as  ever  was  in- 
stituted. The  love  of  money  is  certainly  the  root  of  all 
evil,  when  it  will  destroy  the  filial  obligation,  dutv,  and  af- 
fection which  a  son  owes  to  his  widowed  mother,  and  cause 
him  to  seek  to  gain  an  undue  advantage  over  his  brothers. 
His  mother  told  him,  in  effect:  "The  whole  estate  will  be- 
long to  you  boys  when  I  am  dead;  then  do  not  waste  your 
money  in  useless  litigation."  But  he  cared  not  for  the 
pain,  sorrow,  and  humiliation  that  he  might  cause  to  her 
gray  hairs,  and  forgot  the  years  of  anxious  care  and  watch- 
ing she  had  expended  in  his  behalf,  and  the  greed  for  gain 
crushed  out  all  the  nobler  purposes  of  hisheart.  and  closed 
his  eyes  to  all  the  harmful  consequences  that  might  result 
to  others.    Money   he  wanted,  and  money  he  would  have, 
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thoug;h  the  price  he  paid  was  a  mother's  love  and  his  broth- 
ers' affectioa.  A  court  of  equity  cannot  disre^fard  the  ten- 
der relations  of  human  life,  and  in  all  its  decrees  it  should 
preserve  and  cherish  them.  It  can  give  no  countenance  to 
the  unjust  cause  of  an  undutiful  son  against  a  kind  and 
forbearing  mother.    The  decree  is  affirmed. 

Affinned. 


CHARLESTON. 

State  v.  Lilly. 
Submitted  January  16,  1900.— Decided  March  24,  1900. 

1.  Qmkt,— Principal. 

Ti.ere  can  lie  no  aecPssory  to  a  crime  not  pomiuitted  by  > 
principaL    (p.  497). 

2.  Ckike— Accessor}). 

LJiidtT  thf  laiva  of  this  state,  to  conriet  a  person  as  an 
accessory  to  a  crime,  he  must  t)e  indicted  and  tried  as  such. 
(p.  -197). 

3.  Vkskw^f.^t— Principal— AficfMory. 

A  Riiilty  principal  oniinol  escupc  punishment  because  be 
is  not  guilty  as  an  accessory,     (p.  497). 

4.  TmAt,—Jiin/  Verdict. 

\Vhere  two  persons  ore  indicted  and  tried  jointly  for  the 
same  ofTense,  th*-  same  jury  may,  hy  separate  verdicts,  acquit 
the  one  and  convict  the  other,     (p,  498). 

5.  Cki ME— A'l'iiiiwcf—y^en Kona We  Doubt. 

Where  the  crjnii'  of  alHirliun  is  fully  established,  and  the 
circiniiBlanliiil  evidence  cslnliliuhes  Iwyoiiil  a  reHsonabie  doubt 
the  g-uilt  of  the  nccnscil  to  the  Kalisfadion  of  the  jury,  the 
verdict  niil  niit.  be  scl.  aKiite  because  the  evidence  fails  to 
show  the  oharai'ler  of  the  instrument,  or  the  time  when 
used  to  producethe  abortion,     (pp.  498-499). 
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Error  to  Circuit  Court,  Kanawha  Countj-, 

Sam.  F  Lilly  was  convicted  of  crime,  and  brings  error. 

Affirmed. 

K.  W.  Wilson  and  A.  B.  LiTTLEPAtiR.  for  plaintiff  in 
error. 

Edgap  ['.  RuCKER,  Atty.  Gen.,  and  J.  A.  Oldfield,  for 
the  State. 

Dent,  Judgr  : 

H.  F.  Craig  and  Sam  F.  Lilly  were  jointly  indicted  in 
the  criminal  court  of  Kanawha  County  for  producing  an 
abortion  on  A.  F.  McMillan.  They  were  tried  by  the  same 
jury.  Craigf  was  acquitted,  and  Lilly  convicted.  On  a 
writ  of  error,  Lilly  insists  that,  according  to  the  evidence, 
he  was  merely  an  accessory,  and  Craig,  the  principal,  hav- 
ing been  acquitted,  he  could  not  be  convicted.  If  Lilly 
had  been  indicted  as  an  accessory,  his  position  would  be 
tenable,  for,  to  convict  an  accessory,  the  crime  must  have 
been  committed  by  the  principal;  otherwise,  there  could 
not  be  an  accessory.  Where  there  is  no  crime  there  can  be 
no  complicity  therein.  State  v.  Maiiior,  28  N.  C.  340;  May- 
bush  V.  Com.  29  Grat.  857;  Ifatckclt\.  Com.,  75  Grat.  925; 
1  Am.  &  Eng.  Enc.  Law,  (2d.  Ed.  )269.  But  Lilly  is  not 
indicted  or  prosecuted  as  an  accessory,  but  as  a  principal. 
Then  the  only  question  presented  is  as  to  whether  there 
is  sufficient  evidence  to  justify  the  verdict  of  the  jury. 
The  evidence  shows  that  an  abortion  was  committed  by 
some  one.  This  is  beyond  dispute.  The  first  count  in 
the  indictment  charges  that  it  was  produced  by  the  ad- 
ministration of  the  oil  of  tansy;  the  second,  by  a  certain 
substance,  the  name  and  character  of  which  are  to  the 
jurors  unknown;  the  third,  by  a  certain  instrument,  the  de- 
scription and  name  of  which  are  to  the  jurors  unknown; 
and  the  fourth  count,  by  certain  unknown  means.  These 
counts  all  appear  to  be  good  and  sufficient  under  the  law. 

The  main  reason  given  for  asking  the  acquittal  of  Lilly 
is  that  the  witness  A.  F.  McMillan  swore  that  Dr.  Craig 
used  a  sharp  instrument  upon  her  in  the  presence  of  Lilly. 

She  says  she  felt  no  pain,  and  no  water  followed  the  in- 
sertion of  such    instrument.     Dr.  Craig    testified     that, 
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while  he  was  present  on  the  occasion  referred  to,  he  did 
not  use  any  such  instrument.  The  jury  rejected  the  wo- 
man's testimony  on  this  point,  and  acquitted  the  physician. 
This  they  were  justified  in  doing.  But  the  testimony 
shows  plainly,  beyond  all  reasonable  doubt  that  an  abor- 
tion was  committed,  as  charged  in  the  indictment,  witb  a 
sharp  instrument,  to  the  jurors  unknown.  The  woman. 
Dr.  Craig,  or  Sam  Lilly  did  it.  Dr.  Craig  is  acquitted. 
The  woman  testifies  she  did  not  do  it  herself.  The  jury 
Das  the,  right  to  weigh  her  testimony,  and  reject  such  por- 
tions as  they  deem  false,  and  accept  such  portions  as  they 
deem  true.  The  proof  of  an  abortion  rests  usually  on  cir- 
cumstantial evidence.  1  Am.  &  Kng,  Enc.  Law  (2d  Ed.) 
195. 

The  criminating  circumtances  against  Lilly  are  as  fol- 
lows: Lilly  had  been  living  with  the  young  woman  (only 
eighteen  years  of  age)  in  adultery.  She  had  become  preg- 
nant by  him.  lie  administers  drugs  to  her  for  the  pur- 
pose ot  producing  a  miscarriage,  which  shows  bis  desire 
and  intent  to  get  rid  of  his  unborn  child.  He  is  present 
at  her  bedside  on  all  occasions  when  physicians  are  called 
in.  The  abortion  is  produced.  He  is  present  to  receive 
and  dispose  of  the  fetus.  He  compels  the  victim  of  bis 
unhallowed  lusts  to  go  before  a  magistrate  and  take  a  false 
oath  as  to  his  administration  of  drugs  to  her  with  criminal 
intent.  He  has  the  law  on  the  subject  of  abortion  read  to 
him,  and  claims  that  the  law  would  justify  what  was  done, 
and,  after  indictment,  claims  the  trial  would  not  amount  to 
much,  for  the  reason  tha't  the  woman  had  sent  htm  bows 
of  her  hair,  and  would  not  appear  against  him.  The  jury 
disbelieved  the  woman  when  she  said  Craig  had  produced 
the  abortion,  they  believed  her  when  she  said  she  did  not 
produce  it  herself,  and.  finding  that  neither  she  nor  Craig 
produced  it,  there  was  but  one  other  alternative, — to  find 
that  Lilly  dio  do  it.  Dr.  AuUz  says  that  on  examination 
he  found  the  womb  punctured,  and  every  evidence  of  an 
abortion.  He  also  says  that  this  was  in  December,  and 
that  in  October  Lilly  asked  what  he  would  take  to  cause 
a  woman  to  miscarrj'.  This  evidence  was  uncontradicted, 
and  tends  to  show  that  an  instrument  was  used.  It  is  not 
necessarry    to    show    the  character  of   the    instrument. 
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Com.  V.  Sno-jj,  Ufi  Mass.  47.  The  rrimc,  the  motive,  and 
the  opportunity  arc  shown,  corroborated  by  previous  at- 
tempts, the  concealment  of  the  evidence,  the  manufactur- 
ing-and  suppression  of  testimony  by  threats  of  violence, 
and  other  conduct  amounting-  to  almost  absolute  admis- 
sions of  g^uilt.  From  all  these  taken  tog-ether,  it  is  impos- 
sible to  see  hrfw  the  Jury  could  have  arrived  at  any  other 
verdict,  or  how  a  strong-cr  case  of  circumstantial  evidence 
could  have  been  made  out.  unless  the  jury  had  before  hand 
become  eyewitnesses  of  the  perpetration  of  the  crime. 
The  evidence  tends  to  show  that  the  "jobbing"  done  (if 
done  at  all)  by  Dr.  Craig  was  nof  successful,  while  the 
"jobbing"  done  by  some  one  else  was  successful.  But 
one  other  person  had  the  opportunity  and  the  motive,  be- 
sides herself,  and  she  says  that  she  did  not  do  so.  Dr. 
Craig  says  that  she  told  him  that  she  had  done  so  with  a 
lead  pencil.  She  was  then  in  the  presence  and  under  the 
coercion  of  Lillv,  but  the  doctor  made  no  examination,  and 
the  evidence  that  no  water  passed  tends  to  show  that.  If 
she  made  such  a  statement,  the  crime  had  not  yet  been 
accomplished.  Three  days  afterwards,  when  Lilly 
brought  Dr.  Aultz,  the  crime  had  been  perpetrated,  al- 
though not  fully  consummated.  He  left  them  alone,  and 
when,  shortly  afterwards,  he  returned,  he  found  that  the 
crime  had  been  consumated,  and  the  result  and  the  evi- 
dence thereof  had  been  removed  and  buried  by  Lilly.  It 
matters  not  how  produced.-  Lilly  was  certainly  the  in- 
stigator, the  promoter,  and  prime  mover  thereof.  Whether 
he  did  the  "jobbing"  or  not  he  was  a  principal  in  its  pro- 
curation. This  girl,  as  shown  by  her  own  testimony,  was 
as  completely  under  his  control  as  though  under  lawful 
coverture.*  He,  a  married  man,  with  a  large  family,  had 
deserted  them,  and  had  seduced  and  was  cohabiting  with 
this  girl,  still  in  her  minority,  as  thougb  she  were  bi» 
wife.  She,  created  as  a  divine  fountain  for  the  propagation 
of  the  human  race,  is  induced  by  him  to  become  a  mere 
instrument  for  the  satisfaction  of  his  more  than  brutish 
lusts,  and  when  nature  asserts  itself,  in  producing  the 
result  which  is  the  only  righteous  justification  for  such  in- 
tercourse, he  proceeds  todestroj'  it,  as  an  unwelcome  inter- 
ference with  his  beastly  prostitution  both  of  himself  and 
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his  unfortunate  victim.  This  prosecution  is  limited  to  the 
crime  of  abortion,  but  the  lawless  adultcrj'  leading  up  to 
and  culminating  in  the  crime  adds  to  its  heinousDetts. 
While  adultery  among  the  early  Jews  was  punished  with 
death,  the  crime  of  abortion  was  unknown.  A  woman's 
pride  was  in  her  offspring,  and  childlessness  was  her  re- 
proach. There  is  no  crime  more  heinous  against  human- 
ity or  the  Creator.  As  compared  with  it,  second-degree 
murder  is  commendable;  for  while  the  one  has  but  one 
victim,  and  destroys  onlv  the  body,  the  other  has  two  vic- 
tims, and  destroys  both  soul  and  body.  Man's  present 
laws  visit  the  severest  punishments  on  murder,  out  of  com- 
mon sympathy  for  the  common  frailties  of  human  nature, 
and  because  of  the  inabilities  of  an  imperfect  creature 
to  mete  out  perfect  justice.  This  must  be  left  to  an  Infi- 
nite Being,  of  infinite  wisdom  and  justice.  It  would  cer- 
tainly seem,  however,  under  the  light  of  this  evidence,  and 
the  certain  guilt  of  the  prisoner,  that  three  years'  confine- 
ment in  the  penitentiary  is  none  too  severe.  The  judg- 
ment is  affirmed. 

Aj^rmed. 


CHARLESTON. 


Robertson  z:  Harmon. 
Submitted  January  22,  1900.— Decided  March  24,  1900. 


Appeal— i^i  •iiit:n  cr—Rcrinv. 

Whtirc  n  motion  ih  mmlf  ii 
a  verdict  <m  Ihc  ni-inird  lliiil 
dt-ncf,  and  lhi>  o.iirl.  fiiils  t« 
or  all  the  facts  proved,  the 
the  judgment  for  that  cause.     ( 


the  rirciiit  oonrt  to  set  aside 
he  wnnie  Ik  cfnilrary  to  the  eri- 
■ertifv  all  the  evidence  offered. 
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2.  Verdict  —Motion— Jmigment—Preaumption. 

Where  a  circuit  court,  on  motion.  kcIh  aside  the  verdict  of 
a  jury  ns  coiilrury  to  thu  low  ami  (he  evidence,  the  preBUmp- 
lion  of  Inw  is  in  fiivor  of  the  corri-ctnoKK  of  the  jiidgfment. 
and  it  is  inctrtiihcnt  on  the  parly  assailinp  lh«  action  of  the 
court  im  the  Kr->'ind  that  it  is  conlrary  (o  the  evidence  to 
sboiv  Ihe  error  by  producing'  all  of  the  evidence  before  the 
CQurt.     (p.  502). 

3.  Es'iuStiCE— Conflict— Jiidgmcnl—Rei'vrml. 

ThoiiRh  evidence  be  ciinflictinf''.  Hie  court  may  set  aside  the 
verdict  if  acninst  Uic  weight  of  evidence,  hut  such  power 
should  he  exerciseil  cautiouKly.  When  the  court,  does  so.  its 
action  is  regarded  with  peculiar  respect  in  aii  appellate  court, 
and  will  not  be  reversed  unless  plainly  wrong',     (p.  S03). 

Error  to  Circuit  Court,  McDowell  County, 
Action  by  Eugene  Robertson  against  D.  H.  Harmon,  Jr. 
Judgment  for  defendant,  and  plaintiff  brings  error. 

A^rmed. 

RuCKRR,  KiiLLEK  &  Hamill,  for  plaintiff  in  error. 

W.  L.  Taylor  and  R.  C.  McClaugherty,  for  defendant 


English,  Judge  : 

Eugene  Robertson,  the  plaintiff  in  error  in  this  case, 
was  appointed  a  United  States  deputy  marshal  to  serve 
under  S.  S.  Vinson,  United  States  marshal  for  the  district 
of  West  Virginia.  On  the  30th  of  September,  1894,  said 
Robertson  filed  his  account  for  services  rendered  in  the 
usual  manner,  which  account,  after  deducting  alt  disallow- 
ances and  the  percentage  due  the  marshal,  amounted  to 
ooe  thousand,  two  hundred  and  twenty-two  dollars  and 
thirty  cents.  Only  one-half  of  this  amount  was  sent  by 
the  marshal  to  said  Robertson,  and  the  residue  thereof, 
at  the  instance  of  D.  H.  Harmon,  Jr.,  also  a  deputy  mar- 
shal, was  placed  to  the  credit  of  said  Harmon  and  L.  B. 
Vinson,  another  deputy  marshal;  said  Harmon  claiming 
the  right  to  so  credit  said  half  on  the  ground  that  Robert- 
son agreed  to  give  him  and  L.  B,  Vinson  one-halt  of  his 
earnings  as  deputy  if  said  Harmon  would  secure  plaintiff 
the  appointment  as  deputy  marshal.    The  plaintiff  made 
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frequent  demands  on  said  Harmon  for  the  residue  of  said 
money.  He  promised  to  mak^  it  all  rifjht,  but  failed  to  do 
so,  and  on  the  30th  of  April,  IS'K>,  Kobcrtson  filed  in  the 
ck-rk's  office  of  the  circuit  court  of  McDowell  County  a 
notice  under  section  6  of  chapter  121  of  the  Code  for  the 
recovery  of  six  hundred  and  elevtin  dollars  and  fifteen 
cents,  the  one-half  of  the  sum  so  credited,  which 
had  been  collected  and  received  on  i>laintiff's  account 
from  the  office  of  the  United  States  marshal,  which 
notice  had  been  served  on  Harmon,  informing  him  that 
on  Monday,  the  8th  of  June,--  that  beinff  the  first  day  of 
the  June  term  of  the  McDowell  circuit  court, — he  would 
move  said  court  for  judjfment  for  said  sum.  with  interest 
thereon  from  September  30,  18'J4,  and  costs.  The  case 
was  regularly  docketed  on  June  8th,  and  on  tbe  10th  a 
motion  was  made  to  quash  the  notice,  which  was  over- 
ruled. The  defendant  pleaded  that  he  did  not  owe  plaintiff 
said  sum,  and  issue  ,was  joined  thereon.  On  March  14, 
18*18,  the  case  was  submitted  to  a  jury,  and  resulted  in  a 
verdict  for  the  plaintiff  for  two  hundred  and  fifty-five  dol- 
lars and  fifty-seven  cents,  and  thereui»on  the  defendant 
moved  the  court  to  set  aside  the  verdict  and  grant  him  a 
new  trial  on  the  jjround  that  the  same  is  contrary  to  the 
law  and  the  evidence,  which  motion  was  sustained  by  the 
court,  and  the  verdict  set  aside.  The  plaintiff  excepted, 
and  took  a  bill  of  exceptions,  and  thereupon  the  plaintiff 
obtained  this  writ  of  error,  assigning  as  the  sole  ground 
of  error,  the  action  of  the  court  in  setting  aside  the  verdict 
of  the  jury. 

The  bill  of  exceptions  does  not  certify  all  of  the  evidence, 
or  all  of  the  facts  proved,  so  that  this  Court  has  no  oppor- 
tunity of  determining  whether  the  action  of  the  court  io 
setting  aside  the  verdict  was  proper  or  not.  This  Court 
held,  in  /h/cy  v.  UVhoii,  42  W.  Va.  758  (20  S.  E.  551),  that, 
"where  a  motion  is  made  in  the  circuit  court  to  set  aside  a 
verdict  on  the  ground  that  the  same  is  contrary  to  the  evi- 
dence, and  the  court  fails  lo  certify  JiH  the  evidence  ofl'ered 
or  all  the  facts  proved,  this  Court  cannot  reviewor  reverse 
the  judgment  for  that  cause."  See,  also,  SAiTusfmrv  v. 
Afi7/cr,\0  W.  Va.  116;  BatiA-  of  Vulky  v.  Bank  of  IJcrlcla 
3  W.  Va.  3%.     The  court  gave  the  instruction  asked  for 
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by  the  plaintiff,  and  refused  that  asked  for  by  the  defend- 
ant, so  that  the  plaintiff,  who  is  plaintiff  in  error  here, 
cannot  complain  of  the  action  of  the  court  with  reference 
to  the  instructions  asked.  Now,  it  is  true  the  record 
shows  that  certain  depositions  were  read  to  the  jury, 
among  them  that  of  E.  L.  Nash,  bookkeeper  for  Marshal 
Vinson,  who  states  that  on  September  30,  18'J4,  he  credited 
D.  H.  Harmon,  Jr.,  and  L.  B.  Vinson  with  a  portion  of  the 
fees  due  by  said  marshal's  oEBce  to  Eugene  Robertson. 
This  witness  was  also  asked  to  make  and  file  with  his  dep- 
osition a  full  statement  of  the  accounts  of  Deputy  Robert- 
son from  the  time  he  was  first  appointed  up  to  the  close 
of  his  official  connection  with  the  office  under  Marshal 
Vinson,  showing-  the  time  and  amount  of  this  credit  men- 
tioned, and  file  the  same  with  his  deposition,  to  be  marked 
"E.  L.  Nash."  lie  answered,  "I  will."  He  was  asked 
also  on  cross-examination  to  file  with  bis  deposition  the  ac- 
count of  D.  H.  Harmon,  Jr.,  as  shown  by  bis  books, marked 
"  D.  H.  H.  ",  and  answered,  "I  will."  While  these  ex- 
hibits may  have  been  before  the  circuit  court,  and  would, 
no  doubt,  throw  light  upon  the  (juestion  presented  to  this 
Court,  they  are  not  certified  as  part  of  the  evidence,  and, 
not  having  the  facts  before  us  upon  which  the  action  of  the 
circuit  court  was  based,  we  are  met  with  the  presumption 
that  the  judgment  of  the  circuit  court  was  correct.  In  the 
case  of  O'rogdii  v.  Ifailzvuy  Co.,  39  W.  Va.  415,  (I'J  S.  E. 
563) ,  this  Court  held  that:  "Though  evidence  was  conflict- 
ing, the  court  may  set  aside  the  verdict  if  against  the 
weight  of  evidence;  but  such  power  should  be  exercised 
cautiously.  When  the  court  does  so,  its  action  is  regarded 
with  peculiar  respect  in  an  appellate  court,  and  will  not  be 
reversed  unless  plainly  wrong."  In  the  absence  of  evi- 
dence, we  cannot  say  whether  the  action  of  the  court  was 
right  or  wrong,  and  the  judgment  must  be  affirmed. 

Affirmed. 
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CHARLESTON. 

Carter  z:  Gill  ei  a/. 
Submitted  January  22,  1900-- Decided  March  24,  1900. 

1.  COHUIHSinNKH's  RKVUKr—Fyntii—Frtiud—IiCricw. 

A  fimliiifr  of  fiiclK  l.y  u  ci'iiiiiiiKKiimpr,  fimfimu-d  h,v  the  cir 
cuit  court,  is  viewed  by  this  Court  with  peculiar  respect,  and 
Kiifh  fiiKlitiB  will  not  lie  disturbed  unless  plainly  erron- 
eous,    (p.  507), 

2.  V/ iT^tsu— Tranwcliaii  irifh  Dn-rdant. 

Xo  party  li>  h",v  iiclioii,  Kuit.  or  proeeediiif;,  nor  any  per- 
son inlerexled  in  the  event  thereof,  nor  any  person  from. 
lhroii|;h.  or  iiridi'r  whom  any  itneh  parly  or  inlereKled  person 
dcri^CN  any  inli-rewt  or  litli-  liy  asHiirnnii'nt  or  otherwise, 
shall  Iw  oxnniiui'il  ns  a  wltnesH  in  regard  to  any  personal 

person  at  the  time  of  such  examination  deceased,  aj^in^t 
thi-  adniiniHti-aliir  of  sufh  defeased  person,  imlens  sueh  ad. 
ministralor  l>c  cx;imine<l  on  his  own  behalf  in  regard  to  the 
same  transaction  or  communication,     (p.  507.) 

Appeal  from  Circuit  Court,  Cabell  County. 
Bill  by  T.  H.  Carter  against  T.  J.  Gill  and  others.     De- 
cree for  plaintifF,  and  J.  G.  Porter  and  others  appeal. 

T.  W.  Pkyton,  for  appellants. 

Campbell,  Holt  &  Campbell,  and  H.  C.  Duncan,  Jr.,  for 
appellee. 

English,  JudgI':  : 

T.  H.  Carter,  administrator  of  the  estate  of  Henry  A. 
Gill,  deceased,  filed  his  bill  in  etjuity  in  the  circuit  court  of 
Cabell  County  at  the  April  rules,  1897,  against  T.  J.  Gill 
and  others,  alleging-  that  on  the  2d  of  May,  1892,  said  Gill 
conveyed  to  C.  W.  Campbell,  trustee,  a  certain  tract  of 
land  situated  on  the  waters  of  One  Mile  creek  in  Lincoln 
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Countv,  West  Virginia,  containing  two  hundred  acres,  in 
trust  to  secure  a  certain  promissory  note  of  even  date 
therewith  executed  by  said  T.  J,  Gill,  and  payable  one  day 
after  date,  to  the  order  of  J,  G.  Porter,  for  the  sum  of  nine 
hundred  and  fifty  dollars;  that  on  July  5,  18'J2,  for  value  re- 
ceived, said  Porter  assigned  and  delivered  said  note  to  H. 
A.  Gill,  since  deceased,  and  it  is  now  in  the  hands  uf  bis 
administrator  (the  plaintiff),  due  and  unpaid,  which  trust 
was  admitted  to  record  in  Lincoln  County,  on  May  2,  1892, 
and,  with  said  note,  is  exhibited.  The  plaintiff,  in  his  bill, 
also  seta  forth  other  deeds  of  trust  executed  by  T.  J,  Gill 
on  various  tracts  of  land  owned  by  him  in  Cabell  and  Lin- 
coln Counties  to  secure  different  parties  various  amounts 
owing  them.  The  bill  also  sets  forth  judgments  for  differ- 
ent amounts  recovered  by  various  parties  against  said  T. 
J.  Gill,  giving  the  amount  of  each,  and  the  date  the  same 
was  docketed,  and  then  alleges  that  all  of  said  judgments. 
as  he  is  informed  and  believes,  weru  paid,  with  the  excep- 
tion of  those  in  favor  of  John  F.  Daniels,  Adeline  S.  Porter, 
Wysong  &  Noell,  Shem  Childers,  and  Jelenko  &  Bro.,  and 
alleges  that  said  deeds  of  trust  and  said  unpaid  judgments 
constitute  liens  upon  the  real  estate  of  T.  J.  Gill,  and  by 
reason  of  the  liens  and  incumbrances  on  the  same  land  by 
which  payment  of  the  amounts  due  Henry  A,  Gill  is  se- 
cured he  was  unable  to  collect  the  amounts  due  him  as  ad- 
minstrator  of  Henry  A.  Gill's  estate  by  sale  under  the 
deeds  of  trust  securing  same,  and  he  prays  that  the  defend- 
ants be  reijuired  to  prove  their  claims  and  establish  their 
priorities;  that  the  property  of  T.  i.  Gill  therein  described, 
and  any  other  property  he  may  have,  may  be  sold  by  order 
of  the  court  and  distribution  of  the  proceeds  made  accord- 
ingly. John  G.  Porter,  Jacob  G,  Porter,  and  the  latter  as 
administrator  of  Jeruel  Porter,  deceased,  filed  their  joint 
and  separate  answer  to  plaintilT's  bill,  admitting  ttie  execu- 
tion of  the  deed  of  trust  dated  May  2,  IS'Ja,  by  T.  J.  Gill  to 
C,  W.  Campbell,  trustee,  to  secure  said  note  for  nine  hun- 
dred and  fifty  dollars,  executed  by  T.  J.  Gill,  and  payable 
one  day  afterdate  to  Jacob  Porter  and  J.  J.  Porter,  but  al- 
lege that  the  assignment  to  H.  A.  Gill  was  made  to  him  as 
their  agent  for  the  sole  purpose  of  enabling  him  (Gill)  to 
collect  said  note,  and  account  to  them  for  the  proceeds 
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thereof.  The  defendants  also  sut  forth  certain  judgments 
that  were  rendered  in  favor  of  the  Porters  against  T.  J, 
Gill  &  Co.  and  J.  V.  Gill  &  Bro.,  the  firm  of  T.  J.  Gil!  &  Co. 
composed  of  T.  G.,  Klisha,  and  H.  A.  Gill,  then  deceased; 
and  allege  that  at  the  time  said  judgments  were  rendered, 
and  for  the  purpose  of  protecting  the  interests  of  II.  A. 
Gill  and  enabling  him  to  collect  the  said  indebtedness,  and 
thus  save  himself  harmless  on  the  said  judgments,  they 
gave  him  said  note  for  nine  hundred  and  fifty  dollar^:, 
which  he  was  to  collect  by  a  sale  of  the  land  conveyed  in 
said  trust  deed,  and  account  torcsiHindcnts,  and  they  deny 
that  plaintiff  has  any  interest  in  said  note,  or  that  II.  A. 
Gill,  in  his  lifetime,  had  any  interest  therein;  and  they 
pray  that  the  plaintiff  may  be  required  to  reassign  tbe 
same  note  to  them;  that  the  said  land  so  conveyed  to  se- 
cure the  payment  of  said  note  be  subjected  to  the  payment 
thereof,  and,  in  case  said  land  shall  not  sell  for  a  sufficient 
sum  to  pay  oil  said  trust-deed  lien,  that  then  their  several 
judgments  may  be  enforced  as  to  the  balance  remaining 
due  thereon.  The  cause  was  referred  to  a  commissioner 
to  ascertain— First,  what  real  estate  T.  J.  Gill  then  owned, 
where  situatt;d,  and  its  value;  and  secondly,  what  liens 
then  existed  upon  the  property  of  T.  J.  Gill,  whether  by 
judgment,  deed  of  trust,  or  otherwise,  in  whose  favor,  and 
their  priorities.  The  commissioner  reported  as  first  lien 
on  the  two  hundred  acres  in  Lincoln  County  certain  taxes, 
and  the  said  trust  deed  dated  May  2,  18%,  to  secure  the 
plaintiff,  as  administrator  of  U.  A.  Gill,  said  nine  hundred 
and  fifty  dollars,  which,  with  interest  to  March  8,  1898, 
amounted  to  one  thousand  two  hundred  and  eighty  dollars. 
This  item  of  the  account  was  excepted  to  by  the  Port- 
ers, which  exception  was  overruled.  The  action  of  the 
court  in  overruling  said  exception  is  the  only  ground  of  er- 
ror relied  on  by  the  appellant,  who  is  then  confronted  with 
the  finding  of  the  commissioner,  confirmed  by  the  circuit 
court,  as  to  the  validity  and  priority  ol  this  trust  lien  for 
nine  hundred  and  fifty  dollars,  with  its  accrued  interest,  on 
the  two  hundred  acre  tract  in  Lincoln  County, 

The  dccisionsof  this  Court  are  numerous  as  to  the  effect 
of  the  confirmation  of  the  finding  of  a  commissioner  on 
questions  of  fact.     In  Cann  v.  6'w««'s  Heirs,  45  W.  Va.  5(»3, 
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(31  S.  E.  923),  it. is  held  that:  "A  finding  of  facts  by  a 
commissioner,  confirmed  by  the  circuit  court,  is  viewed 
with  peculiar  respect  by  this  Court,  and  such  lindia^  will 
not  be  disturbed  unless  plainly  erroneous."  Also,  in  Hart' 
man  v.  Hvans,  38  W.  V.  670.  (18  H.  E.  810) ,  it  was  held  that: 
"Every  presumption  is  made  in  favor  of  the  correctness  of 
the  decision  of  the  commissioner  in  chancery.  If  the  testi- 
mony is  conflicting,  the  court  rarely  interferes  with  bis 
finding  un  the  facts,  provided  he  makes  no  error  of  law  af- 
fecting the  result."  Sec,  also,  J-'ry  \.  Fc<ii>islci\  36  W.Va, 
454.  (15  S.  E.  253);  licf^er  v.  OWcal,  33  W.  Va.  159,  (10  S. 
E.  375),  6  L.  R.  A.  427;  and  many  others.  The  commis- 
sioner's report  is  excepted  to  by  J.  G,  and  J,  J.  Porter,  so 
far  as  the  same  finds  that  the  note  of  nine  hundred  and 
fifty  dollars  executed  to  T.  J.  Gill,  and  payable  to  J.  G.  and 
J.  J.  Porter,  secured  by  trust  deed,  was  not  assigned  to  il. 
A.  Gill,  to  be  by  him  collected,  and  the  proceeds  paid  to  the 
payeesof  said  note,  as  claimed  in  exceptors'  answer.  Now, 
in  order  to  support  the  contention  of  defendants,  J.  G.  Por- 
ter, a  party  to  the  suit  in  bis  own  right  and  as  administra- 
tor, was  asked  to  state,  what  he  knew  about  the  assignment 
of  said  nine  hundred  and  fifty  dollar  note  to  H.  A.  Gill. 
Among  other  things,  he  was  asked.  "Was  anything  paid 
you  by  H.  A,  Gill  for  this  assignment,  or  was  there  any 
other  valuable  consideration  for  the  same?"  He  answered, 
"No,  sir."  When  attention  is  called  to  the  fact  that  this 
defendant,  in  his  answer  to  plaintiff's  bill,  prays  that  the 
plaintiff  may  be  required  to  reassign  the  said  note  to  him 
and  his  brother;  that  the  land  conveyed  to  secure  the  pay- 
ment of  said  note  be  subjected  to  the  payment  thereof, 
and,  in  case  the  land  shall  not  sell  for  a  sufficient  sum  to 
pay  off  said  trust-deed  lien,  that  their  several  judgments 
maybe  enforced  as  to  the  balance  against  firms  in  which 
H.  Gill  was  a  partner,  it  is  perceived  that  this  party  de- 
fendant is  testifying  in  his  own  behalf  as  to  transactions 
had  with  a  deceased  person  in  regard  to  matters  in  which 
he  is  directly  interested,  and  his  testimony  was  properly 
disregarded.  T,  J,  Gill,  the  maker  of  the  note,  was  also 
introduced  by  defendants,  and  asked  to  state  what  he  knew 
about  the assignmcntof  said  note,  and  commenced  his  tes- 
timony by  saying  that  the  biggest  part  of  the  claim  for 
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which  this  note  was  given  was  his  individually.  He  said: 
"The  Porter  heirs,  Jake  and  John,  and  perhaps  Adeline, 
were  interested.  The  Porter  heirs  concluded  they  would 
rather  have  my  brother  go  into  different  judgments,  and 
my  brother  consented  to  do  so,  provided  they  would  indorse 
■  this  note  to  him  to  secure  him  against  these  judgments." 
Now,  this  witness  at  once  shows  his  interest.  He  is  a 
party  defendant,  and  testifying  in  his  own  behalf  as  to 
transactions  had  with  his  brother  then  deceased:  and  in 
answer  to  question  eight  he  testifies  as  to  conversations 
with  his  brother,  H,  A.  Gill,  as  to  what  ilisposiliun  he  was 
to  make  of  the  proceeds  of  said  note,  which  was  clearly  in- 
competent. It  appears  that  on  July  5,  1H92,  the  same  day 
said  note  for  nine  hundred  and  fifty  dollars  was  assigned 
to  H.  Gill,  which,  of  course,  carried  with  it  the  deed  of 
trust  by  which  it  was  secured,  J.  J.  Porter,  assignee  of  J. 
G.  Porter,  administrator,  and  Adeline  S.  Porter,  assignee 
of  J.  G.  Porter,  administrator,  obtained  judgments  against 
firms  in  which  H.  Gill  was  a  partner  for  the  individual  in- 
debtedness of  T.  J.  Gill.  This  fact  tends  strongly  to  show 
that  said  note  and  deed  of  trust  were  assigned  to  H.  A.  Gill 
to  indemnify  him  against  said  judgments.  The  defend- 
ants, however,  deny  that  said  H.  A.  Gill  in  his  lifetime  had 
any  interest  in  said  nine  hunderd  and  fifty  dollar  note, 
save  as  agent  of  defendants  to  collect  same,  and  they  ask 
that  the  plaintiff  be  required  to  reassign  the  note  to  them, 
that  the  land  described  in  the  trust  be  subjected  to  the 
payment  thei  eof,  and,  in  the  event  said  land  does  not  sell 
for  enough  to  pay  said  trust  lien,  that  said  several  judg- 
ments be  enforced.  In'  my  viewof  the  case,  the  circuit 
court  committed  no  error  in  overruling  the  exception  of  the 
Porters  to  the  commissioner's  report,  and  confirming  the 
same,  so  far  as  it  found  that  the  note  for  nine  hundred  and 
fiftv  dollars,  executed  by  T,  J.  Gill,  and  payjible  to  J.  G. 
Porter  and  J.  J.  Porter,  and  secured  by  trust  deed  on  said 
two  hundred  acre  tract,  was  not  assigned  to  H.  A.  Gill  to 
be  by  him  collected,  and  the  proceeds  paid  to  the  payees  of 
said  note,  as  claimed  in  their  answer,  and  in  directing  a 
sale  of  said  lands  in  the  bill  and  proceedings  mentioned. 
The  decree  is  affirmed. 

Affirmed. 
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CHARLESTON. 

Snodgrass  v.  South  Pknn  Oil  Co.  '~it  J*l 

Submitted  January  27,  1900— Decided  March  24,  1900.         L'wm? 

Oil  Lbasks— (bn«(rtic(/on. 

Wh<.TP  B  party  ]ea»<-R  a  t.rael.  c)f  law]  d-r  the  purpose  of 
mining  and  operstinff  fnr  oil  aud  gas,  the  lessee  ecjntraftiiig 
to  deliver  to  the  credit  of  the  lessor  oiie-eis'lith  of  the  oil 
produeed,  anil  snveil  from  llie  premises,  ami  to  |Mi.v  two  hun- 
dred dollars  per  jear  for  the  gas  from  each  well  drilled,  and 
the  lease  also  conlains  the  following'  provision:  "Provided. 
howevet-,  that  this  lease  shall  lieeome  null  and  void,  and 
all  rights  thereunder  shall  eease  and  delerniine,  unless  a  well 
nhull  lie  completed  on  the  premises  within  ime  year  from 
the  date  hereof,  or  unless  the  lessee  shall  pay  at  the  rate 
of  three  hun.ired  and  fifty  dollars  quarterly  in  advance  for 
each  additional  three  months  snch  eoniplelion  is  delayed 
from  the  time  above  meiitioned  for  the  completion  of  such 
well  until  a  well  is  completed.  Held,  that  this  provision  did 
not  liind  the  lessee  to  pay  any  rent  for  the  land,  or  for  delay 
in  exmmencin^  to  operate  for  oil  and  gas.  and.  in  the  absence 
of  some  other  clauKe  biniling  the  lessee  to  pay  for  such  rent 
or  delay,  an  action  of  assiiiiipsil  could  not  be  maintained  on  such 
lease  for  failing  to  pay  such  rent,  or  for  such  delay,     (p.  572.) 

Error  to  Circuit  Court,  Braxton  County. 

Action  by  C.  N.  Snodprass  against  the  South  Penn  Oil 
Company.  Judgment  for  defendant,  and  plaintiff  brings 
error. 

Affirmed. 

John  B.  Morhison,  for  plaintiff  in  error. 

A.  B,  li'LEMiNG  and  U.  N.  Arnett,  Jr.,  for  defendant  in 
error. 

Engmsh,  Judge: 

C.  N.  Snodgrass  and  wife  entered  into  an  agreement 
with  the  South  Penn  Oil  Company  whereby  they  leased  to 
said  company,  for  the  purpose  of  operating  for  gas  and  oil, 
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mining,  laying  pipe  lines,  bulldingf  tanlcs,  etc.,  a  certain 
tract  of  land  situated  partly  in  Gilmer  and  partly  in  Brax- 
ton Counties,  of  three  thousand  five  hundred  acres,  noore 
or  less,  with  certain  reservations.  This  tract  was  de- 
scribed in  said  ag-recment,  which  contained  the  following 
clause:  "Provided,  however,  that  this  lease  shall  become 
null  and  void,  and  all  rights  thereunder  shall  cease  and  de- 
termine, unless  a  well  shall  be  completed  on  the  premises 
within  one  year  from  the  date  hereof  (July  IS,  1S%),  or 
unless  the  lessee  shall  pay  at  the  rate  of  three  hundred  and 
filtv  dollars  quarterly  in  advance  for  each  additional  three 
months  such  completion  is  delayed  from  the  time  above 
mentioned  for  the  completi6n  of  such  well,  until  a  well  is 
completed,"  No  well  having  been  commenced  or  com- 
pleted on  said  tract  of  land  on  the  1st  of  September,  1898, 
said  Snodgrass  brought  an  action  of  trespass  on  the  case 
in  assstimf>s/l  upon  said  agreement  or  lease,  setting  fnrth 
the  terms  or  conditions  of  the  lease,  and.  among  other 
things,  that  by  the  writing  aforesaid  the  defendant  agreed 
and  promised  the  plaintiff  to  complete  a  well  on  said  prem- 
ises within  one  year  from  the  date  thereof,  and.  in  case  of 
failure  to  so  complete  such  well  within  one  year,  to  pay  to 
plaintiff  a  rental  of  three  hundred  and  fifty  dollars  quar- 
terly in  advance,  to  wit,  three  hundred  and  fifty  dollars  for 
each  three  months,  and  to  continue  to  do  so  until  sucb 
well  should  be  completed,  etc.,  and  that  by  the  terms  of 
said  contract  there  was  due  from  said  defendant  to  the 
plaintiff  on  account  of  said  sums  to  be  so  paid  quarterly  in 
advance  the  sum  of  one  thousand  four  hundred  dollars,  and 
claiming  damage  to  the  amount  of  one  thousand  nine  hun- 
dred and  llfty  dollars.  On  November  28. 1898,  the  defend- 
ant craved  oycrof  the  writing  obligatory  in  the  declaration 
mentioned,  add  filed  a  general  demurrer  to  the  plaintiff's 
declaration,  in  which  demurrer  the  plaintiff  joined.  Sut>- 
sequently,  the  plaintiff  was  permitted  to  amend  his  declar- 
ation by  writing  the  following  words  therein:  "And  did 
not  surrender  or  offer  to  surrender  the  said  lease  to  the 
plaintiff  lor  cancellation,  but  still  holds  and  retains  the 
same."  The  court,  having  fully  considered  the  demurrer 
of  the  defendant  to  the  declaration  of  the  plaintiff,  sus- 
tained the  same,  and  dismissed  the   plaintiff's  action  with 
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costs,  and  from   thi»  judgment   the  plaintiff  obtained   this 
writ  of  error. 

It  is  claimed  that  the  court  erred  in  sustaining'  said  de- 
murrer and  dismissing  said  action.  By  cravingover  of 
the  obligation  sued  on,  the  same  was  made  a  part  of  the  de- 
claration ,and  the  question  raised  and  presented  for  consid- 
eration by  the  demurrer  is  whether  the  agreement  upon 
which  this  action  is  predicated  contains  any  contract  or 
promise,  either  express  or  implied,  for  the  payment  of 
money  by  the  defendant  to  the  plaintiff.  Although  the 
agreement  contains  the  provision  above  quoted,  yet  that 
clause  merely  provides  a  means  by  which  a  forfeiture  of 
the  lease  may  be  avoided.  The  agreement  contains  no 
contract  or  promise  to  pay  anything  whatever  for  the  de- 
lay in  the  completion  of  a  well,  and  yet  the  declaration 
claims  that,  by  the  terms  of  the  contract,  there  is  due  from 
the  defendant  to  the  plaintiff  on  account  of  the  sums  to  be 
paid  quarterly  in  advance  the  sum  of  one  thousand  four 
hundred  dollars.  The  question  in  this  case  is  not  whether 
the  defendant  has  forfeited  the  lease,  but  whether  it  is  pe- 
cuniarily liable  to  the  plaintiff  for  failing  to  make  certain 
payments  to  the  plaintiff  whereby  snch  forfeiture  could 
have  been  avoided.  Counsel  for  the  plaintiff  relics  on  the 
case  of  Rolicrls  v.  BcUman,  45  W.  Va.  143.  {30  S.  E.  95) , 
but  that  case  was  materially  different  from  this.  There 
the  leases  sued  on  contained  the  following  clause:  "It  is 
agreed  that  the  party  of  the  second  part  shall  pay  to  the 
party  of  the  first  part  one  hundred  dollars  per  month,  in 
advance,  until  a  well  is  completed,  from  the  date  of  this 
lease,  and  a  failure  to  complete  such  well  or  to  pay  said 
rental  when  due  or  within  ten  days  thereafter  shall  render 
this  lease  null  and  void,"ctc.  There  was  an  express  prom- 
ise to  pay  one  hundred  dollars  per  month  in  advance  until 
a  well  was  completed,  but  in  the  agreement  sued  on  in  the 
case  under  consideration  there  was  no  such  promise  or 
contract.  Counsel  for  plaintiff  in  error  claims  that  the 
lease  continued  unless  it  had  been  smrrendcred  by  the  de- 
fendant, but.  even  if  that  be  true,  it  would  work  no  benefit 
to  the  plaintiff  in  error,  for  the  reason  that  there  was  no 
contract  on  the  defend^t's  part  to  pav  anything  as  rent 
or  compensation  for  delay  in  commencing  operations.     In 
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the  case  of  Glasgou;  v.  Gas  Co.,  152  Pa.  St.  48.  25  All.  232 
— an  action  of  (7sswh;ji>s// to  recover  rent  or  royalties  on  an 
oil  lease, — the  lease  sued  on  contained  this  proviso;  "Pro- 
vided, however,  that  this  lease  shall  become  null  and  void, 
and  all  rights  hereunder  shall  cease  and  determine,  unless 
a  well  shall  be  completed  on  the  premises  within  one  month 
from  the  date  hereof,  or  unless  the  lessee  shall  pay  at  the 
rate  of  one  hundred  dollars  monthly  in  advance  for  each 
additional  month."  It  was  held  that  the  lease  contained 
no  covenant  on  the  part  of  the  lessee  to  pay  rent  or  develop 
the  land.  The  only  penalty  imposed  on  him  for  failure  to 
operate  the  land  or  pay  one  hundred  dollars  per  month  for 
delay  was  a  forfeiture  of  his  rights  under  the  agreement. 
The  agreement  in  that  case  appears  to  have  been  almost 
identical  with  that  in  the  case  we  are  considering.  The 
construction  placed  upon  said  clause  in  the  agreement,  and 
the  conclusion  reached  by  the  Pennsylvania  court  as  to  the 
consequences  resulting  from  a  failure  to  pay  the  one  hnn- 
dred  dollars  monthly  in  advance,  seem  to  be  reasonable 
and  right,  and  they  accord  with  my  views  on  the  proper 
construction  of  the  agreement  declared  on  iu  the  case  at 
bar.  In  the  absence  of  any  contract  or  promise  on  the  part 
of  the  defendant  to  pay  rent  for  failure  to  commence  oper- 
ations, I  conclude  that,  under  this  agreement,  the  only  con- 
sequence that  would  result  from  such,  failure  would  Lea 
torfeiture  of  the  lease,  and  that  the  court  com  .'uitted  no  er- 
ror in  sustaining  the  demurrer  to  the  plaintiff's  declara- 
ion. 

A^rmed. 
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CHARLESTON. 

DuNLEVY  V.  County  Court  of  Marshau,  Co.  et  a!. 

Submitted  February  10,  1900— Decided  March  24,  1400.       %  gj 

I.     Election-Law— Omen  »«*Ts~B'j//o/«— /«(<!?  rimi. 

Uuder   the  present   election    law  of    thin   Ktate,  the   duties  of       |  47   51S 
the  board  of  canvnsHers  in  refi)iiiilin(f  the  liuHuta  are  purelj        1  W   S 

□liuiHterial,  anil  niil.  judicial,  and  it  in  iIh  li'pal  duly  to  founl        I ; — 

ult  ballots  or  pariN  of  ballots  where  the  intfntiou  or  the  %  4^ 
voter  appears  from  the  face  (if  the  ballots,  lhuu(;h  not  mark- 
ed or  eraHed  in  the  plain  manner  directed  in  Ihe  atstute,  and 
to  reject  all  ballots  or  parts  ()f  ballots  where  auch  intention 
doei  not  appear  from  the  face  of  the  ballots.  If,  from  the 
fai'>-  of  hiii  ballot,  the  intention  of  the  voter  in  apparent  an  to 
his  ehoLL'e  of  candidates  for  any  otiiee,  his  vole  should  be 
eonnted  aa  to  Riii'h  otllee,  nlllioiiKh  his  inlenlion  as  to  other 
eniididatcR  for  other  otliees  !>e  nonnscertainable,  ami  Ihe  bal- 
lot invalid  as  to  them.     (pp.  ^U-SK";.) 

2.  Canvassiko-Board— ^fcorrf— JI//ni'8?rr/fYi. 

It  is  the  ministerial  duty  of  the  board  of  canvassers  to 
make  a  earefiii  record  of  every  ballot  rejected  by  it,  with  the 
reasons  therefor,  and  the  ident  ideation  of  such  ballot  as  a 
part  of  such  record,     (p.  518.) 

3.  ELEcrroN-OFFicERS— A/arn7rtmw«. 

While  mandamus  is  the  proper  legal  and  efficacious  remedy 
prmided  by  statute  for  the  purpose  of  compelling  the  elee- 
lion  officers  to  diacharg-e  their  duties  in  conformily  with  the 
law.  when  such  officers,  in  violation  of  their  ministerial 
duties,  assume  the  exercise  of  judicial  functions,  certiorari 
may  be  resorted  to  for  the  purpose  of  reviewing  their  erron- 
eous rulings,  although  mandamus  would  furnish  more  speedy, 
leas  expensive,  and  more  adequate  relief,     (p.  520). 

Error  to  Circuit  Court,  Marshall  County. 

Action  by  J.  W.  Dunlevy  against  the  county  court  of  Mar- 
shall County  and  S.  R.  Davis.  Judgfment  for  plaintiff,  and 
defendants  bring  error. 

Affirmed, 
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J.  B.  McCcuRii,  for  plaintiffs  in  error. 
J.  Ales.  Ewinu,  J.  C.  Simpson  and  C.  C.  Newman,  for 
defendant  in  error. 

Dent,  Judge: 

At  the  November  election,  1898,  J.  W.  Dunlevy  and  S.  R. 
Davis  were  opposing  candidates  for  the  ofBce  of  county 
commissioner  of  the  county  of  Marshall.  The  precinct 
returns  showed  that  Dunlevy  received  two  thousand  and 
sixty-six  votes  and  Davis  one  thousand  nine  hundred  and 
twenty-five  votes,  thus  electing-  Dunlevy  by  a  majority  over 
Davis  of  one  hundred  and  furtv-onc  votes.  Davis  de- 
manded of  the  board  of  canvassers  a  recount,  which  they 
proceeded  to  make,  and,  by  rejecting  numerous  votes, 
they  reduced  Dunlevy's  vote  to  one  thousand  eight  hundred 
and  one,  and  Davis' vote  to  one  thousand  eight  hundred 
and  four,  thus  giving  Davis  d  majority  of  three.  The  can- 
vassers failed  to  make  a  record  of  each  vote  rejected  as  re- 
quired by  statute,  and  refused  to  sign  bills  of  exceptions 
to  their  rulings,  until  compelled  to  6q  so  hy  tiiaiieiamris. 
Dunlevy  then  applied  to  the  circuit  court  for  a  certiorari, 
which  was  awarded  and  the  court,  on  a  hearing  thereof, 
found  that  the  board  of  canvassers  had  illegally  refused  to 
count  a  large  number  of  ballots  cast  for  Dunlevy,  more 
than  sufficient  to  change  the  result  of  the  election,  re- 
versed the  finding- of  the  board,  and  remanded  the  case 
to  them,  with  directions  to  reconvene,  and  include  in  their 
count  the  illegally  rejected  ballots,  and  declare  the  result 
of  the  election  accordingly.  From  this  order  the  board 
and  S.  R.  Davis  obtained  from  a  judge  of  this  Court  a  writ 
of  error.  The  original  ballots,  which  were  before  and 
acted  upon  by  the  circuit  court,  the  plaintiffs  in  error  have 
not  seen  fit  to  bring  here,  but  they  produce  along  with  the 
record  copies  of  the  faces  of  such  ballots  for  the  inspection 
of  this  Court.  The  ballots  are  the  primarj-  record  evidence 
of  every  election  from  which  the  precinct's  returns  are 
made  up,  and  by  which  such  returns  must  be  sustained  or 
disproved.  And  when,  on  a  recount,  any  of  such  ballots  are 
rejected,  it  is  the  duty  of  the  board  of  canvassers  to  make 
a  record  thereof,  showing  the  reasons  for  such  rejection, 
and  clearly  identifying  such  rejected  ballots  for  future  le- 
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gal  investigation;  and  the  same  rule  applies  to  doubtful  or 
objectionable  ballots  included  in  the  recount  by  the  board. 
If  the  record  is  properly  made  up,  no  bills  of  exceptions  are 
necessary  to  make  such  ballots  a  part  thereof,  nor  does 
the  law  contemplate  such  necessity,  but  the  ballots,  by  the 
mere  identi^cation  therein,  become  a  part  thereof  from  the 
fact  that  they  are  already  the  record  evidence  of  the  elec- 
tion. Section  34,  chapter  3,  Code,  as  amended  in  chapter 
25,  Acts  1893.  relates  to  the  proper  preparation  of  ballots, 
and  the  manner  in  which  they  shall  be  marked  to  indicate 
the  intention  of  the  voter  as  to  the  various  candidates  to 
be  voted  for;  being  in  this  latter  respect  merely  directory. 
It  provides,  among:  other  things,  that  "all  candidates  or 
persons  voted  for  by  any  voter  shall  be  those  whose  names 
are  printed  or  written  as  aforesaid  thereon;  and  every 
other  ballot  on  the  same  sheet  shall  be  defaced  by  drawing 
one  or  more  lines  with  pen  and  ink  or  indelible  pencil  from 
the  top  to  the  bottom  thereof,  or  across  the  beading 
thereof  or  in  any  other  way  indicating  that  the  same  has 
not  been  voted  by  the  voter.  But  if  more  than  one  of  said 
ballots  have  nothing;  on  thcni  to  indicate  which  of  them 
was  not  so  voted,  then  neither  of  them  shall  be  counted." 
And  in  section  Of>,  same  chapter,  it  is  provided  that  "any 
ballot  or  part  of  a  ballot  from  which  it  is  impossible  to  de- 
termine the  elector's  choice  of  candidates  shall  not  be 
counted  as  to  the  candidate  or  candidates  affected  there- 
by." These  provisions,  construed  together,  show  that  it 
was  the  purpose  of  the  legislature  that  the  ballots  were 
not  to  he  received  or  rejected  as  a  whole,  but  as  to  each 
ofiSce  they  were  to  be  regarded  and  acted  upon  separately, 
so  that,  if  the  intention  of  the  voter  was  apparent  as  to  any 
of  the  candidates  for  any  of  the  various  offices  voted  for, 
his  vote  was  to  be  counted  for  such  office  or  candidate,  al- 
though his  intention  as  to  all  the  other  offices  and  candi- 
dates might  be  nonascertainable  from  the  markings  of  his 
ballot;  and  his  ballot  as  a  whole  was  to  be  rejected  only 
when  there  was  nothing  thereon  to  indicate  the  voter's 
choice  as  to  anj'  of  the  candidates.  Kach  office  is  thereby 
made  separate  and  independent  of  all  the  others,  and  the 
intention  of  the  voter  as  to  one  is  no  indication  of  his  inten- 
tion as  to  the  others,  but  each  must  stand  or  fall  oo'its  own 


.yClOO^IC 


S16  DoNr,EVY  7'.  County  Court.  [47 

merits.  It  is.  therefore,  the  legal  duty  of  the  boar<l  of  can- 
va^iscrs,  on  recountinfr  the  ballots,  to  give  effect  to  ihe 
separate  intention  of  the  voter  as  to  each  of  the  ofBccK  tor 
which  there  are  candidates,  and  count  the  vote  in  so  far  as 
it  is  valid,  and  reject  it  only  in  so  far  as  it  is  invalid.  T be 
law  seeks  to  secure  to  every  elector  the  right  to  vote,  and 
the  board  of  canvassers  can  neither  disfranchise  him  nor 
vote  for  him.  If  he  loses  his  vote,  it  must  be  from  his  fail- 
ure to  indicate  by  his  ballot  his  intentions  as  to  any  ofScc. 
If  be  makes  his  intention  appear,  bis  vote  must  be  counted. 
The  board  has  neither  the  discretion  to  reject  a  legal  nor 
to  cast  an  illegal  vote.  They  arc  bound  by  the  ballots,  and, 
as  they  indicate,  the  votes  must  be  counted  as  to  each  office 
separately.  There  were  fifty-three  bills  of  exceptions 
taken  to  the  rulings  of  the  board  of  canvassers,  whicb 
might  have  been  dispensed  with  had  the  board  performed 
its  duties,  and  kept  its  record  legally.  It  is  unnecessary 
to  review  them  allj  <  s  it  is  plainly  apparent  that  the  board. 
Mithout  regard  to  the  law,  illegally  changed  the  result  of 
the  election.  The  board,  in  rejecting  numerous  ballots, 
gave  no  heed  to  the  intention  of  the  voter  as  to  the  particu- 
lar office  about  which  the  recount  was  being  had,  but 
seized  on  most  any  technical  objection  for  the  purpose  ff 
rejecting  a  ballot,  as  follows,  to  wit,  a  number  ot  ballots 
were  rejected  because  the  intention  of  the  voter  as  to  choice 
for  congress  was  not  indicated,  although  he  plainly  indi- 
cated his  intention  as  to  county  commissioner,  A  number 
of  others  were  rejected  for  the  reason  that  the  voter  had 
failed  to  scratch  off  any  of  the  party  headings,  althongh  he 
plainly  indicated  his  intention  as  to  county  commissioner. 
A  number  of  others  were  rejected  because  the  voter 
scratched  out  the  name  of  S.  K.  Davis,  and  inserted  in  the 
same  space  the  name  of  J.  W.  Dunlevv,  instead  of  writing 
the  latler's  name  tn  the  blank  space  provided.  A  number 
of  others  were  rejected  for  the  reason  that  the  voter  indi- 
cated by  a  cross  above  the  Democratic,  Prohibition,  and 
People's  Party  tickets  that  he  intended  to  vote  the  Repub- 
lican ticket,  and  then  scratched  out  the  name  of  S.  R,  Davis 
on  the  Republican  ticket  and  inserted  in  lieu  thereof  the 
name  of  J.  W.  Dunlevy.  A  number  of  others  were  rejecied 
for  the  reason  that  the  voter,  by  a  cross  above  the  Prohibi- 
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tion,  Pcoplt's  Party,  and  Republican  tickets  indicated  bis 
intention  to  vote  the  Democratic  ticket.  The  circuit 
court,  on  an  inspection  of  the  ballots,  found  errors  in  the 
recount  against  J,  W.  Dunlevy  to  the  nnmber  of  two  hun- 
dred and  thirty-nine  votes,  and  afjainst  S.  R.  Davis  to  the 
number  of  one  hundred  and  twenty-four  votes,  mailing:  an 
actual  majority  in  favor  of  the  former  of  one  hnndrcd  and 
twelve  votes.  These  orig-inal  ballots  are  not  before  us,  nor 
do  the  plainlifTs  in  error  point  out  specifically  any  errors 
committed  by  the  circuit  court  in  the  examination  of  such 
ballots.  The  assignments  of  error  are  of  such  a  g^eneral 
nature  as  to  afford  the  Court  no  light.  Nor  is  the  brief  of 
counsel  much  more  specific.  The  petition  for  ccr/ioruri, 
certainly  shows  that  the  petitioner  was  elected  on  the  face 
of  the  returns,  and  that  on  the  recount  enough  legal  votes 
were  rejected  by  the  board  to  change  the  result  against 
him.  This  was  certainly  error  by  which  he  was  preju- 
diced, and  of  which  he  had  a  right  to  complain.  The  bal- 
. lots,  when  properly  identified,  are  the  record  evidence  of 
the  election,  and  could  be  removed  by  ccitiorari  into  the 
circuit  court  for  inspection.  They  are  not  before  this 
Court  for  the  reason  that  no  error  is  specified  as  to  them, 
and  this  Court  is  not  called  upon  to  examine  them.  If 
there  was  error  with  regard  to  them,  it  was  the  duty  of 
the  plaintiffs  in  error  topoint  out  the  same,  and  bring  them 
up  for  inspection.  Error  must  affirmatively  be  made  to 
appear  in  this  Court.  For  the  first  time  the  objection  is 
made  that  the  ballots  are  notproperlv  indorsed  by  the  poll 
clerks.  This  simply  refers  to  the  copies  produced  in  this 
Court.  No  such  question  was  raised  in  the  circuit  court, 
and  therefore  we  must  presume  that  the  original  ballots 
were  properly  indorsed;  and,  if  the  plaintiffs  in  error 
placed  reliance  on  such  objection,  they  should  have  pro- 
duced the  original  ballots  here  to  show  that  such  objection 
is  tenable,  and  not  raised  it  for  the  first  time  for  the  pur- 
pose of  taking  advantage  of  a  mere  clerical  oversight  in  no 
wise  affecting  the  case  as  it  was  presented  to  the  circuit 
court.  It  is  further  objected  that  the  circuit  court,  instead 
of  responding  to  the  various  bills  of  exceptions,  took  up 
the  rejected  ballots  as  certified  by  the  board  of  canvassers, 
and  indicated  which  of  them  should  be  counted  and  which 
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should  be  rejected.  This  is  a  sufficient  answer  to  the  vari- 
ous bills  of  exceptions,  as  it  determines  specifically  and 
definitely  the  matter  in  issue  between  the  parties,  and  left 
nothing  for  the  board  of  canvassers  to  do  but  to  sum  np 
and  declare  the  true  result  of  the  election,  instead  of  sub- 
stituting its  will  for  that  of  the  people.  Nor  docs  it  make 
any  difference  that  S,  R.  Davis  proceeded  to  qualify  at 
once  as  commissioner.  The  declaration  of  the  result  of 
the  election  being  erroneous  and  illegal,  and  being  re- 
versed and  annulled  by  the  circuit  court,  his  qualification 
fell  therewith,  and  bis  apparent  right  to  the  office  was  va- 
cated thereby.  A  board  of  canvassers  cannot  make  law, 
but  they  must  obey  it  as  it  is  made  for  them.  Aldersoii  v. 
Commissioners,  32  W.  Va.  454,  (<)  S.  K.  863). 

Is  certiorari  a  proper  remedy'  It  is  certainly  inade- 
quate. It  being  a  mere  appellate  process,  subject  to  the 
law's  delays,  the  term  of  office  may  expire  before  relief 
can  be  afforded.  In  this  case  almost  two  years  has 
elapsed,  and  the  end  is  not  yet.  Under  the  statute,  the 
counting  of  ballots  is  purely  a  ministerial  act.  The  face 
of  the  ballot  must  show  the  recorded  intention  of  the  voter 
as  to  any  office.  If  this  appears,  it  must  be  counted  as  to 
such  office.  If  it  docs  not,  it  must  be  rejected.  The  facts 
being  set  at  rest  by  the  ballot,  the  law  allows  the  board  of 
canvassers  no  discretion.  They  must  obey  the  behests  of 
the  law,  and  meint/u/inis,  both  at  common  law  and  now  by 
virtue  of  the  statute.  Is  the  only  adequate  remedy  to  com- 
pel the  board  to  discharge  its  legal  duties  in  this  respect. 
Section  89,  chapter  25,  Acts  18V3;  //el>6  v.  Cay/on,  45  W. 
Va.  578,  {32  S.  E.  187);  .)/,irr,im  v.  Commtssioiicrs,  42  W. 
Va.  263,  (26  S.  V..  281) ,  36  L.  R.  A.  2%;  High,  Extr.  Rem. 
§  56.  When  the  board  assumes  to  exercise  a  legal  discre- 
tion which  it  docs  not  iwssess,  its  action  may  be  controlled 
by  prohibition.  nro-.i'ii  v.  fSonrii,  45  W.  Va.  826,  (32  S.  E. 
168) .  And  in  such  cases,  at  common  law,  certiorari  would 
lie  as  an  appellate  process,  not  because  the  board  is  a  ijiitiii 
judicial  tribunal,  but  because,  being  a  ministerial  body,  it 
undertakes  to  exercise  judicial  functions.  The  common 
law  supplies  the  milder  process  of  certiorari,  when  ade- 
quate, in  place  of  the  harsher  remedies  of  mandamus  mA 
prohibition.     If  it  did   not  lie  at   common  law,  certiorari 
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could  not  be  resorted  to  under  section  2.  chapter  110,  Code, 
for  the  reason  that  the  election  statute  furnishes  an  ample 
remedy  by  mamlaiiius  to  review  and  control  the  illegal  ac- 
tions of  the  election  officers.  Chcnotvith  v.  Commis- 
sioners, 26  W.  Va.  230;  Aldcrsou  v.  Commissioners,  31  W. 
Va.  633,  (8  S.  E.  274) .  Prior  to  the  enaction  of  the  pres- 
ent election  law,  it  had  been  etstablish  by  the  decisions  of 
this  CoQTi—Drazie  v.  Commissioners,  25  W,  Va.  213^  Cheno- 
tvith  V.  Commissioners,  supra;  Fleming  v.  Commissioners, 
31  W.  Va.  609,  (8S.  E.  267); and  Aldersonv.  Commissioners, 
31  W.  Va.  633,  (8  S.  E.  274)— that  election  officers  had 
conferred  upon  them  both  ministerial  and  judicial  powers, 
and  that  ccrt.orari  and  not  mandamus,  was  the  proner 
remedy  to  review  their  proceeditigs.  In -other  states  elec- 
tion oflSccrs  arc  regarded  as  mere  ministerial  officers,  and 
they  are  controlled  in  the  discharge  of  their  duties  by  the 
writ  of  mandanins.  People  v.  Jlillturd,  29  111.  413;  People 
V.  Rives,  27  111.  246.  When  the  legislature  re-enacted  the 
election  law  of  this  State  in  1891,  it  undoubtedly  intended 
to  takeaway  all  judicial  functions  from  the  election  officers, 
aad  by  careful  provision  make  all  their  duties  purely  min- 
isterial, subject  to  the  control  of  the  writ  of  mandamus. 
Section  89,  chapter  3,  Code.  This  purpose  was  rendered 
more  apparent  by  amendment  in  1893,  when  the  duties  of 
the  election  officers  were  more  carefully  defined,  and  it 
was  provided  that  "a  mandamus  shall  lie  from  the  su- 
preme court  of  appeals,  or  any  one  of  the  judges  thereof 
in  vacation,  returnable  before  said  court,  to  compel  any 
officer  herein  to  do  and  perform  legally  any  duty  herein 
required  of  him."  In  short,  the  court  is  to  construe  the 
law,  and  compel  such  officers  to  discharge  their  duties  in 
accordance  therewith.  Such  officers  are  allowed  no  judi- 
cial discretion.  They  must  ascertain  the  facts,  and  dis- 
charge their  duties  strictly  in  conformity  with  the  law, 
and  a  departure  therefrom  in  any  particular  subjects  them 
to  the  writ  of  viandamus.  The  writ  of  certiorari  is  there- 
by rendered  wholly  unnecessary,  as  a  far  better  and  more 
effective  remedy  is  afforded  by  mandumus.  Neverthe- 
less, it  is  not  entirely  taken  away,  but  the  same  rule 
would  apply  to  its  use  in  summary  proceedings  as  applies 
to  a  writ  of  error  in  proceedings  of  record.     Railroad  Co. 
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V.  Paul!,  39  W.  Va.  142,  (19  S.  E.  551);  Dryden  v.  Sicin- 
burn,  20  W.  Va.  89;  /(/..  15  W.  Va.  234;  Swhibura  v.  Smith, 
15  W.  Va.  483.  This  in  that  the  remedies  of  ii:aadamui 
and  cerliorari  wQ\i\A  be  concurrent  with  the  right  to  Ibe 
litigant  to  make  choice  between  them.  A  right  eboice  in 
all  etcctioQ  controversies  arising  under  the  election  law 
would  render  the  writ  of  certiorari  obsolete  in  such  cases, 
for  the  reason  that  certiorari  is  subject  to  all  the  law's  de- 
lays, and  is  inadequate,  and  highly  expensive,  compared 
with  the  more  direct  and  efficacious  remedy  afforded  by 
mandamus.  The  judgment  of  the  circuit  court  is  affirmed. 
Affirmed. 


CHARLESTON. 

Blake  v.  Ohio  River  Railroad  Co. 
Submitted  January  17.  1900  -  Decided  March  24,  1900. 

].     JUUHMKNT— JJlvVfcrti'r— &/D/)j)f/. 

A  jiiilg'mcnt  is  cunclusivc  by  way  of  estoppel  as  fo  facts 
witlnuLl  the  I'xisionci'  ami  jjriiof  i)r  admiiissioQ  of  which  tht 
juiigTitent  could  not  have  been  rendered,     [p.  527). 

3.    Questions— ^i«ui*if</— A"'. ^  Jtnfi<:atti. 

A  iiropi)siti<m  nsstiiiipd  or  ileiMilcil  I'.v  the  pmirt  In  ha  Irup, 
ami  which  muni  Ik-  so  ns.sinni'ci  or  dtridril  in  order  lo  cslab- 
liKl)  another  proiiosilion  iviiifh  txpresscK  liie  eonclusion  of 
(lie  L'oiirt.  is  us  I'tJi-i'liially  piisseil  upon  and  }<i'ttlpd  in  thai 
court  as  the  very  matter  diructly  decided,     (p.  526). 

3.    CoMi-ESSATio^—Vij-dkl—JwIf/mnU—E'loppel. 

')'he  O.  K.  U.  (cj.  iiifitiluti'il  iiroccfdint:^  nnder  section  II, 
(.•hapter  ,■52,  Coiie,  lor  condemnation  of  praveL.  Htone.  eU'-.  tlie 
properly  of  H.  {'uminissionrrs  reported  nine  hnndrcd  anil 
fitly  doliars  aw  just  e.impen.siitiim,  etc.  Applicant  paid  same 
to  Ihe  elerk  of  Ihe  t-oiirt  jii  vacation.  11.  excepted  to  the  n- 
port  on  ground  of  inadcijuucy  of  <:umpensHtion,  aiid  demand- 
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ed  a  jury,  which  was  impanneled,  and  rendered  a  verdict  for 
two  thnuKand,  fii-e  huinlrctl  iliillars.  Judgment  was  rendered 
in  favor  of  B.  for  "the  sum  of  onr  tlioiiHand,  five  hundred 
and  fifty  dollars,  l.einff  the  nminint  of  twi.  thousand,  five  hun- 
dred dollarM  affiri'said.  less  the  nine  hundred  and  fifty  dollars 
hprctoforc  paid  Into  eonrt  hy  naid  railroad  company,"  etc.,  tr> 
whieh  Jud^rment  the  O.  K.  R.  I'o.  obtained  a  writ  of  error  U> 
the  sujireiiie  court,  and  the  .judnrment  was  aftirmed.  The  clerk, 
without  paying  over  the  nine  hiindreil  anil  fifty  dollars,  died 
insolvent'.  U.  brought  her  action  of  aKHiimptlt  against  the  O. 
R.  R,  Co.  for  the  nine  hundred  and  fifty  dollars.  /Md,  that 
B.'e  judgment  was  trx  ad)uiiiralit  as  to  the  fact  of  the  pay- 
ment of  the  nine  hundred  and  fifty  dollars  into  court,  and  B. 
IB  e!,topped  from  pruaeciitinjj'  •  claim  fur  the  same  against 
the  O.  R.  R.  Co.     (p.  S25). 

Error  to  Circuit  Court.  Cabell  County. 

Actioa  by  Cappie  B.  Blake  against  the  Ohio  Rii-er  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant 
brings  error. 

A'ezerscd. 

Vinson  &  Thompson,  for  plaintiff  in  error. 
Campbell,  Holt  &  Campbell,  for  defendant  in  error. 

McWhoktkh,  Pkksidicnt  : 

Oil  the  8th  day  of  July,  1892,  the  Ohio  Kiver  Railroad 
Company,  under  the  provisions  of  chapter  52,  Code,  after 
DOticc  to  the  owner,  Cappie  B.  Blake,  made  application  to 
Justice  T.  W.  Taylor,  of  Cabell  Connty,  to  appoint  commis- 
sioners to  ascertain  what  would  be  a  just  compensation  to 
be  paid  said  Blake  for  certain  gravel  and  dirt  proposed  by 
it  to  be  taken  for  use  in  the  construction  and  maintenance 
of  its  road,  etc.  Commissioners  were  appointed,  and  (|uali- 
ficd,  and  reported  Blake's  damages  or  compensation  at 
nine  hundred  and  fifty  dollars,  which  report  was  filed  in 
the  clerk's  office  of  the  circuit  court  of  said  county. 
Biakc  excepted  to  the  report  for  inadequacy  of  compensa- 
tion, and  demanded  a  trial  by  jury  to  ascertain  the  com- 
pensation. Applicant  paid  the  said  sum  of  nine  hundred 
and  fifty  dollars  to  the  clerk  of  the  said  circuit  court  in 
vacation,  and  took  possession  of  the  property  and  removed 
the  gravel.  The  matter  was  tried  before  a  jury  in  said 
court,  and  the  jury   returned  a  verdict  for  Blake   for  two 
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thousand  Dine  hundred  and  thirty-three  dollars  damages. 
Applicant  moved  to  set  aside  the  verdict  as  excessive,  and 
the  court  put  the  owner  lo  an  election  to  remit  four  hun- 
dred and  thirty-three  dollars  of  the  verdict,  or  to  have  the 
verdict  set  aside  and  a  new  trial  awarded.  She  elected  to 
accept  two  thousand  five  hundred  dollars  in  lieu  of  the  ver- 
dict, and  the  court  overruled  the  motion  to  set  aside  the 
verdict  and  yrant  a  new  trial,  and  rendered  judgment  as 
follows:  "It  is  therefore  considered  by  the  court  that  the 
said  Ohio  Kiver  Railroad  Company  do  pay  to  the  said  Cap- 
pie  B.  Blake  the  sum  of  one  thousand  five  hundred  aod 
fifty  dollars,  being  the  amount  of  two  thousand  five  hun- 
dred dollars  aforesaid,  less  the  nine  hundred  and  fifty  dol- 
lars heretofocc  paid  into  court  by  said  railroad  company, 
with  interest  thereon  till  paid,  and  the  costs  of  this  pro- 
ceeding, both  before  the  justice  and  in  this  court.  It  is 
further  considered  by  the  court  that,  till  the  one  thousand 
five  hundred  and  fifty  dollars  aforesaid  shall  have  been 
paid,  the  said  railroad  company  shall  have  no  right  or  au- 
thority to  enter  upon  said  premises  described  in  the  pro- 
ceeding, or  to  remove  therefrom  any  earth  or  gravel.  It 
is  further  considered  that,  when  the  said  sum  shall  have 
been  paid,  the  said  company  may  enter  upon  said  premises 
so  described,  and  remove  the  earth  and  gravel  therefrom, 
to  the  extent  fixed  in  the  verdict,  and  no  more.  It  is  fur- 
ther ordered  that  the  clerk  of  this  court  pay  to  said  BlaVe 
the  said  nine  hundred  and  fifty  dollars  heretofore  paid  into 
his  hands  by  the  applicant,  less  the  one  hundred  dollars 
paid  by  her  consent  to  her  tenant."  Applicant  paid  the 
one  thousand  five  hundred  and  fifty  dollars.  The  clerk 
failed  to  fay  over  the  money,  or  any  part  of  it.  and  died  in- 
solvent. The  State,  at  the  relation  of  Blake,  brought  an 
action  of  debt  on  the  clerk's  otiicial  bond  to  recover  the 
same  against  his  sureties  thereon/  The  court  held  (and 
was  affirmed  by  this  Court)  that  "the  payment  of  money 
to  the  clerk  in  vacation  is  not  equivalent  to  the  payment  of 
money  into  court,  and,  if  the  clerk  fails  to  return  such 
money  into  court,  the  sureties  on  his  official  bond  cannot 
be  held  responsible  for  its  loss."  State  v.  Enslow,  41  W. 
Va.  744,  (24S.  E,  679).  Blake  then  brought  her  action 
of  assH/npsie  against  the  applicant,  the  Ohio  River  Railroad 
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Company,  for  the  said  sum  of  nioe  hundred  and  fifty  dol- 
lars, in  the  circuit  court  of  Cabcl!  County.  Defendant 
pleaded  the  g-encral  issue,  and,  by  permission  of  the  court, 
filed  six  special  plc'a,s  in  writing,  over  the  plaintiffs  objec- 
tion; plaintiff  joining  issue  on  each  of  said  pleas.  The 
matters  of  law  and  fact  arising  in  the  case  were  submitted 
to  tbe  court,  in  lieu  of  a  jury,  and  upon  a  full  trial  the  court 
found  the  issues  for  the  plaintiif,  and  assessed  her  dam- 
ages at  one  thousand  and  fifty-four  dollars,  and  rendered 
judgment  thereon.  Defendant  moved  the  court  to  set 
aside  its  finding  and  grant  it  a  new  trial,  which  motion  the 
court  overruled;  and  the  defendant  excepted,  and  fled  its 
bill  of  exceptions,  and  obtained  a  writ  of  error,  assigning 
as  error  that,  if  Blake  had  a  right  of  action  at  all  against 
appellant  for  the  money  sought  to  be  recovered,  it  was  not 
assumpsit,  and  the  court  should  have  sustained  the  demur- 
rer of  delendant  to  plaintiff's  declaration.  There  was  no 
demurrer  interposed,  as  shown  by  the  record,  and  the 
court  passed  upon  none.  The  pleas  entered  by  defendant 
were  the  general  issue  and  the  six  special  pleas  mentioned. 
The  amount  of  damages  had  been  ascertained  as  provided 
by  law,  and  the  larger  portion  uf  it,  if  not  all,  had  been 
paid,  and  appellant  had  taken  possession  of  the  property 
sought  to  be  condemned,  although  technically  wrongfully, 
if  the  damages  were  not  all  paid,  as  it  had  no  right,  under 
the  statute,  to  take  possession  until  the  whole  of  the  dam- 
ages ascertained  were  paid;  yet,  the  amount  being  ascer- 
tained and  certain,  plaintiff's  proper  action,  if  any  she 
bad,  was  assumpsit  ior  the  unpaid  portion  of  the  damages 
so  ascertained, 

The  second  assignment  is  that  "the  recital  in  the  judg- 
ment in  the  condemnation  proceedings  which  was  intro- 
duced by  the  defendant  in  support  ot  its  plea  is  conclusive 
upon  plaintiff,  Blake,  and  she  is  estopped  to  deny  that  the 
nine  hundred  and  fifty  dollars  recited  in  said  judgment  as 
having  been  paid  into  court  was  so  paid  in;"  and  the  third 
assignment  is  that  "the  finding  uf  the  court,  and  the  judg- 
ment entered  thereon,  are  contrary  to  the  law  and  the  evi- 
dence, in  this:  That  the  whole  testimony  shows  that  the 
money  paid  by  the  railroad  company  into  tbe  hands  of  B. 
C.  Wilson  was  so  paid   with  the  assent  of  the  said  Blake, 
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and  said  Wilson  was  a  staktholder  mutually  afrreetl  upon 
by  the  parties,"  It  is  not  denied  that  upon  the  filing  of 
the  award  of  the  commissioners  appointed  by  the  justice, 
in  the  t:lcrk's  office  of  the  circuit  court,  the  applicant  paid 
the  nine  hunderd  and  fifty  dollars  into  the  hands  of  B.  C. 
Wilson,  who  was  clerk  of  the  said  court;  and  It  is  insisted 
by  appellant  that  the  followinf^  reference  in  the  judgment 
of  the  court,  entered  January  10,  18'J3,  to  the  payment  of 
the  said  sum,  to  wit:  "It  is  therefore  considered  by  the 
court  that  the  said  OhioKiver  Railroad  Company  do  pay  to 
the  said  Cappie  U.  Blake,  the  sum  of  one  thousand  f"ve 
hundred  and  fifty  dollars,  being' the  amount  of  two  thous- 
and live  hundred  dollars  aforesaid,  less  the  nine  hundred 
and  fifty  dollars  heretofore  paid  into  court  by  said  rail- 
road company,"  etc.,—  is  conclusive  upon  ttlake,  and  that 
she  is  estopped  to  deny  that  it  was  paid  into  court.  The 
payment  to  Wilson  was  without  authority  of  law,  and,  of 
course,' must  beat  its  own  risk,  unless  it  is  shown  that 
plaintiff  also  made  said  Wilson  her  agent  to  receive  thu 
money,  or  to  hold  it  for  her  after  it  came  into  his  hands, 
Z.  T.  Vinson  testified  in  the  case  at  bar  that  he  was  one  of 
the  attorneys  of  the  applicant  in  the  condemnation  procccd- 
injrs;  that,  when  the  commissioners  made  ihcir  award  of 
nine  hundred  and  fifty  dollars,  their  reirart  was  returned 
to  and  filed  in  the  clerk's  office,  "and  thercuijon,  as  attor- 
ney for  said  road,  I  paid  the  amount  of  said  award  tu  s;iid 
circuit  clerk  in  vacation,  and  without  any  order  of  court  at 
that  time  directinf;  me  to  do  so.  Said  court  then  had  gen- 
eral receiver,  but  afterwards,  by  acijuiescence  and  genera! 
understanding,  that  payment-was  treated  as  a  payment 
into  court,  both  by  the  parties  as  well  as  by  the  court,  but 
there  was  no  agreement  to  that  effect.  The  railroad  com- 
pany was  an.tious  to  begin  moving  the  gravel,  and  did  not 
wait  for  the  "court  to  convene,  but  paid  the  award  of  the 
commissioners  to  the  clerk  of  the  court  in  vacation,  and  no 
objection  or  exception  was  made  by  Biake  at  any  time  to 
this  payment."  L.  E.  Blake  also  testified  that  he  was  hus- 
band of  plaintiff,  and  acted  as  her  agent,  since  before  the 
institution  of  the  original  condemnation  proceeding  in  this 
matter,  that  "at  the  time  or  shortly  after  the  commissioD- 
ers.  Jack  Johnson  and  Driggs,  made  their  report  in  said 
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condemnation  proceeding,  the  railroad  company  paid  the 
award  made  by  said  commissioners  to  B,  C.  Wilson,  clerk 
of  the  circuit  court  of  Cabell  County;  but  tlie  clerk  failed 
to  pay  the  same  either  to  Cappie  B.  Blake,  or  to  me  as  her 
agent,  or  to  any  one  else  for  her.  This  payment  to  the 
clerk  was  made  in  the  absence  of  any  agreement  with  Cap- 
pie  B.  Blake,  or  with  me  as  her  agent;  and  the  railroad 
company  has  never  paid  the  said  sum  of  nine  hundred  and 
fifty  dollars  to  her  or  to  me  for  her.  One  hundred  dollars 
thereof,  however,  was  disbursed  by  said  clerk  to  E.  M. 
Ingalis,  leaving  a  balance  due  Cappie  B.  Blake  of  eight  hun- 
dred and  fifty  dollars.  The  railroad  company  has  taken 
and  carried  away  all  of  the  gravel  described  in  the  verdict 
of  the  jury,  and  has  paid  the  assessed  value  thereof,  except 
the  eight  hundred  and  fifty  dollars  aforesaid."  The  pro- 
ceeding for  condemnation  began  in  June,  1892.  The  com- 
missioners filed  their  report  in  July.  The  sum  of  nine 
hundred  and  fifty  dollars  awarded  by  the  commissioners 
was  paid  to  the  clerk  by  the  applicant,  who  at  once  took 
possession,  and  coitimenced  removal  of  the  gravel.  Blake 
excepted  to  the  report  on  the  ground  of  inadequacy  of 
compensation,  and  demanded  a  jurj-  to  ascertain  her  dam- 
ages. On  the  1st  day  of  September,  1892.  E.  M.  Ingalls, 
the  tenant  of  Blake,  filed  his  petition  in  the  cause  for  pay 
for  damages  to  bis  crops;  and  he  was  allowed  out  of  the 
fund  so  paid  to  the  clerk  one  hundred  dollars,  which  was  ■ 
paid  to  him,  as  stated  by  witness  L>.  K.  Blake.  On  the  7th 
day  of  December,  1892,  a  jury  was  impaneled,  and  on  the 
9th  of  December  rendered  their  verdict;  and  on  the  10th 
day  of  January,  18'J3,  the  court  rendered  its  judgment  on 
the  verdict  for  one  thousand  five  hundred  and  fifty  dollars 
in  favor  of  Cappie  B,  Blake,  owner  of  the  property  con- 
demned,— being  the  amount  of  two  thousand  five  hundred 
dollars,  the  amount  of  the  verdict,  after  the  remitting  of 
four  hundred  and  thiriy-thrce  dollars  granted  by  the 
owner,  less  the  sum  of  nine  hundred  and  fifty  dollars, 
which  the  court  found  had  been  paid  theretofore  into  court 
by  the  said  railroad  company.  This  was  a  judgment  ren- 
dered for  Blake  in  the  proceeding,  and  to  which  she  made 
no  objection  and  took  no  exception.  She  knew  the  money 
was  in  the   hands  of  the  clerk.     She  makes  no  explanation 
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whatever  of  her  conduct  in  allowing  the  money  to  remain 
with  the  clerk,  when  she  could  prohahly  have  had  it  for 
the  asking.  As  stated  by  JudgkDent  \n  Slate  v.  Etislow, 
41  W.  Va.  744,  (24  S.  E.  679):  "Every  one  is  presumed  to 
know  the  law.  Hence  it  must  be  presumed  that  the  com- 
pany, in  depositing  the  money  in  the  clerk's  hands,  and 
Mrs.  Blake,  in  allowing  the  money  to  remain  in  his  bands 
for  BO  long  a  time  without  objection,  when  she  might  have 
bad  it  herself,  were  fully  informed  as  to  the  law,  and  that 
this  conduct  was  controlled  by  their  personal  trust  and 
confidence  in  the  personal  integrity  of  the  clerk,  and  not 
from  reliance  on  his  ofGcial  bondsmen."  To  this  judg- 
ment for  two  thousand  five  hundred  dollars,  less  the  "nine 
hundred  and  fifty  dollars  paid  into  court,"  the  railroad 
company  obtained  a  writ  of  error.  If  Blake  was  not  satis- 
fied with  the  finding  that  the  nine  hundred  and  fifty  dollars 
had  been  paid  into  court,  why  did  she  not  file  a  cross  as- 
signment of  error,  and  have  the  judgment  corrected? 
The  judgment  was  affirmed  February  3,  1894.  See  38  W. 
Va.  718,  (18  S.  E.  957).  She  raised  no  objection  to  the 
judgment  when  it  was  rendered,  and  acquiesced  in  it,  cer- 
tainly, until  it  was  atfirmcd  by  the  appellate  courl.  She 
failed  to  ask  on  the  10th  of  January,  1893,  for  judgment 
for  the  two  thousand  five  hundred  dollars,  instead  of  one 
thousand  five  hundred  and  fifty  dollars,  which  she  was  en- 
titled to  have,  and  which  she  must  have  asked  for,  unless 
she  was  satisfied  with  the  payment  of  the  nine  hundred 
and  fifty  dollars  into  the  hands  of  the  clerk  of  the  court. 
The  court  ascertained  in  rendering  its  judgment  that  the 
nine  hundred  and  fifty  aollars  had  been  by  the  applicant 
paid  into  court,  and,  without  so  ascertaining,  it  must  have 
rendered  judgment  for  two  thousand  five  hundred  dollars 
instead  of  one  thousand  five  hundred  and  fifty  dollars.  In 
Tmsiees  v.  S/orirr,  42  N.  J.  Law,  115.  it  is  held  that  "a 
proposition  assumed  or  decided  by  the  court  to  be  true, 
and  which  must  be  so  assumed  or  decided  in  order  to  es- 
tablish another  proposition,  which  expresses  the  conclu- 
sion of  the  court,  is  as  effectually  passed  upon  and  settled 
in  that  court  as  the  very  matter  directly  decided."  See, 
also,  7usi-i>  V.  O'Brien,  68  N.  Y.  446.  And  in  BurUn  v. 
Shannon,  99  Mass,  200,  it  is  held  that  "a  verdict  and  judg- 
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ment  are  conclusive  by  way  of  estoppel  only  as  to  facts  ■ 
without  the  existence  and  proof  oradmission  of  which  they 
could  not  have  been  rendered,"  Fuller  v.  Eastman.,  81 
Me.  284,  17  Atl.  67;  Kelley  v.  Donlin,  70  111.  378;  Jfcmni- 
'u.-ay\.  Wood,  53  Iowa,  21,  3  N.  W.  794.  If  the  nine  hun- 
dred and  fifty  dollars  was  paid  into  court  by  the  appli- 
cant, the  appellee  had  no  cause  of  action  ag-ainst  appellant. 
If  it  was  not  intended  to  be  considered  and  treated  as  a 
payment  into  court,  plaintiff  sbould  have  insisted  on  judg- 
ment for  the  two  thousand  five  hundred  dollars,  and  not 
acquiesced  in  the  payment  and  treated  it  as  legal;  but,  ac- 
cepting the  judgment  adjudicating  the  fact  that  the  money 
was  paid  into  court,  she  is  estopped  from  denying  such 
payment.  For  the  reasons  stated,  the  judgment  of  the 
circuit  court  will  be  reversed,  and  the  action  dismissed. 
Reversed. 


CHARLESTON. 

ScHMERiz  et  al.  V.  Hammond  et  al. 

Submitted  January  20,  1899— Decided  March  24,  1900. 

,     Witness— J!fi(/CTjpc—  Wriling. 

Where  it  appears  that  a  witness  testifying  in  a  case  has  a 
written  agreement  with  a  party  in  whose  behalf  he  is  giving 
tesfimony,  touehing'  llie  suliject-tnuttcr  in  cuntroTersy,  the 
wilni'ss  BhiHiid  he  required  to  proiluce  mieh  writing,  and,  on 
his  refusal  to  do  so,  his  testimony  should  be  excluded,     (p.  543). 

I.      Ci>.vvKYANrR— 3Vw»(  Deed—E'/uifnble-Lirn. 

v.,  by  deed  dated  November  22,  IHTfi,  conveyed  a  tract  of 
lan-t  to  K.  and  A.,  the  wives  ot  H.  and  H„  and.  to  secure  a  resi- 
dup  of  (he  pureh  iKf  money  to  V.,  ut  Ihe  same  time  E,  and  A., 
together  with   their  huxbands,   made   a  deed   of   trust  to  R., 
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trtislee,  the  apknowleiig-ment  of  which  was  wholly  insuSiclent. 
Held,  that  although  said  trust  deeil  conveyed  tio  title  from  the 
wiveii  to  Ihe  trilHtee.  jPt  the  two  deeds  must  be  taken  to- 
ftethfr,  and  an  i'i|iiilnble  lii'ii  Ih  thrreby  created  in  favor  of  V., 
which  can  onlj  be  enforced  in  a  court  of  equitj',  (pp.  543-5-14). 
8.    EyiiiTAiu.E-JjiKN— ,^l«^■flnnWc. 

Siirh  erpiilable  lien  in  ansig-nable,  and  may  be  enforced  \a  n 
court  of   equity  by  the  assignee,     (p.  S47). 

4.     Trust-Dkku  -Ai:l:ninoledg>ni-nf—Slle. 

\  sale  under  sueh  deod  of  trust  i)y  the  trustee,  After  giving' 
the  stntulory   notice,    is    a  nullity,  and  a  deed    executed  by  the 
trustft^  iu  pursuance  of  such  ssle  conveys  no  title  lo  tb*  pur- 
chaser,    (p.  ^i7). 
Appeal  from  Circuit  Court,  Cabell  County. 
Suit  by  W.  E.  Schmertz  and  others  ai^ainst  James  Ham- 
iDODd  and  others.     Decree   for  plaintiffs,  and  defendants, 
Samuel  C.  Koonce  and  others,  appeal. 

/^erersed. 
Chaklks  Koonck.  Jr.,  and  W.  P.  Hubbard,  for  appellants. 
SiMMS  &  Enslow,  for  appellee, 

McWhorti-:k,  Pki^idknt: 

A.  M.  Black  and  James  Hammond,  brothers-in-law,  one 
living  in  Illinois,  the  other  in  Ohio,  about  the  ^-ear  1875  re- 
moved to  Wayne  County,  West  Virginia.  They  purchased 
five  hundred  acres  of  Jand  near  Cassville,  in  said  county, 
and  two  lots  in  Cassville,  from  S.  S.  Vinson,  for  wbicb 
farm  and  lots  they  were  to  pay  sixteen  thousand  dollars, 
and  took  title  bond  from  Vinson  for  same;  and,  having  paid 
said  Vinson  something  over  one-half  the  price  of  said 
property,  on  the  22d  day  of  November.  1876,  they  asked 
Vinson  to  convey  the  property  to  their  wives,  Elizabeth  R. 
Black  and  Amanda  Hammond,  and  to  take  from  them  a 
deed  of  trust  on  the  land  of  the  same  date,  to  secure  the 
payment  of  the  purchase  money  still  remaining  unpaid. 
The  conveyance  to  the  women  and  the  deed  of  trust  were 
accordingly  executed  on  the  said  22d  day  of  November, 
1876,  the  deed  of  trust  being  executed  by  the  said  women 
and  their  husbands,  and  both  deeds  were  duly  recorded. 
Soon  after  going  to  Wayne  County,  the  said  A.  M.  Black 
and  James  Hammond,  as  partners  undtrr  the  firm  name  of 
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Black  &  Hammond,  went  into  business  as  retail  mer- 
chants in  Cassviile.  and  as  such  became  indebted  to  the 
amount  of  several  thoiisandsof  dollars.  In  1877  suits  were 
brought  against  them,  and  in  July,  October,  and  Di;cember 
of  that  year,  and  in  AujiusI,  1878,  judgments  were  ren- 
dered for  various  amounts  against  them.  On  the  4th  day 
uf  March,  1878,  George  F.  Ratliff,  the  trustee  named  in 
tbe  trust  deed  from  the  Blacks  and  Hammonds  to  Vinson, 
conveyed  to  Samuel  C.  Koonce  the  said  three  tracts  of  land, 
near  (Jassville,  he  having  become  the  purchaser  thereof  at 
a  sale  made  by  said  trustee  under  said  deed  of  trust,  at  the 
price  of  nine  thousand  one  hundred  and  nine  dollars  and 
thirty  cents;  and  on  the  13th  day  of  September,  1878,  in 
consideration  of  ten  thousand  dollars,  said  Samuel  C. 
Koonce  and  Amanda  E.  Koonce,  his  wife,  conveyed  the 
same  to  Charles  Koonce.  of  Mercer  County.  Pennsylvania, 
which  deeds  were  duly  recorded  in  the  clerk's  office  of  the 
county  court  of  Wayne  County  in  the  same  months  in 
which  they  were  respectively  made  and  executed.  On  the 
25th  day  of  December,  1882,  W.  K.  Schmertz  &  Co.,  Ott, 
Hall  &  Co.,  Kvans  &  Grimes.  J.  Klee  &  Co.,  J.  C.  Hopple  & 
Co.,  Mack,  Stadler  &  Co.,  A.  Bradley  &  Co.,  and  Duncan, 
Ford  &  Elder  sued  out  of  the  clerk's  office  of  the  circuit 
court  of  Wayne  County  their  subpeona  in  chancery,  and 
filed  their  bill  against  A.  M.  Black,  James  Hammond,  Eliz- 
abeth R.  Black,  Amanda  Hammond,  S.  S.  Vinson,  Samuel 
C.  Koonce,  G.  F.  Ratliff,  trustee,  and  A.  M.  Black,  James 
Hammond,  J.  G.  Lacy,  and  B.  W.  Lacy,  late  partners  as 
James  Hammond  &  Co.,  W.  H.  Koonce,  and  the  unknown 
heirs  of  Charles  Koonce,  deceased,  setting  up  their  several 
judgments  recovered  against  the  firms  of  Black  &  Ham- 
mond and  J.  Hammond  &  Co.,  alleging  that  all  of  said 
judgments,  und  each  of  them,  remained  unpaid  and  unsat- 
isfied, in  whole  and  in  part;  that  none  of  said  judgment  de- 
fendants had  any  personal  property  in  this  State  out  of 
which  the  same  could  be  made  or  satisfied,  and  had  not  had 
since  said  judgments  were  recovered,  and  that  each  of 
them  were  Hens  upon  the  lands  thereinafter  mentioned; 
that  the  judgment  defendants,  in  the  years  1875,  1876 
1877,  and  1878,  were  merchants  doing  business  in  Wayne 
County,  and  in  the  course  of  their  business  contracted  tbe 
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debts  for  which  said  judgments  were  obtained,  and  that 
durin^r  the  continuance  of  Kaid  biisinesB  in  those  years. 
and  especially  in  the  year  1S75,  and  the  early  part  of  ihe 
year  1871).  said  defendant  firms  were  largely  indebted  to 
various  parties,  among  whom  were  complainants,  and 
while  that  indebtedness  existed  the  said  Black  and  Ham- 
mond, both  members  cf  the  defendant  firms,  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  their  credit- 
ors, among  whom  were  compiainaDti>,  purchased  from  S. 
S.  Vinson,  for  the  sum  of  sixteen  thousand  <lollars  by  them 
paid,  three  tracts  of  very  valuable  and  improved  lauds  in 
said  county,  situate  about  one  mile  below  the  forks  of 
Sandy  river,  containing  five  hundred  acres,  and  two  valua- 
ble lots  in  the  town  of  Oassville,  and  had  the  legal  title  of 
the  same  conveyed  to  their  said  wives,  Elizabeth  R.  Black 
and  Amanda  Hammond,  by  the  said  Vinson  and  wife,  by 
deed  dated  November  22,  1X76,  a  copy  of  which  was  exhib- 
ited with  the  bill;  that  all  the  money  and  funds  used  in 
payment  for  said  lands  to  said  Vinson  belonged  to  said  A, 
M.  Black  and  J.  Hammond,  and  not  one  dollar  of  the 
money  so  paid  belonged  to  the  said  Klizabeth  R,  Black  or 
Amanda  Hammond;  that  the  said  Elizabeth  and  Amanda 
knew  of  said  indebtednessof  theirsaid  husbands,  and  that 
they  had  procured  the  said  title  to  be  made  by  said  Vinson 
and  wife  to  them,  their  said  wives,  to  hinder,  delav,  and 
defraud  their  said  creditors  in  the  collection  of  their  »aid 
debts;  that,  after  the  conveyance  of  the  lands  to  Elizabeth 
and  Amanda,  they  undertook  and  attempted  to  convey  the 
same  by  a  pretended  deed  of  trust  to  (leorge  P.  RatlifF, 
trustee,  to  secure  the  payment  to  S.  S.  Vinson  of  two 
promissory  notes,  one  for  one  thousand  live  hundred  and 
sixty  dollars,  the  other  for  six  thousand  seven  hundred 
and  twenty-four  dollars  and  eighteen  cents,  and  the  inter- 
est thereon,  and  exhibited  a  copy  of  said  trust  deed;  that 
said  pretended  deed  ol  trust  to  Ratlilf  was  never  executed 
and  acknowledged  bv  the  said  married  women,  Klizabeth 
and  Amanda,  as  retguired  by  law,  and  that  the  same  was 
null  and  void,  and  that  the  leg.il  title  was  still  in  the  said 
married  women;  that,  some  time  after  the  pretended  ex- 
ecution of  said  trust  deed,  the  said  A.  M.  Black  aud  J. 
Hammond,  with   their  own  money  or  means,  paid  oS  said 
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notes  to  said  Vinson,  and  that  a  few  days  after  said  pay- 
ment they  went  back  to  said  Vinson,  either  in  person  or 
by  their  agent  or  attorney,  M.  J.  Fcrg-iison,  Ksq.,  and  had 
the  said  Vinson  assign  the  said  notes,  without  any  re- 
course whatever,  to  Samuel  C.  Koonce,  the  son-in-law  of  A. 
M.  Black,  and  the  nephew  of  said  J.  Hammond,  and  said 
Koonce  took  said  assigned  notes  which  had  been  paid  by 
said  Black  &  Hammond,  or  with  tbeir  means,  and  had  said 
Ratiiff,  trustee,  to  advertise  and  sell  said  three  tracts  of 
land  under  said  pretended  trust  deed,  and  at  the  pre- 
tended sale  said  Koonce  became  the  purchaser  for  the 
amount  of  said  notes,  and  said  trustee,  by  deed  of  date 
March  4,  1878,  attempted  to  convey  the  said  three  tracts^ 
to  Koonce,  and  exhibited  a  copy  of  the  deed  to  Koonce; 
that  said  Koonce  knowingly  look  said  assigned  notes, 
which  had  been  paid  and  requested  and  caused  said  sale 
under  said  pretended  trust  deed,  and  bought  said  lands  at 
said  sale,  all  for  the  purpose  and  with  intent  of  aiding  and 
assisting  the  said  A.  M.  Black  and  J.  Hammond  to-hinder, 
delay,  and  defraud  their  creditors;  that  for  the  said  as- 
signed notes,  or  for  the  said  pretended  purchase  of  said 
lands,  the  said  Koonce  paid  nothing  out  of  his  own  moneys 
or  means,  but  the  moneys  used  in  both  transactions  be- 
longed to  the  said  A.  M,  lilack  and  the  said  J.  Hammond; 
that  said  Samuel  C.  Koonce,  without  any  valuable  consider- 
ation, attempted,  by  a  pretended  deed  bearing  date  Sep- 
tember 30, 1H7S,  to  convey  said  tracts  of  land  to  his  father, 
Charles  Koonce,  since  deceased,  and  exhibited  a  copy  of 
the  deed;  that- said  Charles  Koonce  was  informed  of  and 
knew  the  fraudulent  purpose  for  which  said  deed  was 
made  to  him,  to  aid  in  hindering,  delaying,  and  defrauding 
the  said  creditors  in  the  collection  of  their  claims  against 
said  Black  &  Hammond;  that  the  Blacks  and  Hammonds 
retained  possession  and  control  of  said  tracts  of  land  after 
said  pretended  purchase,  under  the  trust  deed  by  Koonce, 
and  still  held  possession  and  control,  and  used  it  as  their 
own,  without  paying  any  rents;  that  said  purchase  of  said 
lands  and  lots  by  said  Black  and  Hammond  in  the  names 
of  their  wives,  and  taking  the  legal  title  in  their  wives,  and 
the  pretended  trust  deed  and  pretended  assijjnment  of 
■  said  notes,  and  pretended  sale  and  purchase  of  said  lands 
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under  said  trust  deed,  and  the  pretended  conveyance  to 
Charles  Kooncc,  did  hinder,  delay,  and  defraud  the  said 
creditors  in  the  collection  of  their  debts,  and  that  all  the 
acts  and  doings  of  the  said  A.  M.  HIack  and  his  wife  and 
of  J.  Hammond  and  his  wife  and  the  said  Koonce,  in  all  the 
said  transactions,  shifts,  and  devices,  were  knowingly 
done  by  them  for  the  purpose  of  bioderin?.  delaying,  and 
defrauding  plaintiffs  in  the  collection  of  their  claims,  aod 
tbey  did  so  hinder,  delay,  and  defraud  them;  that  plaintiffs 
never  discovered  the  frauds  in  the  transactions  aforesaid 
until  the  summer  of  18S2;  and  prayed  that  the  deed  from 
Vinson  and  wife  to  Elizabeth  K,  Black  and  Amanda  Ham- 
mond should  be  declared  fraudulent,  null  and  void  as 
to  plaintitfs'  claims;  that  the  deed  of  trust  to  said 
Ratliff  be  declared  null  and  void;  that  the  deed  from  Rat- 
llff  to  S.  C.  Koonce,  and  the  deed  of  the  latter  to  his  father. 
Charles  Koonce,  he  set  aside,  and  declared  null  and  void, 
and  that  said  judgments,  and  each  of  them,  be  declared 
existing  liens  u]K)n  the  tracts  of  land  and  two  lots;  that 
said  lands  and  lots  he  sold  to  satisfy  same;  and  for  gen- 
eral relief- 
Defendant  Samuel  C.  Koonce  fdcd  his  answer,  filing 
with  it  a  copy  of  the  last  will  and  testament  of  his  father, 
Charles  Koonce.  wherebv  respondent  William  H.  Koonce 
and  George  W.  Philips  were  appointed  executors  thereof; 
said  he  had  no  personal  knowledge  of  the  recov- 
ery of  the  judgments  set  up  in  the  bill,  nor  wheth- 
er they  had  been  paid  in  whole  or  in  'part,  and  bad 
no  knowledge  nor  information,  and  could  state  noth- 
ing, as  to  the  personal  property,  or  its  value,  owned 
or  claimed  by  the  defendants  in  said  judgments,  or 
either  of  them,  at  the  time  mentioned  in  the  bill,  or 
at  any  other  time,  but  denied,  on  information  and  be- 
lief, that  said  judgments,  or  either  of  them,  were  liens 
on  the  rcdl  estate,  or  any  part  of  it,  mentioned  in  the  bill 
and  in  question  in  this  suit;  that  he  was  not  informed  and 
could  not  state  what  business  the  judgment  defendants, 
or  either  of  them,  were  engaged  in,  in  either  of  the  years 
1875,  1870,  1877.  1«78.  nor  when  the  debts  for  which  the 
judgments  were  rendered  were  contracted,  nor  as  to  the 
extent  of  the  indebtedness  of  the  said  defendants  or  either 
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of  them,'  at  the  datCM  mentioned  in  Ibe  bill;  admitted  the 
purchase  by  Ulack  &  Hammond  of  the  property  for  sixteen 
thousand  dollars,  but  did  not  know  the  date  thereof,  nor 
the  puriTOse  and  intent  of  Black  &  Hammond  in  making 
auch  purchases,  whether  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  their  creditors,  including  the 
plaintiffs,  or  otherwise,  and,  if  they  purchased  with  such 
intention  as  charged  in  the  bill,  denied  that  he  ever  had 
any  knowledge  or  information  of  any  such  purpose  or  in- 
tent on  the  part  of  either  of  them;  admitted  that  said 
Black  &  Hammond  caused  a  deed  for  said  real  estate  to 
be  made  by  said  Vinson  and  wife,  purporting  to  convey 
the  title  to  said  real  estate  to  Elizabeth  R.  Black,  the  wife  • 
of  A.  M.  BUck,  and  Amanda  Hammond,  the  wife  of  James 
Hammond,  bearing  date  November  22,  1876,  a  copy  of 
which  is  filed  with  the  bill,  and  referred  to  it  as  part  of  his 
answer,  but,  on  information  and  belief,  denied  that  the 
legal  title  to  said  real  estate,  purporting  to  be  thereby 
conveyed,  thereby  vested  in  said  grantees,' or  either  of 
them,  in  said  deed,  under  and  by  virtue  thereof,  for  the 
reasons  stated  in  the  next  paragraph  of  the  answer,  as 
follows:  "(8)  This  defendant  here  avers,  answers,  and 
says  that  on  the  said  22d  day  of  November,  1876,  when  the 
deed  mentioned  above  was  executed  by  the  said  S.  S.  Vin- 
son and  wife,  the  said  Vinson  held  a  valid  and  subsisting 
lien  on  the  said  rcal^  estate  for  the  payment  of  the  pur- 
chase money  thereof  remaining  unpaid  to  him  by  the  said 
Black  Sl  Hammond,  amounting  to  the  sum  of  eight  thous- 
and, two  hundred  and  eighty-four  dollars  and  forty-eight 
cents,  and,  for  ttie  purpose  of  continuing  and  preserving 
the  said  lien  of  said  Vinson  on  said  real  estate  in  full  force 
and  effect  as  long  as  the  said  balance  of  purchase  money 
remained  unpaid,  the  said  A.  M.  Black  and  Elizabeth 
R.,  his  wife,  and  James  Hammond  and  Amanda,  his  wife, 
at  the  same  time  and  place  of  the  execution  by  the  said 
Vinson  and  wife  of  the  deed  aforesaid,  and  before  the  de- 
livery thereof,and  as  a  part  and  parcel  of  one  and  the  same 
transaction,  executed  to  the  defendant,  (leorge  Ratliff, 
trustee,  a  deed  of  trust,  whereby  they  conveyed  to  said 
trustee  the  same  real  estate  mentioned,  described,  and 
conveyed  by  the  deed  aforesaid  of  said  Vinson  and  wife, 
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for  the  purpose  of  preserving  and  continuing  in  force  the 
said  lien  of  said  Vinson  on  said  real  estate,  and  thereby 
securing  the  payment  of  the  said  sum  (cijfht  thousand, 
two  hundred  and  eighty-four  dollars  and  forty-eight  cents), 
with  the  interest  thereon,  to  the  said  Vinson,  when  the 
same  becomes  due  and  payable,  as  provided  in  said  deed 
of  trust;  and  this  defendant  further  avers,  answers,  and 
says,  that  the  said  deed  of  said  Vinson  and  wife,  and  the 
said  deed  of  trust,  were  executed,  acknowledged,  and  de- 
livered simultaneously  with  each  other,  and  as  part  and 
parcel  of  one  and  the  saine  transaction,  as  hereinbefore 
stated,  for  the  uses  and  purposes  stated  In  said  deed  of 
trust;  and  this  defendant,  therefore,  denies  that  the  said 
deed  of  trust  is  null  and  void  for  the  reason  alleged  in  said 
bill,  or  for  any  other  reason,  but,  on  the  contrary  thereof,  he 
is  advised  and  believes,  and  so  avers,  that  the  said  deed  of 
trust  was  at  the  date  of  its  execution,  and  still  is,  a  valid 
and  binding  deed,  for  the  uses  and  purposes  herein  men- 
tioned, and  he  also  denies  that  the  legal  title  of  said  landK 
is  in  the  said  Elizabeth  R.  Black,  and  Amanda  Hammond. 
or  either  of  them,  as  alleged  in  said  bill,"  Respondent  de- 
nies each  and  every  allegation  of  the  bill  that  the  defendants 
Black  and  Hammond,  or  either  of  them,  with  their  own 
money  or  means,  paid  the  whole  of  the  sixteen  thousand 
dollars  purchase  money  of  said  real  estate,  or  that  they,  or 
either  of  them,  paid  off  to  said  Vinson  the  notes  mentioned 
in  the  trust  deed;  admits  the  assignment  of  the  notes,  but 
denies  that  they  had  been  paid  off,  in  whole  or  in  part,  by 
any  person  whatever;  admits  that  he  was  at  the  time  of 
the  assignment,  and  is  yet,  the  son-in-law  of  A.  M.  Black, 
and  that  his  wife  is  the  neice  of  said  Amanda  Hammond; 
that  he  caused  the  real  estate  to  he  sold  by  the  trustee; 
that  he  became  the  purchaser,  but  not  for  the  amount  of 
said  notes,  as  alleged,  and  that  said  real  estate  was  con- 
veyed to  him  by  the  trustee  by  deed  dated  the  4lh  ol 
March,  1878,  but  positively  denies  each  and  every  allega- 
tion of  the  bill  that  in  any  way  charges  that  he  knowingly 
took  said  assigned  notes  which  had  been  paid  off,  as 
charged  and  requested,  and  caused  said  sale  under  said 
pretended  trust  deed,  and  bought  said  lands  at  said  sale, 
all  for  the  purpose  and  with  the  intent  of  aiding  and  as- 
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sistiog  the  said  A.  M.  Black  and  J.  Hammond  to  hioder, 
delay,  and  defraud  their  creditors;  that,  on  the  contrary, 
all  those  things  were  done  by  him  in  jrood  faith,  and  with 
out  any  knowledge  or  information  of  any  such  purpose  or 
intent  on  the  part  of  said  Black  &  Hammond,  or  cither  of 
them,  as  to  hinder,  delay,  and  defraud  their  creditors 
mentioned  in  the  bill,  or  any  other  creditors  they  may  have 
had,  and  without  any  purpose  or  intent  on  his  part  to  aid 
the  said  Black  &  Hammond,  or  either  of  them,  in  hindering, 
delaying,  or  defrauding  their  creditors,  or  any  of  them, 
mentioned  in  the  bill,  or  any  other  creditors  they  or  cither 
of  thcro  may  have  had;  and  avers  that  said  notes,  and  each 
of  them,  mentioned  in  the  deed  of  trust,  as  well  as  the 
deed  of  trust,  were  each  and  all  of  them  in  full  force  and 
effect,  and  the  notes,  and  each  of  them,  were  wholly  un- 
paid, at  the  date  of  the  assignment  thereof  to  him;  avers 
that  he  resides  in  Mercer  County  Pennsylvania,  several 
hiiDdrcd  miles  from  Wayne  County  .West  Virginia,  and  nev- 
er was  in  Wayne  County,  excepting  the  year  before  Black 
&  Hammond  moved  there,  until  November,  1877,  when 
be  and  his  wife  visited  A.  M.  Black  at  his  residence  on  the 
real  estate  purchased  from  Vinson, and  while  there  learned 
of  the  purchase  by  Black  &  Hammond  and  the  execution  of 
the  notes  and  deed  of  trust,  and  that  Viiison  was  intend- 
ing to  cause  the  sale  under  the  deed  of  trust,  and  while 
there  respondent's  wife  handed  him  five  thousand,  five 
h\indrcd  dollars,  without  saying  from  whom  she  received 
it,  and  directed  him  to  pay  it  to  Vinson  on  the  debt  men- 
tioned in  the  deed  of  trust,  which  he  did,  and  at  the  same 
lime  promised  said  Vinson  to  pay  him  the  balance  of  said 
debt  within  sixty  days  from  that  date;  that  before  that 
time  expired  the  property  was  advertised  for  sale  under 
the  trust  deed  for  the  balance  due  Vinson;  that,  Black  & 
Hammond  not  being  able  to  raise  the  money  to  pay  the 
same,  respondent,  at  Black's  request,  borrowed  the  sum 
necessary  from  his  father,  Charles  Koonce,  and  paid  said 
debt  in  full  to  Vinson,  and  for  indemnity  took  the  assign- 
ment of  said  notes  and  deed  of  trust,  and  filed  the  assign- 
ment with  his  answer.  Respondent  admits  the  five  thous- 
and, five  hundied  dollars  received  from  his  wife  was  the 
money  of  A.  M.  Black,  and  from  his  previous  knowledge  of 
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the  very  small  business  capacitv  of  said  Black  &  Ham- 
mond, and  their  reckless  ventures  at  speculation,  before 
their  removal  to  Wayne  County,  he  determined  to  have  said 
real  estate  Hold  under  the  trust  deed,  and  to  purchase  the 
same,  and  take  the  deed  in  his  own  name,  and  hold  it  as 
his  own  property,  and  accordingly  did  purchase  it  at  oine 
thousand,  one  hundred  and  nine  dollars  and  thirty  cents, 
and  the  same  was  conveyed  to  him.  Respondent  denies 
that  he  paid  nothinff  out  of  his  own  moneys  or  means,  but 
used  the  moneys  and  means  in  both  transactions  of  A.  M. 
Black  and  J.  Hammond,  and  that  the  land  was  convevcd 
by  him  to  Charles  Kooncc  without  any  consideration,  and 
that  said  Charles  Kooncc  was  inf<irmed  of  and  knew  Ibc 
fraudulent  purpose  for  which  said  deed  of  September  30, 
1678,  was  made  to  him,  to  aid  in  hindering*,  delaying,  and 
defrauding  creditors  in  the  collection  of  their  claims 
against  Black  &  Hammond,  and  avers  that  such  allega- 
tions relating  to  his  dead  father,  Charles  Koonce,  are  a 
wanton  and  inexcusable  slander  upon  his  memory;  avers 
that  these  denials  arc  made  on  his  own  knowledge  of  the 
several  transactions  and  matters  to  which  they  relate,  and 
of  his  own  knowledge  avers  that  the  sale  under  the  truat 
deed,  his  purchase  of  the  real  estate  thereunder,  and  the 
conveyance  to  him,  and  his  sale  and  conveyance  thereof  to 
Charles  Kooncc,  his  father,  were  all  made  and  done  in  good 
faith,  for  valuable  consideration,  and  without  any  fraud 
or  intended  fraud  on  the  part  of  any  of  the  parties  thereto; 
that,  at  the  time  he  agreed  to  pay  Vinson  the  balance  of 
the  debt  of  Black  &  Hammond,  he  was  ignorant  of  his  in- 
debtedness to  others  than  said  Vinson,  and  a  debt  of  said 
Black  to  Charles  Koonce  and  himself,  and  after  the  ^ale 
was  advertised  at  which  he  purcnased,  and  before  the  sale 
was  made,  oneT.  C.  Orove,  a  creditor  of  Black  &  Hammond, 
enjoined  the  sale  in  the  United  States  district  court,  claim- 
ing an  indebtedness  of  three  thousand,  three  hundred  dol- 
lars; Black  &  Hammond  admitted  the  justness  of  the  debt 
to  Grove,  and  authori;!ed  respondent  to  compromise  and 
pay  it,  which  he  did,  for  the  sum  of  two  thousand,  three 
hundred  dollars,  in  full  satisfaction,  and  refers  to  deposi- 
tions proving  the  same  as  part  of  his  answtr,  and  by  agree- 
ment with  Black   the  said   two  thousand,   three  hundred 
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dollars  was  credited  on  the  five  tboui^and,  five  hundred  re- 
spondent received  from  bis  wife  and  paid  to  Vinson;  the 
balance  of  the  five  thousand,  five  hundred  dollars  was,  by 
agreement  with  Black,  repaid  to  him  and  others,  by  his 
orders,  as  shown  in  Exhibit  D,  with  said  answer;  avers 
that  be  borrowed  from  his  father  the  said  two  thousand, 
three  buncircd  dollars,  which  he  paid  to  Grove,  which  sum, 
togfether  with  previous  indebtedness  to  his  father,  made 
bis  whole  indebtedness  to  him  something- over  ten  thousand 
dollars,  and,  being:  unable  to  pay  him  in  money,  he  sold 
and  conveyed  the  real  estate  to  him  for  ten  thousand  dol- 
lars, in  payment  of  his  indebtedness  to  him  to  that  extent; 
and  avers  that  at  the  time  he  paid  said  money  to  Vinson 
and  to  Grove,  and  at  the  time  he  paid  the  balance  of  the  five 
thousand,  five  hundred  dollars,  he  had  no  sort  of  knowl- 
edge or  information  of  the  alleged  inderttcdness  of  said 
Black  &  Hammond  to  plaintiffs,  or  any  of  them,  mentioned 
in  the  bill;  admits  that  Black  &  llammond  remained  in 
possession  of  the  real  estate  after  the  sale,  but  denies  that 
they,  or  cither  of  them,  retained  control  of  it.  or  that  said 
Black,  or  any  of  his  family,  were  in  possession  at  the  time 
of  his  answer,  but  had  long  since  abandoned  the  posses- 
sion and  removed  from  it;  that  after  the  sale  and  convey- 
ance to  respondent,  and  in  consideration  of  the  relation- 
ship existing  between  said  Blacks  and  Hammonds  and 
respondent  and  his  wife,  he  permitted  them  to  remain  in 
possession  of  said  real  estate  as  his  tenants,  without'  pay- 
ment ot  rent,  beyond  paying  the  taxes,  which  they  paid 
until  his  sale  and  conveyance  to  his  father,  after  which  last 
conveyance  his  father,  at  his  request,  permitted  the  Blacks 
and  Hammonds  to  remain  in  possession  to  the  time  of  his 
death,  in  1880,  without  paying  rent  or  other  consideration, 
except  the  payment  of  taxes,  and  after  his  death  they  still 
remained  in  possession  as  before  until  the  fall  of  188.1, 
when,  by  direction  of  W.  H.  Koonce  and  George  W. 
Philips,  two  of  the  executors,  notice  was  given  them  that 
they  must  pay  rent  or  remove,  and  respondent  caused  the 
lease  to  be  prepared  in  the  name  of  all  the  executors,  leas- 
ing said  real  estate  to  Pilizabcth  R.  Black  and  Amanda  Ham- 
mond for  a  term  of  two  years  from  and  after  March  1, 
1884,  at  a  rent  of  five  hundred  dollars  per  year,  which   the 
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said  two  ext'cutors  refused  to  sign,  but  agreed  that  re- 
spondent mig-ht  give  said  kasc  to  the  lessees  named,  if  be 
would  be  responsible  for  the  payment  of  the  rent  men- 
tioned. UiK)n  the  ISth  day  of  December,  \SS.\  said  lease 
was  executed,  and  respondent,  together  with  James  A. 
Black  and  Charles  A.  Hammond,  by  writinfr  indorsed  on 
said  lease  and  signed  tiy  them,  agreed  to  pay  tbc  rent,  in 
case  the  lessees  failed  to  pay,  and,  by  another  indorsement 
on  said  lease,  the  adult  heirs  and  devisees  of  Charles 
Koonce  approved  said  lease,  and,  the  lessees  failing  to  pay 
the  rent  in  whole  or  in  part,  respondent  was  charged  by 
the  other  eseciitors  on  the  books  of  the  estate  with  Ibe 
sum  of  one  thousand  dollars,  as  shown  by  the  deposition  of 
W.  II,  Koonce.  This  suit  in  the  meantime  havinjf  been  com- 
menced, and  tbc  taxes  having  been  regularly  collected 
from  the  tenants,  and  would  continue  to  be  so  collected, 
the  executors  were  advised  by  their  attorneys  to  defer 
legal  proceedings  to  eject  them  until  the  determination  of 
this  suit.  Respondent  denies  that  plaintiffs  never  discov- 
ered the  frauds  in  the  transactions  aforesaid  until  the  sum 
mcr  of  1KH2,  and  denies  that  there  was  any  fraud  to  be 
discovered  in  any  of  the  transactions  referred  to  in  their 
allegations,  committed  or  intended  by  this  defendant  or 
his  father,  Charles  Koonce,  or  by  any  person  or  persons 
in  any  way  connected  with  them  or  cither  of  tbem.  unless 
it  was  by  A.  M.  IJlack,  Klizabcth  K.  Black,  James  Ham- 
mond, and  Amanda  Hammond,  and,  if  they  or  cither  of 
them  committed  or  intended  to  commit  any  of  the  frauds 
in  any  of  the  transactions  mentioned,  the  respondent  never 
had,  and  has  not  now,  any  knowledge  in  regard  to  it,  and 
avers  that  by  their  own  showing  plaintiffs  had  the  means 
of  knowing,  and  they  did  know,  as  much  in  regard  to  the 
alleged  frauds,  if  any,  committed  by  said  Black  St.  Ham- 
mond and  their  wives,  in  the  year  1S76,  as  they  did  in  1882. 
when  this  suit  was  brought,  which  was  more  than  five 
years  after  tbc  recordation  of  said  deed  from  Vinson  and 
wife  to  the  wives  of  said  Black  &  Hamracmd,  and  that  plain- 
tiffs stood  by  all  these  years,  and  permitted  the  sale  of 
said  real  estate  under  said  deed  of  trust,  and  purchase 
thereof  by  respondent,  and  the  conveyan^fe  thereof  to  him 
by  deed  of  the  4th  of  March,  I87S,  and  permitted  respond- 
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ent  to  pay  the  debt  of  Black  &  Hammoad  to  said  Grove, 
and  to  pay  back  the  balance  of  the  said  five  thousand,  five 
hundred  dollars  to  said  Black  and  to  sell  and  convey  the 
said  real  estate  to  his  father,  Charles  Kooncc,  which  deed 
to  his  father  was  recorded  the  25th  of  September,  1S78, 
and  never  in  any  way  set  up  any  claim  against  the  said 
real  estate,  or  made  any  objection  against  the  validity  and 
g:ood  faith  of  any  of  said  transactions,  until  more  than  two 
years  after  the  death  of  said  Charles  Kooncc  and  avers 
that  the  said  plaiiillffs,  and  each  of  them,  have  been  fjuilty 
of  such  laches  in  the  prosecution  of  their  said  claims  as, 
under  the  facts  and  circumstances  of  this  case,  is  a  bar  in 
equity  to  the  relief  or  any  pan  thereof,  prayed  for  in  their 
said  bill. 

The  defendants,  William  H.  Koonce  and  Georye  W. 
Philips,  executors  of  Charles  Kooncc,  deceased,  Samuel  C. 
KooDce,  as  trustee  of  said  William  H.  Koonce,  under  the 
will  of  Charles,  Sarah  McKenney,  late  Sarah  Wilson,  and 
Kachcl  Philips,  Lilly  Bartholomew.  Clyde  Bartholomew, 
Hayward  Bartholomew,  JCthel  Bartholomew,  W.  W.  Zim- 
merman, H.  A.  Zimmerman,  Charles  Koonce,  and  Mary 
Koonce  filed  their  joint  and  several  answer,  saying  that 
they  have  no  personal  knowtctje  of  the  business  in  which 
the  defendants  in  the  judj^ments  alleged  in  the  bill  were 
engaged,  admit  the  recovery  and  recordation  of  the  judg- 
ments, but,  on  information  and  belief,  deny  they  arc  liens 
on  the  real  estate  in  question.* 

The  defendant,  Samuel  C.  Koonce,  trustee  of  William  H. 
Koonce,  for  a  separate  answer  to  said  bill,  refers  to  his 
answer  as  executor  and  in  his  own  right,  and  asks  that 
it  be  made  a  part  of  this  answer.  And  the  other  defend- 
ants admit  that  Charles  Koonce  died  seised  and  possessed 
in  fee  of  the  real  estate  in  <|Uestion  in  this  suit,  and  this  is 
all  they  know  in  relation  to  the  said  ri'al  estate;  they  know 
nothing  of  the  purchase  by  defendants  Black  &  Hammond, 
or  the  object  for  which  they  purchased,  or  the  object  and 
purpose  for  which  they  caused  said  lands  to  be  conveyed 
by  Vinson  and  wife  to  their  wives,  nor  of  the  dealings  of 
said  Black  &  Hammond,  or  either  of  them,  with  Vinson, 
either  in  person  or  through  their  attorney,  M.  J.  Fergu- 
son, or  of  the  dealings  of  said  Samuel  C.  Kooncc  with  said 
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Black  &  Hammund,  or  either  of  them, in  relation  to  said 
aads,  nor  of  the  tranMactions  preceding,  mentioned  in  said 
bill,  whereby  Samuel  became  Ihe  purchaser  and  grantee, 
or  the  dealings  between  Samuel  and  his  father,  Charles, 
whereby  said  Charles  became  the  owner  in  fee  of  said 
lands,  and  therefore  they  neither  admit  nor  deny  the  said 
alleffations  of  the  bill,  but  demand  full  proof  of  said  allega- 
tions, and  each  of  them,  and  refer  to  the  answer  of  Samuel 
C.  Koonce  as  a  full  and  complete  answer  and  explanation 
of  all  said  matters  and  things  charged  in  the  bill,  and  ask 
that  said  answer  be  read  and  considered  as  part  of  theirs. 
The  cause  came  on  to  be  heard  at  the  July  term,  1897, 
and  it  was  held  by  the  court  that  the  deed  executed  by  the 
wives  of  defendants  Black  &  Hammond  to  RallitT,  trustee, 
was  defective,  and  passed  no  title  to  him;  that  the  lefj^al 
title  to  Ihe  farm  below  the  town  of  Cassville,  in  Wayne 
County,  set  out  in  plaintiffs'  bill,  is  still  vested  in  Amanda 
Hammond  and  Klizabeth  Black;  that  they  hold  the  same 
subject  to  the  rights  of  the  creditors  of  Black  &  Ham- 
mond and  J.  Hammond  &  Co.;  and  that  the  purchase  money 
for  said  farm  was  paid  by  said  Black  &  Hammond;  and 
that  the  conveyance  of  said  land  procured  lo  be  made  by 
the  said  Black  &  Hammond  to  their  wives,  Amanda  Ham- 
mond and  I'jlizabcth  Black,  was  made  Avith  the  intent  to 
hinder,  delay,  and  defraud  the  creditors;  and  tnat  the  acts 
of  said  Samuel  C.  Koonce,  in  discharging,  or  attemptinjf 
to  discharge  and  pay  off,  the-trust-deed  liens,  and  the  tak- 
ing of  a  conveyance  of  the  farm  below  Cassville  bought  of 
S.  S.  Vinson,  to  himself,  through  the  trustee,  Ratliff,  were 
all  madu  with  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  said  Black  &  Hammond;  and  that  the  convey- 
ance to  Samuel  C.  Koonce  of  the  farm  below  Cassville  from 
George  K,  KatlilT,  and  the  deed  from  Samuel  C.  Koonce  to 
his  father,  Charles  Koonce,  were  made  with  the  full  know- 
ledge of  the  said  S.  C,  Koonce  of  all  the  facts,  and  with 
the  intent  to  hinder,  delay,  and 'defraud  the  creditors  of 
said  Black  &  Hammond  and  J.  Hammond  iV  Co.;  and  that  a 
deed  was  executed  to  Charles  Koonce  by  Samuel  C. 
Koonce,  who  was  acting  as  agent  for  his  father,  Charles 
Koonce,  and  that  the  same  conveyed  no  title  to  the  said 
Charles  Koonce  as  against  the  plaintiffs'  claim;  and  it  was 


.y  Google 


W.Va.]  Schmertz  t:  Hammond.  541 

decreed  that  said  conveyance  dated  the  22  daj-  of  Novem- 
ber, 1876,  by  Vinson  and  his  wife,  and  the  trust  deed  of 
the  same  date  toCleorgc  F.  Katliff,  and  the  deed  of  March 
4,  1878,  from  Katliff  to  Samuel  C.  Koonce,  and  the  deed  of 
September  30,  1878,  of  S.  C.  Koonce  to  Charles  Koonce, 
were  fraudulent,  null  and  void,  and  as  such  were  set  aside  so 
far  as  ailected  the  rights  of  the  judgment  creditors,  and  the 
land  was  decreed  to  be  sold;  from  which  decree  Samuel 
C.  Koonce.William  H.  Koonce,  and  George  W.  Philips,  ex- 
ecutors of  the  last  will  and  testament  of  Charles  Koonce, 
deceased,  and  Samuel  C.  Koonce,  in  his  own  right  and  as 
trustee  for  William  H.  Koonce,  appealed  lo  this  Court. 

Jt  is  assigned  as  error  that  the  court  refused  to  compel 
the  witness  Amanda  Hammond  to  produce  a  written 
agreement  between  the  plaintiffs  and  herself,  in  pursu- 
ance of  which  she  was  testifying  as  a  witness  for  the  plam- 
tiffs  in  the  cause.  In  her  testimony  on  cross-examination, 
Mrs.  Hammond  admitted  that  there  was  a  written  agree- 
ment betwten  the  creditors  suing  in  this  case  and  herself 
but  refused  to  produce  it  or  disclose  its  contents,  stating 
that  she  had  signed  it  herselt,  but  refused  to  say  who  bad 
signed  it  on  behalf  of  the  creditors,  and  that  such  refusal 
was  under  advice  of  her  counsel.  Notice  was  then  given 
by  appellants'  counsel  that  he  would  move  the  court  to 
compel  the  production  of  the  agreement,  and  move  to  re- 
ject her  testimony,  unless  it  should  be  produced.  Witness, 
Charles  Hammond,  son  of  said  Amanda  Hammond,  was 
asked,  on  cross-examination,  whether  he  knew  of  any  ar- 
rangement between  him  and  his  mother,  or  either  of  them, 
or  any  of  his  family,  and  the  plaintiffs  or  their  attorneys, 
as  to  what  disposition  was  to  be  made  of  the  property  in 
case  the  plaintiffs  in  this  cause  should  recover.  He  re- 
plied, "Well,  mother  has  assigned  her  interest  away  there 
in  the  place.  Q.  Who  to?  A.  To  settle  her  claim  with  the 
creditors,  I  believe  she  has  settled  her  interest  with  them," 
He  says  the  contract  was  in  writing,  that  he  reaa  it,  but 
when  asked.  "How  did  it  read?"  on  objection  by  Mrs. 
Hammond,  by  counsel,  he  declined  to  answer,  M.  J. 
•  Ferguson,  attorney  for  defendants,  filed  his  affidavit 
(which  afQdavit  is  not  copied  into  the  record,  but,  by  con- 
sent, the  oirginal  may   be  read  in  the  Appellate  Court)  to 
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the  effect  that  Amanda  Hammond,  James  Hammoml  (the 
latter  since  deceased) ,  and  Charles  Hammond  had  testified 
in  the  cause.  Said  Amanda  ami  her  son,  Charles,  had  lately 
given  tlieir  testimony  llie  second  time  for  the  plaintiffs, 
when,  on  cross  examination,  he  called  on  both  of  said  wit- 
nesses to  state  the  contents  of  said  aftTeement,  and  both,  un- 
der the  advice  of  counsel  for  Mrs.  Hammond,  refused  to  do 
so,  and  demanded  the  production  by  said  Amanda  of  said 
agreement,  and  moved  the  court  to  require  its  production 
before  the  court,  before  the  decision  of  this  case,  so  that 
it  could  he  made  a  part  of  the  record,  which  the  court  re- 
fused to  do.  That  afliant  had  learned  from  a  gentleman 
acquainted  with  the  contents  of  the  agreement  (as  he  lep- 
resented  to  affiant,  and  of  the  truth  of  which  representa- 
tion afhant  had  no  doubt)  that  (according  to  such  repre- 
sentation of  the  contents  of  said  paper)  it  was.  in  substance, 
an  agreement  on  the  part  of  the  Hammonds  to  testify  in  this 
case  as  witnesses  for  the  plaintitTs,  and  in  consideration 
of  the  said  agreement  the  plaintiffs,  incase  they  shuuld 
recover  a  judgment  and  decree  in  this  case,  were  to  con- 
vey a  part  of  the  lands  in  controversy  to  Mrs.  Hammond, 
and  that  said  corrupt  agreement  was  of  such  a  character 
that  the  production  and  entry  as  part  tif  the  record  in  the 
case  would  tend  very  greatly,  and  probably  entirely,  to 
destroy  the  credibility  of  all  the  Hammonds  who  signed 
it  as  parties  to  it  m  this  cause,  and  aid  very  materially  the 
defense  of  the  defendants,  for  whom  afliant  appeared  as 
counsel.  The  court  ordered  the  affidavit  to  be  filed  as  a 
proper  paper  to  be  filed  in  th3  cause,  but,  being  of  the 
opinion  that  the  contract  between  the  defendants  Amanda 
Ilammond  and  Charles  Hammond  should  not  be  required 
to  be  filed  over  the  objections  of  defendants  Charles  Ham- 
mond and  Amanda  Hammond,  refused  to  require  it  lo  be 
filed.  It  is  very  evident  that  the  witness  Amanda  Ham- 
mond was  testifying  in  pursuance  of  a  corrupt  agreement 
between  herself  and  the  creditors  or  some  of  them.  Sec- 
tion M4,  Chamberlaync's  Best,  Kv.,  gives  it  as  one  way  of 
discrediting  an  adversary's  witness  "by  proving  miscon- 
duct Connected  with  the  proceedings,  or  other  circum-' 
stances  showing  that  be  docs  not  stand  indifferent  be- 
tween   the  conflicting  parties.     Thus,  it  may  be  proved 
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that  a  witness  has  been  bribed  to  give  his  evidence."  The 
existing  relalionso!  the  witness  with  the  adverse  jiarty  may 
be  shown  on  cross-exatnination.  1  GrecnI.  V.\.  section  450. 
The  plaintiffs  consented  that  the  contract  or  af^rcement 
might  be  filed,  but  it  was  refused,  on  the  objection  of 
Amanda  Hammond  and  Charles  Hammond.  The  court 
should  have  required  the  production  of  the  agreement, 
and,  on  refusal  to  produce  it,  the  evidence  of  Amanda 
Hammond  should  have  been  excluded. 

Thu  second  assignment  is  that  "the  court  erred  in 
holding  and  decreeing  that  each  and  every  of  the  deeds 
mentioned  in  the  bill  was  inoperative,  fraudulent,  null,  and 
void,  and  made  with  intent  and  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  plaintiffs  in  the  collec- 
tion of  their  said  debts,"  and  this  involves  also  the  third 
and  fourth  assignments,  which  are  as  follows:  "(3)  The 
court  erred  in  holding  and  decreeing  that  no  title  vested 
in  the  trustee  in  said  deed  of  trust  by  reason  of  the  said 
defective  acknowlegmcnt  thereof  by  the  said  married  wo- 
men, who,  at  (be  time  of  the  execution  and  acknowledg- 
ment thereof  by  themselves  and  their  said  husbands,  who 
were  the  equitable  owners  of  said  lands,  to  the  extent  of 
the  payment  of  the  purchase  thereof  paid  by  them,  up  to 
that  time,  and  the  said  married  women  not  being  vested 
even  with  the  dry  legal  title  to  said  lands  and  lots  at  the 
lime  of  the  execution  and  acknowledgment  of  said  deed  of 
trust.  (4)  The  court  erred  in  holding  that  no  title  passed 
to  your  petitioner,  Samuel  C.  Koonce,  to  the  real  estate  in 
question,  because  of  the  said  defect  in  said  acknowledg- 
ment of  said  deed  of  trust,  for  the  reasons  stated  in  the 
third  assignment  of  error."  It  is  insisted  by  appellees 
that  the  trust  deed  made  by  Mrs.  Black  and  Mrs.  Ham- 
mond and  their  husbands  to  secure  Vinson  in  the  payment 
of  the  residue  of  the  purchase  money,  because  of  defect  in 
acknowledgment,  was  utterly  void  and  of  no  effect;  while 
it  is  contended  by  appellants  that,  taken  together  with 
the  deed  from  Vinson  to  the  women,  it  was  made  effective 
to  convey  their  title,  notwithstanding  the  defective  ac- 
knowledgment; that  the  execution  of  the  two  deeds  consti- 
tuted one  and  the  same  transaction,  and  must  be  taken  as 
one;  that  the  women  had  put  no  money  into  the  property, 
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and  bad  no  interest  in  it,  and  only  received  the  "dry  legal 
title."  Appellants  cite  (tilfiam  v.  Moore,  4  Leigh  30, 
which  is  a  case  where  A.  conveyed  a  parcel  of  land  to  B., 
and  B.,  by  deed  of  same  date,  conveyed  the  same  to  a  trus- 
tee to  secure  the  purchase  money  thereof  to  A.  II  was 
held  that  the  two  conveyances  should  be  considered  parts 
of  the  same  transaction,  and  the  seisin  of  B.  was  instan- 
taneous and  transitory,  so  that  B.'s  widow  was  not  entitled 
to  dower  in  the  land.  The  deed  from  B.  to  the  trustee  in 
that  case  was  sufficient  to  and  did  convey  the  title.  So,  in 
the  other  cases  cited  by  appellants  (  W/iiie  v.  Brocav;,  14 
Ohio  St.  3.VJ;  J/olmcs  \.'Wiiiticr  (C.  C.)  47  Fed.  257);  in 
which  latter  case  it  is  held:  "A  conveyance  of  title  to  real 
estate,  and  a  mortgage  to  the  vendor  for  part  of  the  pur- 
chase money,  delivered  simultaneously,  constituted  but 
ene  transaction,  and  the  title  of  the  vendee  is  from  its  in- 
ception incumbranced  by  the  mortgage."  Also  Biilfour 
y.  Parkhisori,  (C.  C.)  R4  Fed.  H55.  The  deed  from  Vinson 
to  the  women  was  an  absolute  conveyance,  with  general 
warranty,  the  origimil  consideration  being  sixteen  thous- 
and dollars,  with  over  one-half  of  the  purchase  money 
paid,  whereby  much  more  than  the  dry  legal  title  was 
vested  in  them.  As  between  the  parties  (Vinson  and  the 
Blacks  and  Hammonds) ,  they  had  the  whole  title,  legal  and 
equitable,  subject  only  to  the  balance  of  the  purchase 
money  to  Vinson.  The  deed  of  trust  being  made  simul- 
taneously with  the  deed  to  the  women  from  Vinson,  and 
being  intended  to  secure  the  residue  of  the  purchase 
money  due  to  Vinson,  would  be  held  to  be  in  equity  a  pan 
of  same  transaction,  and  an  equitable  lien  tor  the  purchase 
money,  because  the  parties  intended  to  create  a  lien;  but 
such  lien  could  only  be  enforced  in  a  court  of  equity.  The 
deed. having  been  made  to  them  in  good  faith,  and  they  in 
like  good  faith  having  attempted  to  convey  the  land  in  trust 
to  secure  the  residue  of  the  purchase  money,  a  court  of 
equity  would  enforce  a  lien.  The  women  would-not  be 
permitted  to  hold  and  enjoy  tbe  property,  and  not  pay  the 
consideration.  "A  vendor's  lien  is  founded  upon  the  equit- 
able proposition  that  he  who  has  gotten  the  estate  of  an- 
other ought  not  to  retain  it  without  paying  the  full  consid- 
eration therefor."    2  Warv.  Vend.  p.  694,  §  2;  Id.  p.  704, 
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§  11;  Wood  V.  Whcckr,  106  N.  C.  512,  (11  S.  K.  590) .  While 
the  deed  from  Vinson  to  the  women  was  good  as  between 
the  parties  and  conveyed  to  them  the  legal  and  equitable 
titli;,  and  thev  could  only  be  devested  of  the  title  by  a  con- 
veyance on  their  part  properly  acknowlcilgcd  and  recorded, 
or  by  the  enforcement  in  a  court  of  equity  of  the  equitable 
lien  of  said  Vinson  as  set  out  in  said  deed  of  trust,  yet  the 
same  was  made  in  fraud  of  the  rights  of  the  creditors  of 
Black  &  Hammond,  among  whom  were  the  plaintiffs.  As 
to  the  object  and  purpose  of  the  conveyance  to  the  women, 
there  can  be  no  question.  In  the  fall  of  1877.  A.  M.  Black 
paid  to  Vinson  seven  thousand  dollars  in  cash  on  account 
of  said  trust  debt,  and  took  Vinson's  receipt  therefor;  but 
his  iniack's)  counsel  learning  of  the  tact,  expressed  bis 
dissatisfaction  with  the  payment,  and  within  a  very  short 
time  on  the  same  day  caused  the  money  to  be  returned, 
and  Vinson's  receipt  therefor  returned  to  him.  This 
would  be  a  simple  payment  on  account  of  the  deed  of  trust, 
and  was  not  in  harmony  witJi  the  scheme  that  was  being 
worked  under  the  advice  of  their  counsel.  It  seems  that 
in  some  way  they  had  misapprehended  their  advice,  and, 
instead  of  arranging  with  some  outside  party  to  buv  the 
residue  of  the  trust  debt  with  the  debtor's  money,  they 
had  paid  it  directly  on  account  of  the  debt,  which  they  had 
a  right  and  which  it  was  their  duty  to  do.  At  this  most 
opportune  time,  while  the  trust  debtors  still  had  the  money 
with  which  tbey  could  have  paid  the  greater  part  of  the 
debt  then  remaining  due  and  unpaid.  S.  C.  Koonce,  the  son- 
in-law  of  the  one  and  nephew  of  the  other  of  the  debtors, 
together  with  his  wife,  appeared  on  the  scene, ^ — happened 
there  on  a  visit. —and  within  two  days  after  their  arrival 
Mrs,  Koonce  handed  her  husband  the  sum  of  five  thousand 
five  hundred  dollars  in  money,  with  the  request  that  he  pav 
it  to  Vinson  on  the  trust  deed.  And  on  the  Hth  of  Novem- 
ber, 1877,  Mr.  Vinson  says,  in  a  few  days  after  Black  had 
paid  and  taken  back  the  seven  thousand  dollars,  "Sam 
Koonce  came  and  asked  me  if  he  would  pav  off  the  deed  of 
trust  if  I  would  sign  it  over  to  him.  I  told  him  I  would. 
Sam  Koonce  came  and  paid  me,  I  am  sure  the  same  five 
thousand  dollars,  and  an  extra  five  hundred  dollar  bill; 
then  gave  me  a  draft  on  his  father  for  the  remainder,  and  I 
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fti(fned  over  the  deed  of  trust  to  him,"  The  amouDt  paid 
by  Koonce,  in  addition  to  the  five  thousand  five  hundred 
dollars,  was  three  thousand  two  hundred  and  fifty-four 
dollars  and  nineteen  cents.  This  sum  of  five  thousand  five 
hundred  dollars  is  admitted  by  appellant  to  be  the  money 
of  A.  M.  Black.  S.  C.  Koonce  says  he  advised  with  M,  J. 
Ferguson,  who  was  the  counsel  of  Black  &  Hammond,  in 
every  step  he  took  in  relation  to  that  transaction;  that  he 
had  confidence  in  Mr.  Ferguson,  who  said  "that  I  oug^ht  to 
buy  that  land  in,  and  secure  a  homt:  for  Mrs.  Black  and 
Mrs,  Hammond."  Although  Mr,  Koonce  claims  to  have 
known  nothing  about  the  business  or  financial  condition  of 
Black  &  Hammond,  he  is  advised  by  their  counsel  to  buy 
in  the  propertv  to  secure  a  home  for  their  wives,  his 
mother-in-law  and  aunt,  and  takes  and  uses  a  large  sum  of 
their  money  in  the  execution  of  that  purpose,  and  is  met 
when  he  undertakes  to  have  a  sale  under  the  trust  deed,  by 
an  injunction  by  one  of  the  large  creditors  of  Black  & 
Hammond,  which  debt  tie  compromised  that  the  sale  might 
proceed,  and  then  claims  to  have  returned  to  Black  the 
money  used  by  him  in  purchasing  the  trust  debt.  Is  it  at 
all  probable  that  the  son-in-law,  an  active  business  man, 
visiting  his  wife's  people,  finding  them  in  business,  owning 
valuable  property  partially  paid  for,  and  being  advised  bv 
their  counsel  to  buy  in  the  property, — the  farm, — so  as 
to  secure  a  home  for  his  mother-in-law  and  aunt,  would 
know  nothing  of  their  financial  circumstances,  as  is  claimed 
by  Mr.  Koonce?  To  me  nothing  could  be  more  unlikely. 
Although  Trustee  Ratliff  conveyed  the  land  to  S.  C. 
Koonce  by  deed  dated  on  the  4th  day  of  March,  1878,  Vin- 
son's vendees  were  left  in  possession  of  it  for  several  years 
thereafter,  and  until  a  year  after  the  institution  of  this 
suit,  December  18,  18S3,  when  they  were  induced  to  take  a 
lease  for  said  land  from  the  executors  of  Charles  Koonce, 
to  remain  in  possession  as  their  tenants.  Although  it  is 
claimed  by  appellant  that  the  Blacks  and  Hammonds  were 
holding  under  him  from  the  time  of  his  purchase  from  the 
trustee,  yet  he  admits  that  they  were  taxed  with  it  and 
paid  the  taxes  all  that  time.  If  it  be  true  that  the  lien  of 
the  vendor,  Vinson,  could  only  be  enforced  in  a  court  of 
equity,  then  it  follows   that  a  sale   made   in   the  ordinary 
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way,  as  under  a  deed  of  trust  properly  executed,  would  be 
a  nullity,  and  the  purchaser  would  take  no  title.  Tuis  be- 
ing- the  source  of  the  title  taken  by  S,  C.  Koonce  from 
Trustee  Ratliff,  he  had  no  title  to  convey  to  Charles 
Koonte,  and  the  title  is  still  vested  in  the  Black  and  Ham- 
mond women.  It  is  contended  by  appellants  that  they  are, 
at  least,  entitled  to  a  decree  for  a  lien  on  the  lands  for  the 
amount  of  the  purchase  money  paid  by  S.  C.  Koonce  under 
the  deed  of  trust,  with  interest.  S.  C.  Koance  paid  for 
said  deed  of  trust,  and  took  an  assignment  thereof  to  him- 
self, the  sum  of  five  thousand  five  hundred  dollars  of  the 
money  of  A.  M.  Black,  one  of  the  debtors,  and  paid  with 
his  own  funds  the  residue  of  the  amount  due  Vinson,  the 
sum  of  three  thousand  two  hundred  and  fifty-four  dollars 
and  nineteen  cents,  on  the  8th  day  of  November,  1877. 
This  purchase  money  due  Vinson  was  assignable,  together 
with  the  equitable  lien  to  secure  the  same.  2  Sugfd.  Vend. 
{8th  Am.  Ed.)  398;  Griffin  v.  Oimark,  3(>  Ala.  695;  (■riggsby 
V.  //(//>,  25  Ala.  .327;  MrAlphi  v.  Burnett,  Vi  Tex.  497;  Rake- 
straw  V.  Ifamillon,  14  Iowa,  147;  Ciimwings  v.  Otrleshy,  50 
Miss.  153;  Boicf  v.  Dcnham.  127  N.  Y.  620,  (28  N.  K.  657), 
14  L.  R.  A.  55;  Henderson  v.  aooilc,  (C.  C.)  49  Fed.  887. 
In  Board  v.  Wihon,  34  W.  Va.  609,  {12  S.  E.  778),  it  is 
held:  "The  assignee  of  a  single  bill,  which  was  executed 
for  the  purchase  money  of  a  tract  of  land,  has  the  right  to 
assert  and  enforce  the  vendor's  lien  in  a  court  of  equity, 
whenever  such  vendor  would  be  entitled  to  enforce  the 
same."  Pocs.  Paxton's  Heirs,  26  W.  Va.  607;  James  v. 
Burhridge,  33  W.  Va.  272,  (10  S.  E.  396).  The  sum  of 
three  thousand  two  hundred  and  fifty-four  dollars  and 
nineteen  cents,  the  amount  paid  from  his  own  funds  by  S. 
C.  Koonce  to  Vinson  for  the  purchase  and  assignment 
thereof,  with  interest  from  November  8,  1877,  the  date  of 
the  assignment,  is  the  first  lien  upon  the  property,  and  in 
favor  of  the  assignee  of  Vinson. 

Appellees  claim  that  there  was  returned  to  S.  C.  Koonce 
by  Black  &  Hammond  four  items — ,  one  of  six  hundred 
dollars,  from  James  Black  in  a  mineral  land  transaction 
with  John  Bartram;  one  of  six  hundred  dollars,  paid  him 
by  the  government  for  "damages;"  one  of  three  hundred 
and  fifty  dollars,  paid  by   James  Black  in  a  land  sale;  and 
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one  of  tft'o  thousand  five  hundred  dollars,  trom  Giove.  As 
to  the  first  item,  Bartram  Rays  the  Blacks  lot  him  have  a 
mule  team  in  the  transaction,  but  all  he  knows  of  the  mat- 
ter was  an  understanding  he  had  from  the  Blacks,  but  in 
the  abscuce  of  Koonce;  and  Koonce  says  the  Hammonds 
nor  Blacks  had  anything  to  do  with  it,  as  far  as  he  knew. 
The  six  hundred  dollars  paid  by  the  government  for  dam- 
ages was  paid  to  the  executors  of  Charles  Koonce,  while  the 
Grove  claim  of  two  thousand  five  hundred  dollars  was  a 
claim  Grove  had  against  A.  M.  Black  and  Hammond  for 
something  like  three  thousand  dollars,  which  Koonce  par- 
chased  on  compromise  from  Grove,  or  paid  with  two  thou- 
sand three  hundred  dollars  as  appears  from  the  record. 
Appellant  insists  that,  because  of  the  laches  of  plaintiffs  in 
bringingtheirsuit,  they  should  not  be  granted  relief,  and 
cites  many  authorities  to  sustain  his  position,  which,  if  ap- 
plicable, would  pnibably  be  a  good  defense;  but  in  the  case 
at  bar  the  legal  title  was  vested  in  the  wives  of  the  debtors, 
without  consideration,  for  the  purpose  of  hindering,  delaj- 
ing,  and  defrauding  their  creditors,  with  the  full  knowledg^e 
and  connivance  of  the  defendant,  who  made  the  pretended 
purchase  under  the  pretended  deed  of  trust.  The  title 
remained  in  the  women,  and  they  remained  in  the  pos- 
session of  the  property,  living  on  it,  enjoying  ihe 
rents,  issues,  and  profits,  until  long  after  this  suit 
was  brought;  and  it  was  instituted  before  the  statute  of 
limitations  had  run,  and  there  is  no  pretense  of  pleading 
the  statute  of  limitations.  U  the  deed  of  trust  had  been 
valid,  and  conveyed  the  title,  and  a  sale  had  been  had  un- 
der it,  and  the  property  had  passed  into  the  hands  of  an 
innocent  purchaser,  plaintifTs  might  well  be  charged  with 
laches.  The  most  of  the  judgments  were  recovered 
against  Black  &  Hammond  in  the  summer  and  fall  of  1877, 
some  months  before  the  attempted  sale  under  the  deed  of 
■  trust,  and  several  of  the  judgments  were  rendered  in  the 
month  immediately  preceding  the  date  on  which  appellant 
purchased  the  residue  ot  the  debt  due  to  Vinson  for  the 
purchase  money.  For  the  reasons  herein  stated,  the  de- 
cree will  be  reversed,  and  the  cause  remanded  for  further 
proceedings  to  be  had  therein. 
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CHARLESTON. 

MooBE  I'.  Mustoe  et  al. 
Submitted  February  1, 1900— Decided  March  24,  1900. 

1.  Resultinh  Trust — Control-^Purchanc. 

A  rcsiiitiiit,'  triiHt  iiiUKt.  tirisf  at.  Ibe  lime  of  Ihp  contract  o[ 
purchaHC  by  viriue  of  the  payment  of  the  purchase  money 
from  the  funds  .if  Ihe  renliii  que  tnitt,  or  Esecuring  the  same  at 
tha:  time  to  be  thereafter  paid,  ho  ub  to  make  them  a  part  of 
the  contract  of  purchass.     (p.  552). 

2.  ExHRfrss  TKVa:^— Equity -Ei\f<ircrm-:,it. 

An  express  trust  will  be  enforeed  in  equity  where  possession 
is  tie1<l  of.  and  valuable  improvements  are  made  on.  tbe  trust 
property  by  the  n-xtm  que  trust,  in  pursuance  of  the  contract 
of  purchase      (p.  552). 

Appeal  from  Circuit  Court,  Randolph  County, 
liill  by  Clara  A.  Moore  against  A,  Mustoe  and  others. 
Decree  for  defendants,  and  plaintifT  appeals. 

/^evctsed. 
A.  B,  Parsons,  for  appellant. 
E.  D,  Talbott,  for  appellees. 

DiCNT,  Pr[!SIDENT: 

This  is  a  suit  from  the  peaceful  shades  of  Randolph 
County,  instituted  by  Clara,  intermarried  with  Eli  Moore, 
of  Montrose,  ag:atnKt  her  pa,  the  Reverend  Anthony  Mus- 
toe, of  Breitz,  near  the  happy  land  of  Canaan,  the  ncig-h- 
boring  county  of  Tucker.  Clara's  story  is  as  follows: 
Kli's  creditors  becoming  importunate,  he  found  it  neces- 
sary to  make  an  assif^nment  for  their  benefit.  In  this  as- 
sij^nmcnt  he  included  an  item  of  five  hundred  dollars  for 
her,  which  she  had  no  knowledfj^e  of;  also  a  note  for  six 
hundred  and  thirty  dollars  in  favor  of  her  pa,  which,  how- 
ever, was  to  be  for  her  benefit.  The  circuit  court,  on  ap- 
plication of  the  other  creditors,  struck  out  the  five  hundred 
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dollar  item,  without  resistance  on  her  part,  but  allowed  the 
six  hundred  and  thirty  dollars  in  favor  of  her  pa,  and  de- 
creed the  lands  of  Eli  for  sate.  That  her  pa  agreed  to  pur- 
chase for  herat  such  sale  three  certain  tracts  of  land,  and 
did  purchase  them,  lo  wit:  A  seventy-six  acre  tract,  at 
the  price  of  two  hundred  and  sixty-nine;  a  seventy  five 
acre  tract,  at  the  price  of  two  hundred  and  fifty-five  dol- 
lars, and  a  one-half  acre  lot,  at  the  price  of  two  hundred 
and  thirty-one  dollars,— aygregatinjf  seven  hundred  and 
forty-five  dollars.  On  this  amount  the  six  hundred  and 
thirty  dollar  note  was  to  be  credited,  and  the  residue  pa 
was  to  take  in  timber,  tan  bark,  and  rent.  But,  he  becom- 
ing for  some  reason  dilatory,  she  decided  pa  must  toe  the 
mark.  So  she  sought  the  aid  of  a  court  of  equity  to  bring 
him  to  time,  and  compel  him  to  hand  over  the  deed.  Eli, 
like  a  faithful  helpmeet,  seconds  her  motion  to  the  extent 
of  his  skill  and  ability.  He  says  he  knew  creditors  always 
wanted  something  lo  kick  at,  so  he  put  in  the  five  hundred 
dollar  note  to  furnish  them  the  necessary  exercise.  The 
six  hundred  and  thirty  dullarnote.  in  the  name  of  Clara's 
pa,  was  a  bluff  note;  but  the  old  gentleman  had,  much  to 
his  surprise,  called  him  one  better,  and  got  away  with  the 
whole  of  his  frugal  savings,  from  his  greedy  creditors.  A 
mere  breach  of  triisl,  not  fraud  in  law.  Citrrciirc  v.  Ward, 
43  W.  Va.  368,  {27  S.  K.  Z2'» .  Eli  entered  the  contest 
badly  disfigured.  The  backbone  of  his  evidence  had  been 
broken  by  the  obstruction  put  in  its  way  in  the  execution 
of  the  deed  of  trust  and  the  note  under  seal;  solemn  acts 
which  cannot  be  easily  explnincd  away,  and  by  which  he  is 
estopped  from  telling  the  truth,  — not  a  great  hardship 
on  Eli.  In  addition,  a  number  of  his  neighbors,  notably 
among  them  two  of  his  brothers-in-law,  pa's  sons,  who  are 
in  a  position  to  know,  say  his  reputation  for  truth  and  ve- 
racity is  not  the  best,  and  they  do  not  hesitate  to  declare 
thai  they  would  not  believe  him  under  oath.  Pa  certainly 
could  not  induce  the  boys  to  swear  thus  falsely  for  the  pur- 
pose of  cheating  their  sister,  even  though  Eli  intimated  in 
his  evidence  that  pa  had  been  guilty  of  forging  his  valua- 
ble name  to  some  small  notes.  It  is  due  to  Eli  to  say,  how- 
ever, that  a  greater  number  of  his  neighbors  have  absolute 
confidence  in  his  capacity   to  tell   the  truth,  because  they 
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do  not  know  that  he  was  ever  CdU^ht  in  a  lie.  Pa  Mustoe, 
with  a  icw  essentia]  variations,  tctls  about  the  same  story 
as  his  dutiful  children.  He  says  he  agreed  to  buy  the 
lands  in  for  Eli  at  the  commissioner's  sale  on  the  repre- 
sentation by  him  that  he  had  saved  some  money  out  of  the 
assignment  to  pay  for  the  same.  After  the  lands  were 
knocked  down  to  him,  he  told  Eli  to  show  up.  Eli,  instead 
of  doing  so,  wanted  him  to  give  a  note,  and  he  would  sign 
it,  and  raise  the  money  in  that  way.  But  pa  was  too  well 
acquainted  with  Eli's  note-paying  ability  to  be  caught 
napping.  So  he  told  Eli  he  would  raise  the  money  to  pay 
the  down  payment,  and  he  could  pay  it  back  to  him,  and 
meet  the  deferred  payments,  and  then  he  could  have  the 
lands.  Eli  failed  to  meet  the  deferred  payments,  and  the 
commissioner  brought  suit,  and  obtained  anew  decree  of 
sale,  and  pa  Mustoe,  having  realized  about  three  hundred 
and  sixty  dollars  out  of  the  six  hundred  and  thirty  dollar 
bluff  note,  raised  the  remainder,  paid  up  the  purchase 
money  in  full,  and  took  a  deed  for  the  property.  The  evi- 
dence tends  to  show  that  while  pa  Mustoe  does  a  Httle 
preaching,  trying  to  gather  the  lost  sheep  into  the  fold, 
and  has  one  eye  on  the  pearly  gates,  where  the  wicked 
cease  from  troubling  and  the  weary  are  at  rest,  he  keeps 
the  other  to  windward  in  an  endeavor  to  make  friends  with 
the  Mammon  of  unrighteousness.  While  trying  to  serve 
two  masters,  he  gives  his  present  allegiance  to  the  one  he 
can  see,  taste,  hear,  feel,  and  smell,  and  puts  the  other  off 
with  a  little  preaching  and  the  promise  of  a  more  conven- 
ient season.  He  says  that  he  bought  the  lands  for  Eli,  hut 
several  witnesses,  bidders  at  the  sale,  say  that  he  came  to 
them  during  the  bidding,  and  persuaded  them  not  to  con- 
tinue bidding  against  him,  as  he  was  buying  the  lands  for 
his  daughter  Clara.  And  thev  stooped,  and  let  him  have 
them,  because  there  was  a  woman  in  if.  He  acknowledges 
that  his  son  had  him  arrested,  and  thrown  in  jail,  like  poor 
old  Bunyan,  charged  with  burning  down  his  own  barn. 
He  has  not  money  enough  to  furnish  a  good  consideration 
for  the  bluff  note,  and  admits  that  ninety-seven  dollars  and 
ten  cents  was  paid  him  by  Clara  through  Eli  to  go  ou  the 
land.  He  appears  to  have  stumbled  onto  the  truth  here, 
and  afterwards  tries  to  correct  himself,  undar  the  coach- 
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ingr  of  hi3  counsel.  He  is  probably  a  little  abnent-minded. 
He  makes  a  bij;  effort  to  oulswear  several  other  witnesses 
in  the  case.  His  attainments  in  this  direction  will  hardly 
win  bim  a  crown  as  a  faithful  servant  when  be  presents 
his  credentials  at  the  golden  gate  of  the  New  Jerusalem. 
The  Good  IJook  saith  there  is  a  place  without  for  whoso- 
ever loveth  and  maketb  a  lie,  and  they  shall  in  no  wise  en- 
ter therein.  Though  his  prospects  for  a  mansion  beyond 
arc  uncertain,  he  has  possession  and  title  to  the  lands  here. 
He  would  rather  dwell  in  the  tents  of  the  wicked  than  be  a 
doorkeeper  in  the  house  of  the  righteous.  Kcjuity  never 
helps  those  engaged  in  fraudulent  transactions,  but  leaves 
them  where  it  finds  them.  Therefore  the  money  that  Kli 
succeeded  in  binffing  his  creditors  ont  of  must  remain  the 
money  of  his  trusted  father-in-law,.  He  justly  punishes 
Eli  by  kecpinff  it.  The  fowler  is  caught  in  his  own  snare. 
He  could  not  possibly  permit  his  daughter  to  be  the  bene- 
ficiary of  such  a  fraudulent  transaction.  It  would  not  be- 
come a  minister's  daughter.  So,  he  will  just  apply  the 
money  to  the  indebtedness  of  Kli,  acknowledged  by  his 
note.  With  Clara  it  is  somewhat  different.  She  must 
suffer  for  the  company  she  keeps.  Yet  the  sins  of  both 
father  and  husband  should  not  be  imputed  to  her.  Wo- 
man has  always  been  a  favorite  with  equity,  and  it  always 
throws  its  willing  arms  around  her  to  protect  her  from  the 
importunity  and  duress  of  her  impecunious  husbands. 
See  opinion  of  JuDOKliKANNONin  case  of  Sr/mmfi  v.  Afsof/d- 
//on,  44  W.  Va.  50,  (2S  S.  K.  IW).  A  resulting  trust  can- 
not be  implied  in  her  favor,  for  the  reason  that  her  money 
was  not  used  at  the  time  of  the  purchase  or  entered  into 
the  consideration  therefor.  Nor  was  it  paid  thereafter  in 
pursuance  of  such  purchase.  Myers  v,  Myers  (\V,  Va.; 
decided  at  this  term)  35  S.  E.  8(>H;  Wcbh  \\  Bailew  41  W, 
Va.  463,  (23  S,  E,  (i44).  Nor  can  the  express  trust  be  en- 
forced so  far  as  the  two  tracts  of  land  are  concerned,  for 
the  reason  that  her  pa  relies  on  the  statute  of  frauds,  and 
his  contract  with  Eli  wasnothingmore  than  an  option  with- 
drawable at  anytime  before  acceptance.  ICc/ipsr  OH  Co. 
V.  Soulh  Pcnii  Oil  Co.,  (W.  Va.)  34  S.  E.  923.  When  a  man 
only  preaches  a  little,  and  undertakes  to  deal  in  the  transi- 
tory things  of  this  life,  it  is  well  always  to  have  writings 
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with  him,  as  memory  is  one  of  the  worldly  things  that  may 
be  counted  uncertain.  It  is  not  lo  be  trusted,  for  it  is 
easily  overcome  by  f>e]f-intercst.  With  the  house  and  one- 
half  acre  lot  it  is  different.  She  has  been  in  continual  pos- 
session thereof  since  the  sale,  claiming  it  as  her  own,  and 
has  put  valuable  improvements  thereon.  It  is  true  pa 
says  he  advised  her  not  to  do  so,  through  fear  that  she 
might  not  be  able  to  pay  the  purchase  money-  In  the  light 
of  the  evidence,  pa  cannot  be  believed  unless  he  is  cor- 
roborated. On  this  point  he  lacks  corroboration.  The 
boys  were  absent.  Besides,  he  acknowledges,  as  hereto- 
fore shown,  to  having  received  the  ninety-seven  dollars  and 
ten  cents  to  be  applied  on  his  daughter's  purchase.  If  pa 
is  to  continue  preaching, — and  it  is  to  be  hoped,  for  from 
the  conduct  of  this  suit  and  the  testimony  of  the  witnesses 
Eli  is  not  the  onlv  one  in  need  thereof,--  he  should  cultivate 
a  greater  regard  for  the  truth,  and  try  to  overcome  his 
lust  for  the  fleshi>otsof  Egypt,  It  is  bad  advice  that  Stout 
sent  to  Eli  to  betake  himself  lo  a  warmer  country,  and  it  is 
not  wise  for  pa  to  take  it.  A  rich  man,  who  chose  a  home 
there  once,  sent  back  word,  when  he  found  the  climate  was 
sultry,  the  air  impregnated  with  the  fumes  of  brimstone 
burning,  the  society  not  select,  and  water  scarceand  more 
to  be  desired  than  the  gold  standard,  that  he  longed  for 
the  companionship  of  poor  Lazarus,  to  whom  he  had  de- 
nied the  crumbs  that  fell  from  his  sumptuous  tabic.  He 
pleaded  for  a  new  trial  and  change  of  venue,  which  being 
refused,  he  asked  that  his  brother  be  notified  that  the 
country  was  not  a  desirable  place  for  a  permanent  location. 
Rather  than  accept  Stout's  advice,  it  had  been  belter  had 
he  remained  in  jail  until  be  mastered  the  Pilgrim's  Pro- 
gress, and  learned  how  to  get  rid  of  the  heavy  loads  which 
are  preventing  the  full  consecration  of  himself  to  his 
chosen  calling,  than  which  there  is  none  higher.  If  he  is 
going  to  despoil  anybody,  it  should  not  be  those  of  his  own 
household.     With  them,  at  least,  he  should  be  just. 

As  to  this  one-half  acre  lot,  pa  must  be  held   to  be  the 
holder  of   the  legal  title  in  trust  lor  Clara.     /'o//s  v.  Fitch, 
(W.  Va.)34S.  E. 'J5'»:   Camden  \.  Dc-.icy,  Id.  '}\\.     The  de- 
cree complained  of  must   therefore  be  reversed,  and  this 
.  cause  is   remanded  to  the  circuit  court,  with   direction  to 
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secure  to  Clara,  the  wife  of  Kli,  the  lejfal  title  to  the  one- 
half  acre  tract,  retaining  thereon  a  lien  for  any  unpaid  pur- 
chase inoin;y,  if  her  pa  exacts  it,  subject  to  the  credit  of 
ninety-seven  dollars  and  ten  cents,  with  interest  and  the 
costs  of  this  suit,  and  any  other  just  demand  she  may  show 
herself  entitled  to,  excpt  the  "bluff"  money,  which,  if  not 
really  belonging  to  pa,  coming  from  a  corrupt  source  would 
pollute  her  otherwise  chaste  home.  Kcvcrscd  and  re- 
manded. 

A'cv€iscii. 


CHARLESTON. 


ROSEN'OI'R  Z\  KOSENOUR  Ct  ah 

Submitted  P'cbruary  1, 1'JOO     Decided  March  24,  1900. 

1.  MAi<[<n-:t>  Woman— (Jni/  0»i(rwl. 

An  oral  i-nnlriu'l  by  u  marrinl  woman  fr.r  Ihe  salo  nf  hT 
land  cnnn.jt  hi'  s^iin-itipBll.v  enforced  uiiik-r  the  doctrii.e  o( 
part  performance,     (p.  558). 

2.  WiiLTrKS  (\>NTKAt'r— jlcAHyi''fcf/.'7nici(/  — Ar/'jrwwfnc':. 

A  wrillcLi  coiilract  l>,v  a  nmrrieil  ivoinan  tnr  the  salt-  of  her 
Innil.  iiiilcKs  living.''  separate  and  apart  fnim  her  hunlianif,  .'an- 
n<ii  '»'  s|H'cifieally  rnforeed  uiiIcks  Hekninvlnipeil  by  her  \<f- 
for.>  an  otlieer  aiithoriKed  In  tuke  siieh  aeknowh-flifrnent.  Hit 
husbiinit  must  join  in  the  contnict.     (p.  i.'^H). 

3.  ItiLI Conlrii':l—!i}>rciflf  Pp.rfuriiuinf-.-Damr. 

Where  a   Ml!   in  e<|ilj1y  Ik  fli.-.i  »llefnn(.-  a  e..i.traet   for  the 

ns  iiiit  ti)  he  (.'apahle  i)f  Kpecifie  j)erfornianc'e,  and  aKkinir  re- 
jiiiyiiienl  of  piireliase  money  and  compensiil  iim  for  improve- 
mi'iils,  no  ileeree  <i*  H]n'eilie  pcrformanee  tan  be  made  on  aucti 
bill  without  an  amended  bill  seeking  that  relief,     (p.  561). 
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Appeal  from  Circuit  Court,  Tucker  County. 
Bill  by  Mos  Rosenour  against  Henry  Rosenour  and  otb- 
ers.     Decree  for  plaintiff,  and  defendants  appeal. 

/^cicrscii. 
A.  B.  Parsons  and  L.  Hanspokd,  for  appellants. 
Jos.  T.  Hoke  asd  Wm.  G.  Conley,  for  appellees. 

Brannon,  JuDGic: 

This  is  a  bill  in  equity  in  the  circuit  court  of  Tucker 
County  by  Mox  Rosenour  against  Henry  Rosenour,  Susan 
Rosenour,  and  James  B.  Reese.  The  bill  states  that  Mox 
Rosenour  is  the  son  of  Henry  Rosenour.  by  a  first  wife, 
and  that  while  she  was  living  Henry  Rosenour  purchased 
a  tract  of  land  on  Red  creek,  Randolph  County,  with  means 
belonging  partly  to  Mox  Rosenour's  mother,  though  the 
land  was  conveyed  to  Henry  Rosenour,  but  that  he  always 
acknowledged  a  right  in  his  wife  to  an  interest  in  the  land; 
that  Henry  Rosenour  sold  this  land,  and  after  the  death  of 
his  first  wife  he  told  the  plaintiff  that  he  was  entitled  to 
receive  out  of  the  said  sale  five  hundred  dollars  as  his 
mother's  share  of  the  land;  that  some  time  after  the  sale 
of  the  farm  the  father  married  a  second  wife,  Susan  Rosen- 
our; that  later  Henry  Rosenour  bought  of  Reese  one  hun- 
dred and  eighty-eight  acres  of  land  in  Tucker  County,  that 
Henry  Rosenour  paid  all  the  purchase  money  for  this  land, 
and  that  Susan  Rosenour  paid  no  part  of  it,  because  she 
had  no  funds  to  do  so;  that  said  Tucker  County  land  was 
paid  for  out  of  money  arising  from  the  sale  of  the  farm  in 
Randolph  County,  in  which  Mox  Rosenour  claimed  said  five 
hundred  dollars  interest;  that  a  few  days  after  Henry  Rose- 
nour purchased  the  one  hundred  and  eighty-cightacres  in 
Tucker  County,  he  sold  by  written  contract,  dated  10th 
March,  1893,  one  hundred  acres  of  said  one  hundred  and 
eighty-eight  acres  to  Mox  Rosenour;  that  the  plaintiff, 
Mox  Rosenour,  is  illiterate  and  unable  to  read,  and  that 
be  suppoiied  the  writing  was  a  complete  contract  for  the 
sale  of  the  one  hundred  acres,  and  that  the  land  would  be 
paid  for  out  of  the  five  hundred  dollars  due  the  plaintiff 
from  the  sale  of  the  Randolph  farm,  but  that  the  plaintiff 
had  learned  that  said  written  contract  was  so  ambiguous 
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that  he  could  not  enforce  the  same  by  specific  performance; 
that,  relyintf,  however,  on  that  written  contract  and  the 
representation  of  his  father  that  he  would  convey  to  him 
(the  said  Mox  Hosenour)  said  one  hundred  acres,  and  [m 
for  it  out  of  money  due  him  from  his  mother's  estate  in  the 
hands  ot  his  father,  the  plainlilThad  taken  possession  of 
the  one  hundred  acres,  which  was  unimproved,  claiming 
title  thereto  under  said  contract,  and  had  built  a  huu^ 
thereon  as  a  family  home,  and  cleared  and  fenced  and  oth- 
erwise improved  eleven  acres,  costing  him  five  hundrt-d 
and  seven  dollars;  that  Bowman,  a  surveyor,  was  employed 
to  survey  the  one  hundred  acres,  and  bad  made  a  plat 
thereof,  giviny  boundaries;  that  after  he  bad  so  improved 
said  one  hundred  acres,  and  lived  ui>on  it  fur  three  years, 
and  after  his  father  had  collected  the  money  from  the  plain- 
tiff's mother's  estate  in  Randolph  County,  said  Henry  and 
Susan  Koscnour  conspired  to  cheat  and  defraud  the  plain- 
tiff out  of  his  land  and  improvements,  by  having  the  one 
hundred  and  eighty-eight  acres  conveyed  to  Susan  Rosen- 
our  from  said  Reese.  The  bill  charged  that  the  purchase 
of  the  one  hundred  and  eighty-eight  acres  wasin  the  name 
of  Henry  Rosenour,  and  that  the  deed  was  likewise,  but 
that  Henry  Rosenour  had  changed  the  deed  so  as  to  make 
the  conveyance  to  his  wife,  (Susan);  that  then  Henry 
Rusenour  repudiated  his  contract  with  the  plaintifT,  and 
refused  to  make  the  plaintiff  a  deed  for  said  one  hundred 
acres,  or  to  pay  him  for  his  improvements  thereon,  and 
refused  to  pay  any  damages  by  reason  of  the  breach  of  his 
contract  and  his  fraud  in  having  said  deed  made  to  his 
wife,  by  reason  whereof  the  plaintiff  claimed  that  he  had 
suffered  damages  in  the  sum  uf  seven  hundred  dollars. 
The  bill  alleged  thiit  Henry  Rosenour  was  insolvent;  thai 
said  deed  to  Susan  Rosenour  was  not  on  record,  and,  so  far 
as  appears,  the  legal  title  was  yet  in  Reese;  that  at  the  re- 
quest of  Henry  Rosenour,  Reese  had  changed  the  name  in 
the  written  contract  of  purchase  of  the  one  hundred  and 
eighty-eight  acres  from  Reese,  and  also  in  the  said  deed. 
by  rubbing  out  the  name  "Henry,"  and  inserting  in  its 
place  the  name  "Susan;"  and  that  the  deed  was  withheld 
from  recordation  to  defraud  the  plaintiff  and  other  credit- 
ors.    The  bill   prayed,  as  specific  relief,  that  the  court  as- 
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certain  the  value  of  improvements  put  upon  the  land  by 
Mox  Rosenour  and  the  amount  of  damag'es  sustained  by 
bim  by  reason  of  the  breach  of  said  contract;  that  a  decree 
for  the  same,  and  also  for  the  five  hundred  dollars  due  from 
his  mother's  estate,  be  entered  against  Henry  Kosenour; 
that  the  deed  from  Reese  to  Susan  Rosenour  be  held  fraud- 
ulent as  to  the  plaintifT's  demand;  and  that  the  one  hun- 
dred and  eighty-eight  acres  be  charged  with  the  same,  and 
sold  for  payment  thereof.  The  bill  also  contained  a  prayer 
fur  general  relief,  Henry  and  Susan  Rosenour  answered, 
denying  in  toto  the  material  elements  of  the  plaintiff's 
case,  Susan  Rosenour  demurred  to  the  bill,  specifying  as 
g^rounds  that  the  contract  of  sale  between  Henry  and  Mox 
Rosenour  is  not  valid,  and  that  it  is  ndl  such  an  instrument 
as  can  be  specifically  enforced;  because  the  demand  is  not 
such  as  can  be  enforced  against  land  of  Rosenour;  and  be- 
cause the  property  sought  to  be  charged  is  her  separate 
property,  and  never  the  property  of  Henry  Rosenour. 
The  court  entered  a  decree  compelling  Susan  and  Henry 
Rosenour  to  execute  to  Mox  Rosenour  a  deed  for  the  land, 
from  which  deecrcc  Susan  Rosenour  appealed. 

As  a  very  unique  specimen  of  drafting, — a  legal  curios- 
ity,—as  well  to  show  that  it  is  so  uncertain  and  imperfect 
as  to  forbid  a  decree  of  specific  performance,  the  written 
contract  is  here  inserted: 
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The  stars  represent  words  indistinct  in  the  folds  of  the 
paper,  which  the  clerk  could  not  make  out  and  copy. 
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This  paper  denien  the  slatement  of  the  bill  that  it  was 
signed.  Henry  Rosenour's  signature  does  not  appear. 
It  is  nut  pretended  that  Susan  Kosenour  signed  it.  Its 
execution  is  not  proven.  The  subscribing  witnesses  deuy 
it, — know  nothing  about  its  execution.  Such  as  it  is,  it  is 
false  under  the  evidence;  but,  if  genuine,  it  is  a  simple 
nullity,  so  far  as  specific  execution  is  concerned,  because 
a  contract  which  a  court  of  equity  will  specifically  enforce 
must  be  certain  as  to  the  description  of  the  property,  and 
the  uncertainty  of  this  instrument  is  such  that  it  'cannot 
he  removed  bv  extrinsic  evidence.  Mathr:vs  v.  /arrell,  20 
W.  Va.  415;  West  falls'.  Cotirilh  24  W.  Va.  76X  There  is 
no  basis  for  extrinsic  evidence  under  this  contract.  How- 
ever, the  bill  does  not  proceed  for  relief  on  this  writing. 
It  admits  that  it  does  not  call  for  specific  performance. 

Can  the  decree  be  vindicated  on  the  theory  of  an  oral 
contract?  What  oral  contract?  Is  it  that  represented  bv 
that  written  contract?  It  so,  where  is  the  description  of 
the  land?  If  you  want  to  say  that  you  will  convert  this 
abortive  written  contract  into  an  oral  one,  you  cannot  do 
so,  because  you  cannot  use  it  to  prove  any  contract.  You 
must  have  something  else  to  define  the  land.  An  oral  con- 
tract must  have  fully  the  same  certainty,  or  capacity  of 
being  given  certainty  by  oral  evidence,  as  a  written  con- 
tract, {;tiUa^hcr\-.  <uil'hti--her,  31  W.  Va.  9,  (5  S,  K.  297). 
If  we  say  that  after  this  contract  Ilenrv  Rosenour  sent  a 
surveyor  to  the  land,  and  had  him  to  survey  out  this  one 
hundred  acres,  and  give  it  metes  and  bounds,  which  it 
never  had  till  then,  though  the  alJeg^ed  contract  had  been 
made  long  before,  the  answer  is  that  Mox  Rosenour  never 
took  possession  under  a  contract  supposed  to  date  from 
that  survey,  because  he  was  already  in  possession,  and  in 
order  to  warrant  specific  performance  of  an  oral  contract 
for  the  salt;  of  land  there  must  be  actual  possession  taken 
under  it,— a  possession  attributable  alone  to  that  contract, 
not  mere  continuance  of  possession  under  some  antecedent 
right.  We  cannot  say  that  survey  gave  dcfiniteness  to  the 
written  contract,  because  that  survey  was  made  after  that 
contract.  II  was  not  a  part  of  that  contract.  Oral  con- 
tracts are  not  specifically  executed  unless  the  evidence 
shows  an  agreement  definite  in   terms,  definite  in  the  de- 
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scriptioD  of  the  land,  and  that  evidence  is  clear  and  not 
conflicting.  The  evidence  in  this  case  is  seriously  con- 
flicting. Gallagher  v.  Gallagher,  supra.  This  case  is  a 
Dotable  instance  of  the  danger  and  uncertainty  of  decree- 
ing performance  of  oral  contracts,— the  evidence  frail,  nn- 
convincing,  hard  to  understand,  and  very  conflicting.  The 
statute  of  frauds  requires  a  writing  to  take  people's  land 
from  them  under  the  theory  of  a  sale.  Unfortunately,  as 
1  think,  and  the  declarations  of  many  illustrious  judges 
confirm  it,  courts  of  equity,  moved  by  a  motive  to  defeat 
fraud,  have  introduced  what  is  called  the  "doctrine  of  part 
performance;"  but  the  courts  have  many  times  Hceraed  to 
regret  this  repeal  or  nullification  of  the  statute  of  frauds, 
and  have  been  emphatic  to  say  that  the  doctrine  has  been 
carried  too  far,  and  should  go  no  further,  and  that  a  very 
plain  case  should  be  made  to  warrant  its  application. 
These  declarations  will  warranta  court  in  demanding  full, 
clear,  and  uncontlicting  evidence.  I  should  have  said 
above,  as  to  the  matter  of  certainty  of  desciiption  of  the 
land  that  the  case  of  Crhn  v.  England,  46  W.  Va.  480,  (33 
S.  E.  310),  cannot  help  the  plaintiff;  for  there  the  Court 
would  have  held  the  contract  too  vague  in  decription  for 
specific  land,  and  only  sustained  it  because  it  was  a  sale  of 
a  moiety,  which  required  no  further  description. 

Perhaps  the  circuit  court  rested  its  decree  on  the  theory 
that  the  contract  and  deed  for  the  one  hundred  and  eighty- 
eight  acres  of  land  were  in  the  name  of  Henry  Rosenour, 
and  were  then  changed  to  the  name  of  bis  wife.  This  is 
hardly  material,  as  there  was  no  enforceable  contract. 
Under  this  point  the  evidence  of  S.  R.  Blackman,  who  acted 
as  agent  for  Reese  in  the  sale  of  the  land,  is  satisfactory 
and  conclusive.  He  says  that  Henry  Rosenour  came  to 
him  to  buy  the  land,  and  they  agreed;  that  he  drew  a  con- 
tract of  sale  in  the  name  of  Henry  Rosenour  as  purchaser, 
aa  he  could  not  well  understand  Henry  Rosenour,  who  was 
an  immigrant  from  Europe,  but  Rosenour  kept  shaking  his 
head  and  saying  it  was  not  right;  and  that  he  then  asked 
Mox  Kosenour,  and  Mox  said  it  was  "Susan,"  and  Ulack- 
man  did  not  know  who  she  was,  and  Mox  said  she  was  his 
father's  wife,  Blackman  says  that  Mox  said  the  land  was 
to  be  in  her  name,  as  she  owned  the  property  that  was  to 
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pay  for  it,  and  thereupon  Blackman  said  that  it  would  be 
all  ri^ht  if  the  contract  should  be  in  her  name.  Blackman 
says  the  first  contract  was  in  her  name,  and  he  told  Heorv 
Rosenour  that  he  would  make  the  change,  and  that  Henry 
Rosenour  seemed  satisfied,  and  paid  one  hundred  dollars, 
and  Blackman  gave  him  a  receipt  in  Susan  Roseaour's 
name,  and  that  receipt  is  filed.  It  is  not  sure,  from  Black- 
man's  evidence,  whether  what  is  called  the  first  contract 
was  delivered  and  brought  back  shortly  thereafter,  or 
whether  the  first  contract  was  even  sig'ned,  but  he  says 
that  at  the  very  time  when  that  first  contract  was  drawn  it 
was  understood  to  be  wrong,  and  as  the  receipt  for  the  one 
hundred  dollars  bears  the  same  date,  I  would  conclude 
that  it  was  not  delivered  and  then  brought  back.  Be  this 
as  it  may,  Blackman  is  distinct  in  saying  that  Henry 
Rosenour  was  dissatisfied,  and  that  he  (Blackman)  agreed 
to  change  it  before  any  money  was  paid,  and  thus  the  true 
contract  was  a  purchase  in  the  name  of  Susan  Rosenour. 
Blackman  savs  that  the  true  contract  is  filed  in  this  cane, 
and  that  is  in  Susan  Rosenour's  name.  Blackman  says 
that  he  directed  Reese  to  make  a  deed  under  the  contract. 
Reese  lived  elsewhere.  He  sent  a  deed  in  the  name  of 
Henry  Rosenour.  Blackman,  having  in  bis  possession  the 
deed  for  delivery,  informed  Reese  of  the  mistake,  and 
Reese  authorized  him  to  change  it  to  the  name  of  Susan 
Rosenour,  which  he  did  before  delivery-  Thus  it  seems 
reasonably  clear,  from  disinieresled  testimony,  that  con- 
tract and  deed  were  in  the  name  ol  Susan  Rosenour,  and 
not  put  to  her  name  fraudulently  and,  what  is  more,  it  is 
clear  from  Blackman's  testimony  that  Mox  Rosenour  knew 
that  the  contract  was  in  her  name,  was  present  when  the 
mistake  in  the  draft  was  corrected,  and  helped  in  its  cor- 
rection. Therefore,  when  he  made  the  alleged  contract 
with  his  father,  he  knew  his  father  did  not  own  the  land. 
If  he  went  on  that  land,  and  e.\pended  labor  thereupon,  he 
did  so  with  full  knowledge  that  his  stepmother  owned  the 
land.  lie  so  stated  to  a  disinterested  witness  (Blackman). 
We  have  seen  that  the  title  papers  vest  in  Susan  Rosen- 
our a  separate  estate  in  the  land,  if  we  can  say  there  is, 
strictly  speaking,  a  separate  estate  these  days.  She  owoed 
the  land.     The   decree  is  erroneous,  because  it  compels  a 
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married  woman  to  specifically  execute  what?  A  written 
contract?  She  sig'Dcd  none.  An  oral  contract?  Mox 
Rosenour  puts  no  oral  contract  made  by  ber  into  his  bill. 
The  bill  does  not  go  upon  that  theory,  either  as  to  Henry 
Roseuour  or  Susan  Rosenour,  Most  certainly  it  states  no 
oral  contract  with  her.  The  only  contract  it  pleads  is  one 
with  Henry  Rosenour.  Moreover,  Mox  Rosenour  not  only 
does  notHtate  in  his  bill  any  contract,  written  or  oral,  with 
Susan  Rosenour,  but,  on  the  contrary,  states  as  a  witness 
that  he  had  no  contract  with  her.  But,  if  he  had  an  oral 
contract  with  ber  ever  so  clear  and  certain,  it  could  not  be 
enforced  ag^ainst  her,  because  she  is  a  married  woman. 
Even  a  written  contract,  if  not  acknowledKCd  by  ber,  can- 
not be  enforced;  much  less  an  oral  one.  .Uoorc  v.  Ligoii, 
22  W.  Va,  292;  Id.  30  W,  Va,  146,  (3  S,  E.  572),  The  reason 
is  that  at  common  law  a  married  woman  could  not  dispose 
of  her  land.  She  can  now  only  do  so  so  far  as  statute  law 
enables  her  to  do  so;  and  only  in  the  precise  mode  in  which 
the  statute  authorises  her  to  do  so.  Formerly,  under 
Code  1868,  chapter  73,  section  6,  she  could  only  pass  her 
estate  by  privy  examination,  acknowledgment,  and  declara- 
tion, as  provided  in  that  chapter,  and  the  writing  eifecting 
a  sale  or  conveyance  had  no  operation  until  such  privy  ex- 
amination was  recorded.  So  that  section  read.  Acts  1891, 
chapter  23,  made  a  change  to  an  extent.  That  chapter  of 
the  Code,  as  amended  by  that  act,  is  found  in  Code  1S91, 
chapter  73.  That  act  dispenses  with  a  privy  examination 
and  declaration  that  the  feme  willingly  signed  the  writing 
and  does  not  wish  to  retract  it,  but  it  did  not  dispense  with 
an  acknowledgment  by  her;  and  note  that  the  amended  sec- 
tion 6,  while  it  dispenses  with  recordation  as  a  prerequisite 
to  the  operation  of  the  instrument,  yet  it  does  require  still 
that  the  instrument  must  be  acknowledged  before  an  offi- 
cer by  the  married  woman.  She  cannot  sell  or  convey  her 
realty  by  any  oral  contract.  She  cannot  do  so  by  any  writ- 
ing, except  by  one  in  which  ber  husband  unites(Acts  1893, 
chapter  3,  section  i) ,  and  acknowledged  by  her  as  required 
bv  chapter  73.  It  is  argued  in  this  case  that  said  act  of 
1893  changed  this  doctrine,  because  it  took  away  her  com- 
mon-law disability.  It  did  not  remove  all  of  her  disability, 
save  that  it  enlarged  her  capacity  to  contract,  and   made 
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her  amenaMc  to  tbe  jurisdiction  of  a  common  law  court  for 
the  enforcement  of  her  contracts,  as  she  never  had  been 
until  that  act  of  1893;  yet  that  act  does  not  touch  that  par- 
ticular contract  of  a  married  woman  by  which  she  sells  or 
conveys  her  real  estate.  That  is  governed  by  chapter  73. 
section  6.  Wmramsoii  v.  C/i'ne,  40  W.  Va.  194,  (20S.  E. 
917),  has  no  application  to  the  case. 

But  I  suppose  that  the  claim  is  that  this  doctrine,  just 
spoken  of,  does  not  apply  in  this  case  because  the  one  hun- 
dred and  eif!fhty-ei|(ht  acres  was  purchased  with  the  means 
of  Henry  Sosenour  in  fact,  and  therefore  the  land  is  to  be 
regarded  as  his,  thouj^b  in  the  name  of  his  wife.  Black- 
man  says  that  the  purchase  money,  except  one  hundred 
dollars,  was  paid  by  an  order  to  him  given  by  Susan  Rosen* 
our  on  L.  D.  Strader.  to  be  paid  out  of  a  judgment  against 
Sampson  Snyder.  Thus  she  paid  for  it.  But  it  is  claimed 
tftat  the  means  to  pay  for  the  land  came  from  the  sale  of  a 
farm  on  Red  creek,  in  Randolph  County,  which  Henry 
Rosenour  purchased  of  Jacob  Roy.  and  that  in  its  purchase 
he  used  some  money  of  the  first  wife  of  Henry  Rosenour, 
to  the  extent  of  five  hundred  dollars,  and  that  when  she 
died  Henry  Rosenour  acknowledged  an  interest  in  the  land 
in  Mox  Rosenour,  and  when  it  was  sold  Henry  Rosenour 
promised  Mox  Rosenour  five  hundred  dollars  out  of  its 
sale,  and  therefore  he  was  entitled  to  that  interest  in  the 
Tucker  County  land.  I  do  not  think  that  this  is  anything 
but  a  personal  debt,  if  Mox  Rosenour's  version  is  true; 
but  it  is  contradicted.  The  evidence  of  any  such  promise 
by  Henry  Rosenour  is  under  very  conflicting  evidence. 
But,  as  to  the  claim  that  money  of  Mox  Rosenour's  mother 
was  invested  in  the  land,  it  is  not  proven.  It  is  shown  that 
in  Europe  she  had  no  estate.  Her  husband  was  so  poor, 
and  she,  too,  that  when  he  crossed  the  ocean  she  was  un- 
able to  come,  and  not  until  he  worked  at  Wheeling  did  he 
have  means  to  bring  her  to  him.  It  Is  proven  that  she  was 
unable  to  invest  five  hundred  dollars  in  this  land.  Her 
husband  was  an  inaustrious,  laborious  man,  who  worked 
hard,  and  earned  money  at  Wheeling;  so  that  it  is  plausible 
to  sav  he  had  means  to  buy  the  little  Randolph  farm,  and 
wholly  unplausible  to  sav  that  she  bad  any  means  to  in- 
vent.    It  is  not  proven  that  she  ever  set  up  any  claim.    It 
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is  proven  that  her  sickness  entailed  upon  her  husband  con- 
siderable debt;  but  more  unfortunate  to  him  still,  as  re- 
gards indebtedness,  was  the  waywardness  and  irregular 
conduct  of  his  son,  Mox.  bringing  upon  bis  father  expense 
and  distress.  It  is  not  necessary  to  specify  his  acts  of 
waywardness.  I  refrain  from  so  doing;  but  they  serve  to 
render  his  cause  unmeritorious,  and  inspire  the  conviction 
that  his  cause  is  trumped  up. 

That  Randolph  farm  was  conveyed  in  July,  1892,  by 
Henry  Rosenour  to  his  wife,  Susan;  so  that  it  was  her  land 
when  sold.  This,  perhaps,  was  to  avoid  a  creditor  as  to  a 
small  debt;  but  that  is  not  material  now.  If  Mox  Rosen- 
our had  no  money  in  it,  he  could  not  complain  of  his  father 
giving  it  to  Susan  Rosenour.  She  says  that,  when  he  mar- 
ried her,  she  had  separate  estate  from  her  father,  and  it  is 
proven  that  she  had  some;  and  she  says  that  she  devoted 
it  to  paying  her  husband's  debts,  and  fully  paid  for  the 
land.  Suppose  that  is  not  so;  if  Mox  Rosenour  was  not  a 
creditor,  he  can  lift  no  voice  about  the  transaction.  He 
can  make  no  protest  as  to  this  conveyance.  Nor  can  he, 
for  the  same  reason,  make  any  objection  to  his  father  set- 
tling the  Tucker  tract  on  Susan  Rosenour.  And  then  Mox 
Eosenour's  claims  are  inconsistent.  In  his  bill  he  predi- 
cates his  claim  upon  the  theory  that  his  mother's  money 
went  into  the  Randolph  land,  not  saying  that  his  own 
money  went  into  it;  but  in  his  evidence  he  says  he  worked 
at  Wheeling  along  with  his  father,  and  made  five  hundred 
dollars,  which  he  put  into  a  savings  bank,  and  that  his 
father  took  this  and  put  it  in  the  Randolph  land.  Thus  he 
has  two  sources — inconsistent  sources — or  claim  for  five 
hundred  dollars  in  that  land.  Why  did  he  not  bring  evi- 
dence of  deposit  in  that  bank?  If  he  earned  the  money,  it 
was  his  father's  because  Mox  was  an  infant.  It  could  con- 
stitute no  debt,  even  if,  after  his  father  used  it,  he  prom- 
ised to  pay  Mox,  as  the  promise  would  be  without  valid 
consideration.  But  the  evidence  is  utterly  conflicting  as  to 
that  promise.     It  is  not  satisfactorily  proven. 

Mox  Rosenour  has  abandoned  the  possession  of  the  land. 
Why?  'Because  he  knew  he  had  no  just  claim  to  it.  When 
he  left  it,  be  declared  he  would  never  return.  He  changed 
bis  mind  under  some  infiuence,  and  brought  tbisauit;  but 
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bis  leaving  is  a  circumstaDce  against  him.  a««  be  ^vould  not 
have  doae  so  if  strongly  impressed  with  the  justice  of  his 
claim.  What  has  he  lost?  He  poorly  cleared  about  six 
acres,  and  built  a  little  log  bouse;  but  he  lived  oh  the  land 
four  vears,  and  took  four  crops  from  it.  His  father  dida 
great  deal  of  the  work  on  the  house,  Susan  Rosenour  paid 
some  cash  for  the  carpenter  work  on  it,  we  know.  She 
files  and  swears  to  an  account  against  Mox  for  cash,  and 
cash  paid  for  fruit  trees,  roofing  paper,  nails,  oats,  plow, 
etc.,  amounting  to  more  than  three  hundred  and  twenty- 
five  dollars.  This  is  her  version  under  oath,  and  her  bus- 
band  corroborates  her  largely;  so  that,  in  this  family  quar- 
rel and  cross  swearing,  a  court  wculd  hardly  know  what 
was  the  equity  of  the  mere  money  account  between  the 
parties,— what  the  old  people  did  for  Mox  Rosenour.  But, 
judging  him  by  the  circumstances  disclosed  by  the  record, 
it  is  highly  probable  that  he  received  all  he  was  entitled  to, 
if  he  could  be  said  to  have  any  legal  claim,  further  than 
mere  relationship,  which  cannot  be  said. 

There  is  another  objection  to  the  decree,  which  I  have 
concluded  would  reverse  it.  The  bill  confesses  that  the 
written  contract  of  sale  is  so  imperfect  that  the  plaintiff  is 
not  entitled  to  specific  performance  of  it,  and.  wai%-ing  such 
relief,  goes  entirely  for  money  recovery  for  improvements 
and  damages;  but  the  decree  is,  not  for  such  money  recov^ 
ery,  but  for  specific  performance.  No  prayer  of  the  bill 
asks  specific  performance.  I  am  aware  of  the  well-known 
rule,  stated  in  S/toe  Co.  v.  Hautrhi,  41  W.  Va.  275.  (23  S. 
E.  553),  (Syl.,  point  6),  that,  without  prayer  for  a  particu- 
lar relief,  that  relief  may  be  given  under  the  prayer  for 
general  relief,  provided  the  relief  asked  is  not  inconsistent 
wit^  the  specific  relief  asked.  In  this  case  it  is  incon- 
sistent.  The  bill  asked  for  a  money  recovery,  on  the  the- 
ory that  there  was  no  enforceable  contract.  The  decree 
of  relief  can  rest  alone  on  the  antagonistic  theory:  that  is, 
that  there  was  an  enforceable  contract.  There  is  no  other 
contract  pleaded  in  the  bill  than  that  imperfect  written 
contract,  no  contract  save  that  attempted  by  it,  and  the 
bill  waives  relief  on  ihat  contract.  Therefore,  we  may  say 
the  bill  states  no  contract  at  all  as  the  basis  for  a  decree  of 
.specific  performance,  and  proceeds  on  the  claim  that  there 
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was  no  such  valid  contract  enforceable  in  equity  and  asks 
money  compensation  on  the  theory  that  the  contract  was 
abortive  and  not  capable  of  enforcement.  It  is  an  elemen- 
tary principle  that  matters  not  charged  in  the  bill  cannot 
be  considered  on  the  hearing,  and  no  decree  based  ihereon 
can  be  entered,  though  ever  so  fully  proven.  Ritrley  v. 
ll'c//e/;  14  W.  Va.  264.  Now,  such  a  decree  works  a  sur- 
prise on  the  defendant.  Perhaps  not  so  much  in  this  case, 
in  fact;  but  it  will  not  do  toadopt  suchaprecedentof  fram- 
ing the  case  on  one  theory  and  taking  a  dei^ree  on  another 
nconsistent  theory.  I  have  no  dotibt  that  if  the  plaintiff 
changed  his  mind,  and  concluded  that  he  was  entitled  to 
specific  performance,  he  could  amend  his  bill,  as  the  mat- 
ter would  be  sufficiently  germane  to  the  case  to  allow  such 
amendment;  but  specific  performance  cannot  in  this  case 
be  decreed,  except  by  the  amendment  of  the  bill,  B/rd  v. 
S/o//i.  40  W.  Va.  43,  (20  S.  E.  852) .  But  "under  the  prayer 
for  general  relief  the  i)laintiif  cannot  recover  on  a'claim 
distinct  from  that  demanded  or  put  in  issue  by  his  bill." 
Piercy  v.  Beckett,  15  W.  Va.  444.  Where  a  party  files  a 
bill  for  specific  performance,  and  it  appears  that  be  cannot 
have  it,  but  is  entitled  to  a  rescission  of  the  contract,  and 
a  recovery  of  money  consequent  thereon,  in  order  to  get  a 
decree  uf  rescission,  instead  of  specific  performance,  he  is 
compelled  to  amend  his  bill  under  several  Virginia  decis- 
ions. Parrill  v.  .VrA7wM',  ^  Grat.  1;  BcUon  v.  Apposon, 
26  Graf.  217;  Ferry  v.  Clark,  77  Va.  397.  In  Anthonys. 
Leftwich's  Representatives,  3  Rand.  <Va.)  238,  the  bill  was 
for  specific  execution,  but  the  court  was  of  opinion,  on  the 
pleadings  and  evidence,  that  it  was  not  a  case  for  specific 
performance,  but  allowed  an  amended  bill  to  claim  com- 
pensation for  improvements  put  on  the  land  by  the  pur- 
chaser, just  as  in  this  case. 

Being  of  opinion  that  the  plaintiff  is  entitled  to  no  relief, 
we  reverse  the  decree  and  dismiss  the  bill. 

Reversed. 
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Knotts  et  al.  v.  McGhegoh. 

Submitted  February  5,  1900— Decided  March  24,  IWO. 

.     ExBCOTOB— i4e(ion  — Zfin/aioi-. 

An  attion  can  lie  maiiitainetl  against  an  executor  lor  lireecli 
of  covenant  of  a  lease  committed  by  his  testator,     (pp.  569'570). 

1.    Oii/-Lease— Cbi'Bnaii/. 

In  a  lease  for  oil  ami  gas  there  is  an  implied  covenant  ol 
right  of  entry  and  quiet  enjoyment  (or  the  purposes  of  the 
lease.    |p  571). 

1.    Do  u  B  LK- Lease— Owen'*  n(. 

The  eovenant  if  quiet  enjoyment  in  a  lease  for  oil  or  piK, 
or'olher  purposes,  is  nol  broken  by  the  mere  fact,  alone,  that 
the  K'HBor  makeK  another  lease  during'  the  term,  of  the  some 
prcmiseK,  whether  the  first  lensee  be  in  actual  pose.ssion  ur 
not;  the  second  lessee  not  enlering'.     |p.  571). 

1.    Covenant  Brokk.v— RjHscsiioii. 

The  i-civennnt  for  <|iiiet  enjoyment  implietl  in  a  lease  fi>r 
oil  in  broken  liy  ^he  exclusion  by  the  lessor  of  the  lesv<ee  from 
taking  pusHession  for  the  purposes  of  the  lease,  or  his  witL- 
holdinjr  from  him  the  possession  of  the  land  for  the  purposes 
of  the  lease,    (p.  572). 

i.     MiSJOINIiEB— ..4c(ion(»— Oecfdfflif— P(diif('"ry, 

\  cauKe  of  action  apainst  a  dei-eilenfH  e'.tale  cannot  be 
joined  in  the  same  aetion  with  a  cause  of  action  against  th^" 
personal  representative  ability,     (p.  573). 

I.    Misjoinder— jDemiirifr 

.\  misjoinder  if  eniises  of  action  in  a  declaration  is  tatiil 
on  deninrrer,  dismissing  the  action,  unless  the  plaintiff,  as 
he  may,  amends  by  striking  out  one  or  mere  counts,  or.  If 
two  cause  of  action  or  two  HssignnientK  of  breaehes  of  con- 
tract are  in  the  same  count,  by  electing  to  proceed  only  oa 
certain  causes  of  action  of  assignment,     (p.  574). 
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V.  B  Ahcheb,  for  plaintiffs  in  error. 

B.  F.  AviiRS  and  W.  McG.  Hall,  for  defendant  in  error 

Brannon,  JuDGii;: 

A.  W.  Knotts  and  J.  Garbcr  brought  an  action  of  cove- 
nant against  Matilda  McGregor,  executrix  of  the  will  of 
David  McGregor,  deceased,  in  the  circuit  court  of  Ritchie 
County,  which  action  was  dismissed  upon  a  demurrer  to 
the  declaration,  and  the  plaintiffs  have  brought  the  case  to 
this  Court.  The  declaration  avers;  That  David  Mc- 
Gregor made  a  lease,  August  30, 188**,  to  Knotts  &  Garber, 
of  certain  land,  for  the  purpose  and  with  the  exclusive 
rigfht  of  operating  for  the  development  of  petroleum  oil  and 
gas  for  the  term  of  five  years;  said  lessees  covenanting  to 
pay  McGregor  an  eighth  of  the  oil  produced,  and  two  hun- 
dred dollars  per  annum,  for  each  productive  gas  well,  and 
that  said  lessees  should  complete  a  well  within  one  year 
from  the  date  of  the  lease,  and  a  failure  to  do  so  should 
render  the  lease  null  and  void.  But  it  was  further  cove- 
nanted that,  if  the  lessees  should  pay  McGregor  a  rental  of 
twentv-five  cents  per  acre  from  the  time  specified  for  the 
completion  of  the, well,  such  payment  should  operate  to  ex- 
tend the  time  for  five  years,  and  that  said  rental  should  be 
deposited  to  McGregor's  credit  in  the  Second  National 
Bank  of  Parkersburg.  That  said  lease  provided  that  all 
the  conditions  thereof  should  extend  to  the  heirs,  execu- 
tors, and  administrators  of  the  parties.  The  declaration 
further  avers  that  the  plaintiffs  had  well  and  truly  kept 
and  performed  their  part  of  the  said  lease;  that  on  August 
30.  1890,  thev  tendered  McGregor  one  hundred  and  twenty- 
five  dollars  for  the  rental  provided  in  said  lease,  but  he  re- 
fused to  accept  the  same,  and  that  on  August  29,  1891,  the 
plaintiffs  deposited  the  same  to  McGregor's  credit  in  said 
bank,  and  that  McGregor  had  accepted  such  deposit  and 
used  part  of  it  in  his  lifetime,  and  his  executrix  had  ac- 
cepted and  used  the  residue  thereof;  that,  the  plaintiffs 
Having  kept  their  covenants,  the  said  McGregor  did  not  in 
his  lifetime  keep  bis,  and  the  plaintiffs  did  not  during  the 
term  of  said  lease  have  and  enjoy  the  exclusive  right  to  drill 
and  operate  for  oil  and  gas  on  the  premises  demised;  that 
after  the  making  of  said  lease,  and  during  the  term  therein 
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granted.  Uavid  McGreg-or  executed  anotber  lease,  Febru- 
ary 13,  1890,  to  A.  L.  Gracey,  for  the  same  land,  with  the 
exclusive  right  to  operate  for  oil  and  gas  thereon  for  the 
term  ot  twenty  years  from  the  date  of  said  lease,- -requir- 
ing said  Gracey  to  complete  a  well  within  nine  months,  or 
forfeit  the  lease,  with  right,  however,  to  keep  the  lease 
alive  by  the  payment  of  twenty-five  dollars  per  month 
rental.  The  declaration  further  avers  that  David  Mc- 
Gregor died  during  the  term  so  demised  to  tlie  plaintiffs, 
and  that  Matilda  McGregor  was  appointed  by  bis  will  its 
executrix,  and  qualified  as  such.  The  declaration  further 
avers  that,  before  the  expiration  of  the  one  year  specified  in 
said  lease  in  which  said  plaintiffs  were  entitled  to  enter 
upon  the  leased  premises  to  operate  for  oil,  McGregor  did 
prevent  and  exclude  them  from  their  right  so  to  enter 
upon  said  premises,  and  continued  so  to  exclude  them  up 
to  bis  death,  September  7.  1891,  and  prevented  tbem  from 
entering  upon  said  premises  for  the  purposes  of  putting 
down  the  test  well  or  developing  said  premises  for  oil 
within  the  first  year  mentioned  in  said  lease,  and  also 
within  the  five  year  period  therein  mentioned,  and  that  the 
plaintiffs  were  kept  and  held  out  of  the  exclusive  enjoy- 
ment of  the  right  to  operate  upon  said  premises  for  oil 
from  the  30th  of  August.  1889.  until  the  death  of  said  Mc- 
Gregor, and  thereby  the  plaintiffs  lost  the  benefit  of  the 
demised  premises,  and  gains  and  profits  which  they  would 
have  made  from  said  lease,  and  the  value  of  said  lease,  and 
had  thus  been  damaged  one  hundred  and  fifty  thousand 
dollars.  The  declaration  contained  a  second  count,  stating 
over  again  the  same  Ica-^e  from  David  McGregor  to  the 
plaintiffs,  and  the  subsequent  lease  by  him  to  Gracey,  and 
alleging  the  denial  to  the  plaintiffs  of  the  benefit  of  their 
said  lease,  and  their  exclusion  from  the  premises  by  Mc- 
Gregor in  his  lifetime,  in  like  manner  as  stated  in  the  first 
count.  This  second  count  further  averred  that  after  the 
death  of  David  McGregor  his  said  executrix  entered  into 
and  field  said  land  as  such  executrix,  and  that  on  February 
10,  1895,  she  executed  to  Jtimes  Gartland  a  lease  for  the 
purpose  of  the  production  of  oil  and  gas  for  the  period  of 
five  years,  covering  one  hundred  and  twenty-five  acres  of 
the  same  land  which  had  been  leased  by  David  McGregor 
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to  the  plaintiffs,  that  the  said  Matilda  McGregor,  execu- 
triA,  did  cause  said  Gartland  to  enter  and  take  possession 
ol  said  one  hundred  and  twenty-five  acres,  and  that  he  did 
by  virtue  of  his  lease  enter  into  said  premises,  and  exclude 
the  plaintiffs  from  the  said  one  hundred  and  twenty-five 
acres,  within  the  period  of  their  lease;  and  that  said  execu- 
trix did  cause  and  permit  Gartland  to  operate  for  oil  on 
said  land,  and  to  put  down  a  well  thereon,  and  thereby  did 
exclude  the  plaintiffs  from  the  possession  of  said  premises, 
and  thus  did  disturb  and  molest  the  plaintiffs,  and  deprive 
them  of  ^he  benefit,  enjoyment,  and  profits  of  their  said 
lease. 

It  is  contended  that  no  action  at  law  lies  for  a  breach  of 
the  covenant  of  the  plaintiffs'  lease  by  David  McGregor,  in 
his  lifetime,  against  his  personal  representative.  For  this 
position  we  are  referred  to  Code  chapter  86,  section  6,  pro- 
viding that  an  heir  or  devisee  may  be  sued  in  equity  by  any  . 
creditor  to  whom  a  debt  is  due,  for -which  the  estate  de- 
scended or  devised  is  liable,  or  for  which  the  heir  or  de- 
visee is  liable  in  respect  to  such  estate,  and  he  shall  not  be 
liable  to  an  action  at  law  therefor.  We  are  also  cited  for 
the  proposition  to  Rex  v.  Creel,  22  W.  Va.  373.  That  stat- 
ute has  no  bearing  on  this  case.  It  does  not  bear  on  the 
liability  of  the  personal  estate.  Formerly  the  land  of  a  de- 
cedent, in  the  hands  of  bis  heirs,  was  liable  only  for  debts 
of  record,  and  bonds  or  other  instruments  under  seal,  ex- 
pressly binding  the  heirs.  For  such  debts  the  heir  could 
be  sued  at  law,  and  the  debt  levied  out  of  land  descended 
to  him.  Such  a  debt  bound  the  land,  but  the  land  was  not 
bound  for  any  other  debts  at  law,  thoug-h  it  was  in  equity. 
The  specialty  creditor  getting  a  judgment  against  the  heir 
had  preference  over  other  creditors.  The  )egislature 
thought  it  unjust  that  a  dead  man's  land  should  be  liable 
only  for  part  of  his  debts,  and  concluded  to  make  it  liable 
for  all  his  debts,  whether  by  bond  or  otherwise.  This 
statute  is  found  in  Code,  chapter  86,  section  3.  Having 
thus  made  the  decedent':-  real  estate  liable  for  ail  his  debts 
and  demands,  it  was  thought  best  to  prohibit  different  and 
multitudinous  suits  at  law  against  the  different  heirs,  en- 
tailing large  costs,  and  to  compel  the  creditors  to  resort 
only   to  equity,  where  the  land  assets  could   be  adminis- 
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tered  for  the  ueneiit  of  all  creditors,  and  the  debts  mar- 
shaled, and  a]l  paid,  according  to  the  principle  on  which 
courts  of  equity,  before  that  statute,  marshaled  equitable 
assets.  It  is  apparent  that  the  legislature  did  not  intend 
to  abolish  the  long-standioff  remedy  of  a  creditor  to  sue  a 
personal  representative  to  have  his  demand  satisfied  out  of 
the  personal  assets.  Section  19  of  chapter  85  of  the  Code 
expressly  provides  that  "a  personal  representative  may 
sue  or  be  sued  upon  any  judgment  for  or  against,  or  any 
contract  of,  or  with  his  decedent."  This  section  only  de- 
clares what  the  law  was  before  it,  and  surely  meets  and 
defeats  the  contention  that  section  6  of  chapter  80  does  not 
allow  a  suit  against  the  personal  representative.  2  Lomax, 
Dig.  p.  116,  S  13.  Of  course,  as  we  see  daily,  actions  at 
law  can  be  brought  against  pciaonal  representatives  on 
bonds  and  notes  of  the  decedent  under  section  19,  chapter 
85;  but  aciions  at  law  could  not  now  be  brought  on  a  bond 
against  the  heir,  as  formerly,  because  section  6,  chapter 
86,  would  prohibit  it.  It  it  be  thought  that  an  action  far 
breach  of  covenant  contained  in  a  deed  of  lease  for  years 
or  in  fee  simple  cannot  be  maintained  against  a  personal 
representative,  the  position  cannot  be  maintained.  It  is  a 
contract,  under  the  wide  language  of  section  19.  chapter 
85.  "An  action  of  covenant  respecting  real  estate  will  lie 
against  executors,  though  not  expressly  bound."  H:irn- 
sou  T.  Sampson.  2  Wash,  (Va).  155.  A  covenant  of  war- 
ranty of  title  is  a  personal  covenant,  upon  which  an  action 
of  covenant  lies  on  eviction  against  the  personal  represent- 
ative. Tadd's  Adm'rv.  Bitiford,  4  Leigh  132.  An  action 
at  law  against  a  personal  representative  of  a  decedent,  to 
secure  satisfaction  out  of  his  personal  assets,  may  be 
sustained,  under  section  19,  chapter  85,  Code,  on  any  per- 
sonal promise,  covenant,  or  obligation, — any  contract.  I 
did  not  suppose  there  was  any  question  about  this.  The 
creditor,  if  he  thinks  there  isanv  question  about  securing 
satisfaction  out  of  ihe  personal  assets  in  the  hands  of  the 
personal  representative,  may,  without  first  suing  at  law. 
go  into  equity,  under  Code,  chapter  86,  section  6.  Asa 
judgment  at  law  is  no  evidence  whatever  of  indebtedness 
against  the  heir,— I  mean,  a  judgment  against  the  personal 
representative, — if  there  is  any  doubt  of  the  sufBeiency  of 
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the  personal  assets  to  pay  debts  resort  had  better  be  bad 
at  ODce  to  equitv. 

Does  the  plaintiffs'  declaration  show  a  cause  of  action 
to  charge  the  estate  of  David  McGregfur  with  damages  as 
for  the  breach  of  the  co\enant  contained  in  the  deed  of 
lease?  Every  lease  for  years,  though  it  does  not  expressly 
covenant  for  quiet  enjoyment  of  the  premises  by  the 
lessee,  imolies  and  imports  such  covenant;  that  is.  that  he 
shall  enter  and  enjoj'  the  premises  for  the  term  without 
the  permission  of  any  one.  Wood,  Landl.  &  Ten.  562; 
Tayl.  Landl.  &  Ten.  5  304.  Does  the  declaration  show  a 
breach  of  such  covenant? 

First,  doea  the  first  assignment  of  breach  in  count  one, 
namely,  the  execution  by  McGregor  of  the  second  lease  to 
Gracey,  per  se  and  alone,  operate  as  a  breach  of  the  cove- 
nant? Counsel  for  the  plaintiffs  cite  11  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  469.  reading:  "A  tenant  is  evicted  where, 
before  the  expiration  of  his  lease,  tae  landlord  rents  the 
demised  premises  to  another  person,  who  takes  posses- 
sion of  them  without  the  tenant's  consent."  That  is 
sound  law,  as  the  law  found  in  that  great  work  almost  in- 
variably is;  but  note  tliat  it  does  not  assert  the  proposi- 
tion asserted  in  the  declaration  (that  is,  that  the  mere  ex- 
ecution of  a  second  lease  alone  is  eviction) ,  but  it  rec|uires, 
in  addition,  the  taking  of  possession  of  the  premises  by  the 
second  lessee,  which  is  necessarily  an  exclusion  of  the  first 
lessee.  In  order  to  constitute  a  breach  of  warranty  in  the 
case  of  landlord  and  tenant,  there  must  be  an  actual  evic- 
tion from  the  premises.  1  Tayl.  Landl.  &  Ten.  SS  377, 
378,  381.  .  "An  actual  eviction  is  an  actual  expulsion  of  the 
tenant  out  of  all  or  some  part  of  the  demised  premises,- — a 
physical  ouster  or  dispossession  from  the  very  thing 
granted,  or  some  substantial  part  tfiereof."  11  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  459;  2  Minor,  Inst.  757;  Br/gx-s 
V,  J/eiU,  4  Leign  484.  In  this  case  the  declaration  does 
not  predicate  the  cause  of  action  upon  the  theory  that  the 
plaintiffs  were  once  in  possession,  and  were  expelled  by 
McGregor  or  by  Gracey;  but  I  give  the  authorities  just 
quoted  to  show  what  must  be  the  character  of  act  consti- 
tuting eviction,  to  reSect  light  by  assimilation  un  this  case. 
Further,  that  second  lease,    so    far    as    the  declaration 
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shows,  did  not  constitute  paramount  tille.  If  at  the  time 
a  conveyance  with  general  warranty  is  made  the  land  is 
actually  in  the  possession  of  a  third  party,  holding  tbe 
same  under  paramount  title,  this  amounts  to  an  eviction  ro 
tuitanti.  Before  an  action  will  tie  for  a  breach  of  covenant 
of  general  warranty,  theie  must  be  an  ouster  under  para- 
mount title,  but  it  may  be  established  by  showing  that  at 
the  time  the  covenant  was  made  a  third  person  was  iu  pos- 
session of  the  land  under  paramount  title.  RcxK.Crcd, 
22  W,  Va.  373.  But  that  second  lease  does  not  appear  to 
constitute  paramount  title,  as  far  as  the  declaration  goes; 
and,  if  it  din,  there  is  no  pretense  that  Gracey  took  pos- 
session under  it.  In  fact,  the  declaration  says  he  did  not. 
The  most  that  can  be  said,  therefore,  is,  so  far  as  this  sec- 
ond lease  operates,  that  McGregor  failed  to  deliver  pos- 
session, and  it  seems  that  that  is  not  eviction,  or  tanta- 
mount thereto;  and  while,  under  the --ircumstances,  the  fail- 
ure of  tbe  owner  to  deliver  possession  to  a  lessee  might  be 
the  basis  of  an  action,  if  he  refused  on  request,  it  is  not 
eviction.  11  Am.  &  Kng.  Knc.  Law  (2d  Ed.)  460.  Thus, 
the  mere  making  of  that  second  lease  constitutes  no  ground 
of  action. 

Next,  as  to  the  other  breach  assig-ned  in  count  No.  1. 
That  is  that  David  McGregor  denied  the  plaintiffs  toe 
right  to  enter  upon  the  premises  to  operate  for  oi!.  and 
did  exclude  them  from  so  doing.  When  one  makes  a 
lease  to  another,  he  impliedly  covenants  that  the  lessee 
shall  enter  into  the  possession,  and  quietly  enjoy  that  pos- 
session. It  implies  that  the  demised  premises  shall  be 
open  to  entry  bv  the  lessee  at  the  time  fixed  for  taking 
possession.  A'/w^v.  Reynolds,  ■12  Am,  Rep.  107.  Re.ison 
and  justict;  say  that,  if  the  lessor  refuse  to  admit  Ihe  lessee 
into  possession, — if  he  withhold  possession  from  him,— he 
violates  his  covenant.  Authoritv  sustains  this  posilion. 
11  Am.  &  Eng.  Knc.  Law  f2d  Ed.)  4(>7;  1  Tayl.  Landl.  & 
Ten.  S  306;  Hubble  v.  Cole.  (Va.)  (13  S.  E.  441).  U  L.u. 
A.  311,  Now,  the  only  question  perplexing  me  in  this 
particular  case  is  whether  the  declaration  is  too  gencnd  in 
its  charge  of  the  exclusion  of  the  plaintiffs  by  McGregor 
from  the  premises.  It  does  not  say  bow  or  by  what  means 
he  excluded   them.     It   does  not  say  that  they   requested 
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delivery  of  possession,  but  thev  need  not  request,  as  the 
lease  gave  them  rig'ht  to  possession.  The  declaration  does 
not,  in  terras,  say  that  the  plaintiffs  went  to  take  posses- 
sion; but  in  effect  it  does  so,  by  charging  that  McClregor 
denied  their  right  to  possession,  and  excluded  them  from 
going  on  the  premises  to  bore  thetest  well.  Adeclaration 
need  not  give  items  of  evidence,— mere  evidential  facts  go- 
ing to  show  the  ultimate  fact  constituting  the  gravamen  of 
action.  It  need  only  give  the  facts  that  constitute  the 
cause  cf  action  to  be  shown  by  the  evidence.  I  conclude 
that  the  declaration  is  sufficient  in  this  respect. 

But  there  is  another  grave  objection  tv  the  declaration, 
for  which  we  must  sustain  the  decision  of  the  circuit 
court.  In  the  same  action  the  plaintiffs  join  two  separate 
causes  of  action,— one  against  the  executrix  for  breach  of 
covenant  by  the  testator  in  his  lifetime,  and  the  other  for 
a  breach  by  the  executrix  after  his  death.  Of  course,  Mc- 
Gregor's estate  cannot  be  liable  for  the  act  of  the  execu- 
trix in  making  the  lease  to  Gartland,  for  three  reasons. 
<1 )  Because,  as  shown  above  as  to  the  Gracey  lease,  a  mere 
second  lease  would  not  be  a  breach  of  the  covenant;  (21  be- 
cause that  lease  was  made  after  McGregor's  death";  (3) 
Because  it  is  to  be  presumed  that  the  land  descended  to 
the  heirs,  and  that  the  executrix  had  nothing  to  do  with  it 
under  the  will,  it  not  being  so  averred.  And,  as  to  the 
averment  that  the  executrix  excluded  the  plaintiffs  from 
the  enjoyment  of  the  lease  to  them,  the  estate  is  not  liable, 
for  two  reasons:  (1)  Because  it  is  not  shown  that  she  had 
any  lawful  authority  over  the  land;  (2)  bet-ause,  if  she  did 
wrong  in  refusing  the  plaintiffs  possession  under  the  lease 
made  bv  her  testator,  it  wruld  be  her  own  wrong,  for 
which  she  would  be  personally  liable.  "In  causes  of  action 
wholly  accruing  after  the  decedent's  death,  the  personal 
representative  is,  in  general,  liable  individually."  Schoul- 
er,  Ex'ra.  g  397;  Lomax,  Ex'rs.  262,  §5  14.  283.  In  this 
action  there  is  a  misjoiner  of  causes  of  action.  For  the 
-cause  of  action  originating  from  David  MuGregor's  act  in 
his  lifetime,  his  estate  would  be  liable.  For  those  of  Ma- 
tilda McGregor,  she  would  be  individually  liable.  The 
■one  recovery  would  be  payable  out  of  assets;  the  other, 
out  of  her  own  individual  property.     "Claims  as  executor 
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cannot  be  joined  with  those  accruing  by  private  rig;bt, 
for  the  judf^ment  against  a  partv  in  bis  personal  capacity 
i^  de  bonis  propriii,  while  against  him  as  executor  or  ad- 
ministrator 't  is  <ic  bonis  festuloiis.'^  1  Bart,  Law  Prac. 
304;  1  Enc.  PI.  &  Prac.  177.  At  oage  163  the  latter  valua- 
ble work  has  an  excellent  discussion  of  joinder  of  causes  of 
action.  At  commou  law  an  improper  joinder  in  the  same 
declaration  of  different  gauses  of  action  was  fatal  on  de- 
murrer, working  the  dismissal  of  the  action.  It  is  still  so 
on  demurrer.  Code,  chapter  125,  section  29,  does  not 
save  such  a  declaration  on  demurrer.  Prof.  Minor  says 
that,  if  there  be  no  demurrer,  the  defect  does  not  avail  to 
arrest  judgment,  by  reason  ot  section  3,  chapter  134,  Code. 
No  doubt  that  in  the  trial  court  a  party  may  amend  his  de- 
claration by  electing  which  cause  of  action  be  will  proceed 
upon,  or  by  striking  out  particular  counts,  if  the  causes  of 
action  are  stated  in  different  counts.  Where,  as  in  the 
second  count  of  this  case,  two  causes  are  joined  in  one 
count,  the  party  could  cure  bv  electing  to  proceed  on  a  par- 
ticular cause,  but  in  this  case  the  plaintiffs  declined  to 
amend.  See  1  Chit.  Pi.  228;  4  Minor,  Inst.  448;  Ocf/v. 
Brou-u,  1  Rob.  265. 

The  point  is  made  that  Trees  v.  Oil  Co.  tW.  Va.;  decided 
November  28.  1899)  34  S.  E.  983,  holds  that  an  executory 
oil  lease  is  terminated  by  the  death  of  the  lessor.  Surely 
this  Court  did  not  mean  to  hold,  and  did  not  hold,  that 
broad  proposition.  Under  the  peculiar  feature  of  the  lease 
in  that  case,  as  put  in  the  first  point  of  the  syllabus, — not 
binding  the  lessee  to  carrv  out  its  covenants,  but  giving 
him  right  to  defeat  the  same  at  any  time  without  payment 
of  anything, — that  lease  was  held  to  be  a  lease,  or  option 
for  a  lease,  at  will,  determinable  by  either  party  any  time, 
as  it  created  no  vested  estate.  The  lessee  did  nothing,  and 
paid  nothing.  But  in  this  case  the  lease  does  not  contain 
ihat  express  clause  of  complete  exemption  from  liability; 
and,  moreover,  under  its  terms  the  lessee  tendered  the 
rental  within  time,  and  on  refusal  paid  it  into  bank  to  Mc- 
Gregor's credit,  and  he  accepted  it,  as  the  declaration  al- 
leges. This  is  a  different  case  from  that.  Therefore 
we  afiSrm  the  judgment,  without  prejudice  to  any  other 
proceeding  in  law  or  equity. 
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Submitted  January  30,  1900— Decided  March  24,  1900. 

1.  DEKU^AIiHlake^Eriileix-e—IteamnaOfe  Doubt. 

In  a  suit  to  returm  n  deed  for  iiiiriluke,  the  eviili me  of  i<ucb 
mistake  must  be  cleor,  cdnvhieinp,  free  frimi  ri'asonuble 
dimbt,  ami  net  i-mi  flic  ting.  The  deed  is  preBimieil  i»  be  eoi-- 
rect  until  it  is  shown  by  such  evidence  to  be  incorrect.     i)i,  578). 

2.  Deeu— Ej:ecu(or//  G/ntrift —  Var lance— Minlake. 

If  a  deed  made  uncler  a  prior  exei:ut<iry  cimtn-.cf  vnriea 
therefrom,  it  is  [iresiimed  that  the  deed,  sii  far  ay.  -t  del>art3 
from  Kiieh  eontruet,  represents  a  cliangp  agreed  u],i>n  by  the 
parties  from  the  terms  of  the  prior  contrHel,  un:i  the  deed 
represents  the  Snal  eontrnet  of  the  partieB,  and  :-iieh  con- 
tract and  oH  anti'eedeiit  propusiiiims.  n^■t.'■otiati^m^,  ii:id  parol 
interlocutions   on   the  same    subje.:t    arc   mer^'ed    in    tlie    deed. 

taki?  in  drawinp  the  deed  by  such  evidence  as  the  la.v  in  snch 
case  requires.    Ipp,  .'579-580) 

Appeal  from  Circuit  Court,  Marion  County. 
Bin  by  Oliver  N,  Koeii  against  Klijah  Kerus  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 

AJi  lined. 
U.  N,  Ar.vi'.'i  t,  Jr.,  K.  F.  P'l.icsriNG  and  A.  B.  Fli-:-Minc.  for 
appellant. 
W.  S.  MicKiiiJiTH,  for  appellees. 

Bkannojj.  Jl'dgk: 

Kerns  leased  to  Xay,  by  lease  dated  September  19,  1892, 
a  tract  of  seventy-five  acres  of  land  in  Marion  County  for 
development  of  oil.  This  lease  was  assigned  by  Nay  to 
Koen,  and  by  Koen  to  the  South  Penn  Oil  Companv.  Said 
lease  reserved  to  Kerns  a  royalty  of  one-eighib  of  the  oil 
which  might  be  produced  from  the  land.     By  a  deed  dated 
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September  28,  1892,  Kerns  sold  to  Koen  one  undivided 
moiety  of  the  one-sixteenth  part  of  all  the  oil  underlyingf 
said  land,  and  thus  Koen  would  g-ct  by  this  deed  one-fourth 
of  the  one-eighth  royally  reserved  by  Kerns  in  said  lease; 
that  is,  one  thirtv-second  part  of  all  the  oil  produced  on  the 
land.  Afterwards  on  May  28,  1895,  Kerns  sold,  by  deed, 
to  Bartlett.  one  undivided  moiety  of  the  one-sixteenth  of 
the  oil  in  said  land,  Bartlett  thus  g^etiing  one  thirty-second 
part  of  all  the  oil.  By  deed  dated  June  5,  1895.  Bartlett 
conveyed  to  Hayden  one-half  of  the  oil  which  Kerns  had 
conveyed  to  Bartlett,  Hayden  thus  owning  one  sixty-fourth 
part  of  all  the  oil  produced,  and  Bartlett  a  like  share. 
Kuen  claims  that  a  mistake  was  made  in  the  deed  of  Sep- 
tember 28,  1892,  from  Kerns  to  Koen,  in  this:  That  the 
contract  was  for  the  purchase  of  a  moiety  of  Kern's  one- 
eighth  rovalty.  and  not  a  moiety  of  a  sixteenth;  that  the 
intent  of  Kerns  was  to  sell  and  convey,  and  the  intent  of 
Koen  was  to  purchase,  not  merely  the  half  of  a  sixteenth, 
but  a  half  of  an  eighth  of  the  rovaltv.  Koen  says  that 
Kerns  had  agreed  to  sell  for  two  hundred  and  fifty  dollars 
half  of  the  one-eiffhth  royalty  owned  by  Kerns;  that  he 
had  so  agreed  with  Nay;  that  he  (Koen)  had  agreed  to 
purchase  on  that  basis;  that,  accordingly,  being  informed 
by  Nay  of  this  agreement,  a  deed  was  prepared,  to  be  ex- 
ecuted by  Kerns,  which  deed,  as  prepared,  conveyed  to 
Koen  "the  one  undivided  moiety  of  the  one  undivided 
eighth  part  of  all  the  oil  and  gas  produced  and  saved  from 
and  underlying  the  surface  of  a  certain  tract,"  etc.;  that 
when  the  prepared  deed,  which  was  committed  to  Nay  to 
have  it  executed,  was  taken  into  the  country  to  Kerns' 
home  for  execution  by  Kerns,  a  question  arose  in  the  com- 
pany there  present  as  to  the  meaning  of  the  word  "moietv" 
in  said  deed,  no  one  present  seeming  to  know  the  meaning 
of  that  word;  that  Kerns  on  the  occasion  said  that  he  had 
only  sold  Koen  one-half  ot  the  royalty  of  one-eighth,  which 
would  be  one-sixteenth  of  the  oil  under  the  land,  and  there- 
upon the  word  "eighth"  in  said  deed  as  prepared  was 
erased,  and  the  word  "sixteenth"  inserted  in  place 
thereof;  that  all  this  was  done  under  the  belief  by  Kerns 
and  the  notary  and  every  person  present  that  the  deed 
would  convey  to  Koen  one-half  of  the  royalty  reserved  in 
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said  lease;  mother  words,  one-sixteenth  of  all  the  oil  un- 
der said  land.  Koen  claims  further  that,  after  said  deed 
was  so  altered  under  such  mistaken  belief,  Kerns  ex- 
ecuted it,  and  .that  he  (Koen)  was  not  present  at  its  execu- 
tion, and  was  not  aware  of  the  change  made  in  it  until  long 
after  its  recordation;  that  the  deed  was  brought  to  him; 
that  he  did  not  examine  it;  that  no  one  informed  him  of 
the  change  made  in  the  deed  as  drafted  until  long  after  it 
was  recorded;  and  that  he  had  accepted  that  deed,  and 
placed  it  on  record,  under  the  belief  that  the  deed  con- 
veyed to  him  half  of  said  royalty,  not  a  fourth  of  it,  and 
under  the  belief  that  the  deed  had  been  executed  as  it  was 
prepared.  Koen,  therefore,  claims  one  thitty-second 
more  of  the  oil  than  that  deed  gives  him.  This  is  the  same 
thirty-second  claimed  by  Bartlett  and  Hayden  under  the 
deed  from  Kerns  to  Bartlett  dated  May  28,  1895.  Just 
here  the  parties  clash.  Koen  claims  that  Bartlett  and 
Hayden  knew  of  this  mistake,  and  conspired  together  to 
cheat  and  wrong  him  by  obtaining  from  Kerns  the  deed  to 
Bartlett  of  May  28, 1895,  and  that  they  obtained  it  with  full 
notice  of  such  mistake;  and  therefore  the  bill  was  filed  by 
Koen  in  this  case  in  the  circuit  court  of  Marion  County  to 
correct  the  alleged  mistake  in  the  deed  of  September  28,. 
1892,  so  as  to  make  Jt  convey  to  Koen  one-sixteenth  of  the 
oil  in  said  tract,  instead  of  one  thirty-second,  and  to  annul 
the  rights  of  said  Bartlett  and  Hayden  under  the  said  deed 
from  Kerns  to  Bartlett.  The  circuit  couri  of  Marion 
County  dismissed  Koen's  bill,  and  be  appealed  the  case  to 
this  Court. 

The  pivotal,  crucial  question  in  this  case  is,  was  there  a 
mistake  made  in  the  execution  of  the  deed  from  Kerns  to 
Koen  for  a  share  of  the  oil?  More  closely,  did  Elijah 
Kerns  intend  to  sell  one-sixteenth  of  the  oil,  or  one  tbirty- 
second  thereof?  Should  thedeed  have  conveyed  a  moiety 
of  an  eighth  of  the  oil,  or  a  moiety  of  a  sixteenth?  In  the 
morning  of  the  day,  according  to  Nay's  evidence,  Nay 
asked  Kerns  if  he  had  offered  to  sell  his  royalty,  and 
Kerns  replied  that  he  did  not  know,  and  asked  what  he 
would  give  for  it,  to  which  Nay  responded  that  he  thought 
he  could  make  him  (Kerns)  two  hundred  and  fifty  dollars 
out  of  it,  and  Kerns  told  him  to  sell  it.     This  is  the  whole 
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preliminary  contract.  It  is  doubtful  whether  it  was  a 
final,  binding  contract.  It  is  doubtful  whether  it  had 
finality  rendering  it  enforceable.  At  any  rate,  it  was  not 
in  writing;  not  enforceable.  What  was  sold,  if  it  is  con- 
sidered a  sale  to  Nay?  If  Nay  was  only  authorized  to  sell, 
what  was  he  authorized  to  sell?  I  mention  this,  not  that  I 
think  it  is  conclusive  in  the  case  but  only  to  show  that  tbe 
final  deed  cannot  be  reformed  upon  the  theory  that  it  de- 
parts from  the  preliminary  contract;  for  I  do  not  think 
there  was  such  preliminary  contract  which  the  deed  was 
bound  to  follow.  The  real  question  is  does  the  deed  con- 
vey what  the  grantor  intended  to  convey,  or  does*  it  by 
mistake  convey  only  half  of  what  it  was  intended  and  un- 
derstood to  convey?  Upon  this  vital  question  the  evidence 
of  those  present  on  the  night  of  the  day  on  which  this  pre- 
liminary talk  between  Nay  and  Kerns  took  place — tbe  night 
when  the  deed  was  executed — gravely  conflicts.  Nay  and 
his  son  say  that  when  the  word  "eighth"  was  struck  out, 
and  it  was  intentionally  struck  out,  they  understood  the 
deed  to  convey  the  one-sixteenth  of  the  oil.  This  is  not 
plausible,  as  the  moiety  of  one-sisteenth  could  not  be,  to 
ever  so  plain  a  mind,  a  full  sixteenth.  It  would  import 
only  a  fraction  of  a  sixteenth,  even  to  one  who  could  not 
fully  comprehend  the  meaning  of  tbe  word  "moiety.'. 
Nay's  son  says  that  it  was  intended  to  strike  out  the  word 
*'nioiety."  That  is  not  charged  in  the  bill,  the  charge  of 
the  bill  being  simply  that  tbe  word  "eighth"  was  eras'ed, 
and  "sixteenth"  put  in  its  place,  and  that  the  parties  did 
nut  know  the  legal  effect  of  the  deed  thus  altered,  but 
thought  it  conveyed  a  sixteenth  of  all  the  oil;  thus  present- 
ing the  question  of  ignorance  of  law,— that  is,  ignorance  of 
the  legal  ettect  of  the  deed.  I  do  not  discuss  the  question, 
so  largely  discussed  in  times  gone  by,  of  relief  for  mis- 
take of  law,  or  whether  relief  could  be  given  in  this  case 
if  such  mistake  as  the  bill  asserts  was  actually  existent. 
Witnesses  for  the  defense  pointedly  deny  this  mistake. 
"The  two  Duncans  and  Hays  and  the  two  Nays  say  that, 
when  a  question  arose  as  to  the  meaning  of  the  word 
"moiety,"  Kerns  left  it  to  his  son-in-law  Duncan  to  see 
whether  the  deed  was  right,  Kerns  being  an  unlettered, 
plain  man  of  the  great  age  of  eighty  years,  utterly  unable 
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to  analyze  or  construe  the  deed;  and  the  Duncans  swear 
that  J.  W.  Duncan  said  to  his  father-in-law  that  the  deed 
was  wrong  as  drawn,  and  that  he  ougtit  not  to  sign  it,  and 
that  he  would  not  advise  him  to  sign  it,  unless  it  should  be 
changed  from  a  moiety  of  the  eighth  to  a  moiety  of  the  six- 
teenth; and  his  father-in-law  said:  "Now,  John,  see  that 
it  is  changed.  I  have  been  took  the  advantage  of  so  many 
times  that  I  want  to  be  sure;"  and  that  thereupon  the  no- 
tary changed  the  deed,  handed  it  to  Duncan,  and  that  he, 
seeing  that  the  change  was  just  as  he  directed,  then  said 
to  the  old  man,  "Grandpap,  you  can  sign  it  now,  if  you 
want  to."  This  seems  probable,  as  the  sons-in-law 
seemed  to  be  averse  to  the  old  man  selling  away  bis 
chance  for  large  returns  from  oil  on  his  land.  But  the 
point  I  make  just  here  is  that  the  evidence  gravely  conflicts 
upon  the  vital  point  whether  the  parties  misunderstood 
that  deed  when  so  changed.  Nay  and  his  son  say  they 
did.  Duncan  and  his  son  say  they  did  not,  but  that  the 
change  was  made  with  set  purpose  to  alter  the  effect  of  the 
deed  from  the  conveyance  of  a  moiety  of  an  eighth  to  a 
moiety  of  a  sixteenth.  The  old  man  had  a  right  to  make 
that  change.  No  binding  contract  forbade  it.  In  this  con- 
flict the  evidence  of  the  old  man,  it  intelligible  or  decisive, 
would  be  of  much  import,  because  his  purpose — his  inten- 
tion— is  the  vital  question.  His  examination  reveals  that 
his  great  age  disables  him  from  giving  a  clear  narration  of 
the  transaction.  He  does,  however,  plainly  say  that  John 
Duncan  said:  "Grandpap,  I  would  not  sign  that  deed.  It 
is  not  right.  I  would  not  sign  it  until  it  was  fixed."  And, 
after  it  was  fixed,  that  Duncan  told  him  he  could  do  as  he 
pleased,  and  that  he  thought  the  notary  changed  it,  and 
that  he  left  it  to  John  Duncan  to  say  when  the  deed  was 
right.  The  evidence  of  the  old  man,  while,  in  the  whole, 
not  clear,  clearly  corrborate  the  oaths  of  the  Duncans  when 
they  say  that  the  deed  as  drawn  was  unsatisfactory,  and 
that  it  was  purposely  changed  so  as  to  convey  just  one-half 
of  what  it  was  drawn  to  convey.  Now,  here  is  conflict, 
open,  unavoidable  conflict,  upon  the  turning  point  in  the 
case, — a  consideration  which  would  forbid  this  Court,  even 
in  ordinary  cases,  from  reversing  the  circuit  court;  but 
this  is  a  peculiar  case  under  the  rules  of  law  applicable  to 
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it,  and  when  we  look  at  those  ruleis  they  intensify  the  diffi- 
culty in  the  way  of  a  reversal  of  a  circuit  court's  decree. 
Let  me  advert  to  those  rules.  "A  mistake  in  the  esecution 
of  writings  will  not,  in  equity,  be  corrected,  unless  it  ap- 
pears that  it  does  not  contaiu  the  intention  of  the  parties 
at  the  time  it  was  made;  aad  the  proof  of  this,  either  parol, 
written,  or  both,  must  not  be  loose,  equivocal,  or  contradic- 
tory, or  in  its  texture  open  to  reasonable  doubt  or  opposing 
presumptions,  for  the  writing-  itself  is  regarded  as  evi- 
dence so  strong  that  only  other  unequivocal  evidence  irre- 
sistabtv  conclusive  is  sufficient  to  reform  it."  yurrcllx. 
Jarreli  27  W.  Va.  743.  Likewise,  Western  Mh.  &  Mfg. 
Co.  \.  PeytomiGniiicl  Coal  Co.,  S  W.  Va.  406,  (byl.,  puint 
7);  Pennchacker  \ .  Laidlcy,  33  W.  Va.  624,  (Syl.,  point  6); 
AUatw  rea/er,  17W.  Va.  128;  Ma.\-:i-dl  Linid  GmiU  Case, 
121  U.  S.  381,7  Sup.  Ct.  1015,  30  L.Ed.  949.  I  refer  to 
Southard  v.  Cnrky,  (N.  Y.  App.)  31  N.  E.  330,  30  Am.  St. 
Rep.  642,  and  note,  16  L.  R.  A.  561,  as  fully  sustaining  the 
doctrine  here  stated.  "To  justify  the  reformation  of  an 
instrument  for  mistake,  it  is  necessary:  First,  that  the 
mistake  shouM  be  one  of  fact,  not  of  law;  second,  that  the 
mistake  should  be  proved  by  clear  and  convincing  evi- 
dence; third,  that  the  mistake  should  be  mutual  and  com- 
mon to  both  parties  to  the  instrument."  Purvines  v.  Har- 
rison, 1  Am.  &  Eng.  Dec.  Eq.  232;  Robinson  v.  Braiden, 
44  W.  Va.  183,  (28  S.  E.  798). 

Holding,  as  we  do,  that  upon  this  conflict  we  cannot  find 
that  the  mistake  alleged  existed,  the  case  ends  heie  logic- 
ally; but  I  will  add  that  another  obstacle  which  the  plaintiff 
must  overcome  is  proof  of  notice  on  the  part  of  Bartlett 
that  he  knew  of  the  mistake  alleged  by  the  plaintiff  to  esist 
in  the  said  deed.  Here  again  the  conflict  of  evidence  is 
great.  Such  notice  must  be  clearly  proven.  The  circuit 
court  has  found  the  point  against  the  plaintiff.  Nay  as- 
sented to  the  said  change  in  the  deed.  If  he  was  the  pur- 
chaser, such  assent  would  utterly  preclude  relief,  unless  it 
were  proven  that  both  he  and  Kerns  thought  the  deed  con- 
veyed what  it  did  not.  Pom.  Spec.  Perf.  Cont.  S  241.  If 
he  bought  for  himself,  it  would  preclude  relief  to  him;  if 
he  bought  as  agent  of  Koen,  it  would  bind  Koen;  or,  at 
least  it  would  not  call  for  compulsion  against  Kerns,  unless 
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we  could  fiad  that  the  instrument  did  not  do  what  be,  too, 
intended  to  do.  Merely  because  one's  agent  is  mistaken, 
it  does  not  follow  that  another,  not  likewise  mistaken,  can 
be  compelled  to  do  what  he  did  not  intend  to  do.  In  so  far 
as  the  plaintiff  relies  upon  a  preliminary  contract,  and  a 
departure  of  a  deed  from  it,  if  there  were  such  binding 
contract,  there  comes  up  the  well-established  rule  of  law 
that,  whatever  the  deparlure  of  the  deed  finally  executing 
the  contract,  it  is  presumed  that  the  contract  was  changed 
by  consent,  and  that  the  provisions  of  the  deed  were  sub- 
stituted purposely  for  the  contract,  and  abrogate  that  con- 
tract, until  it  is  clearly  proven  to  the  reverse.  The  law  is 
that  the  deed  reflects  the  final  contract.  It  is  not  proven 
fully  to  the  contrary  in  this  case.  Railroad  Co.  v.  Dun- 
lop,  86  Va.  346,  10  S.  E.  239;  Hil.  Vend.  5;  1  Story  Eq. 
Jur.  §  160;  Bull  v.  WiUard,  9  Barb.  641;  Hovgktalhtgw. 
Leu-is,  10  Johns.  298;  /ones  v.  Wood,  16  Pa.  St.  25;  Minor 
V.  Edwards,  12  Mo.  86;  Slraley  v. ■  Perdue,  33  W.  Va.  375, 
(lOS.  E.  780). 

I  omitted  to  say  in  its  proper  place  that  plaintiff  claims 
that  Bartlett  had  notice  by  record  from  the  fact  that  in  a 
certain  other  suit  of  Koen  involving  another  interest  in 
this  oil  land,  to  which  Bartlett  was  a  defendant,  the  bill  al- 
leged that  Kerns  had,  by  said  deed,  conveyed  to  him  a 
sixteenth  of  the  oil,  and  that  this  was  notice  to  Bartlett 
that  such  was  his  right;  but  the  answer  to  this  is:  First, 
tnat  bill  never  hinted  of  any  mistake  in  the  deed,  did  not 
predicate  Koen's  ownership  of  a  sixteenth  on  a  mistake; 
and,  second,  while  the  bill  did  allege  that  Koen  owned, 
under  Kerns'  conveyance,  oncsixteenth,  it  averred  that  he 
derived  it  by  tbe  said  deed,  and  said  deed  was  exhibited 
with  the  bill;  aiid  that  deed,  when  read,  denied  that  state- 
ment of  the  bill,  because  it  showed  that  it  conveyed  "the 
one  undivided  moiety  of  the  one-sixteenth  part  of  all  the 
oil,"  etc.  How  could  that  be  notice  to  anybody  of  a  secret 
mistake  in  that  deed?  But,  as  I  said  above  tbe  case  ends 
when  we  decide  that  tbe  mistake  is  not  proven  with  that 
distinctness  required  by  law,  but  is  involved  in  contraaic- 
tory  evidence,  leaving  the  case,  to  say  the  least,  in  clouds 
of  doubt,  so  that  an  appellate  court  cannot  safely  resolve 
that  doubt  by  overturning  the  presumption  that  the  circuit 
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court's  decision  is  to  be  held  correct  until  error  clearly  ap- 
pear, especially  in  case  of  conflicting  evidence.  Therefore 
we  affirm  the  decree. 

A^rmed. 


CHARLESTON. 

LoviNGS  V.  Norfolk  &  W.  Rv,  Co. 
Submitted  January  22,  1900— Decided  Marcb  31, 1900. 

.    Stati^te  VfConsri'TUTioa XL— Jury  of  Six. 

Section  169,  chapter  50,  of  the  Code  of  West  Virginia,  in  so 
far  only  as  it  authorizes  a  jury  ot  six  men  to  iry  in  the  eir- 
cuit  court  appeals  from  judgments  of  justices,  is  unconstitu- 
tional and  void.     (p.  591). 
I.    Appeal— THoi—Jiu-j/  of  Tioeive. 

On  the  trial  of  an  appeal,  in  the  circuit  court,  from  the 
judgment  of  a  justice,  where  the  amount  in  controversy  ei- 
ceeds  twenty  dollars,  if  required  by  either  party,  a  jury  of 
twelve  men  shall  be  selected  ami  impaneled  to  try  the  taso 
in  like  manner  as  other  juries  are  selected  and  impaneled  in 
said  court,  (p.  586). 
I,    Damages  fob  VfRosa— Action— Otntmnt. 

In  an  action  before  a  justice  "in  a  civil  action  for  the  re- 
covery of  money  due  for  damages  for  a  wrong-"  by  a  pas- 
senger on  a  railroad  train,  whose  ticket  was  wrongfully  talien 
up  by  the  conductor,  and  the  passenger  was  nfterivards 
called  on  by  another  conductor  of  the  same  train,  then  in 
charge,  who  demanded  his  ticket,  and  on  his  failure  to  pro- 
duce a  ticket  and  refusal  to  pay  fare  ejected  him  from  tie 
train,  held,  that  the  plaintiff  could  recover  in  said  action 
whatever  he  showed  himself  entitled  to  recover  in  the  action 
either  ex  con  tractu  or  ex  delicto,     (p.  594). 
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Error  to  Circuit  Court,  McDowell  County. 

Action  by  Thomas  Lovings  against  the  Norfolk  &  West- 
ern Railway  Company,  Judgment  for  plaintiff.  Defend- 
ant brings  error. 

Reversed. 

Johnston  &  Hale,  W.  H.  Stokes  and  Jas.  I.  Doran,  for 
plaintiff  in  error.  ,      f 

James  A.  Strothek,  Rucker  &  Kellek  and  W.  L,  Tay- 
lor, for  defendant  in  error. 

McWhortek,  President: 

Thomas  Lovings  purchased  from  the  agent  of  the  Nor 
folk  and  Western  Railway  Company,  on  the  8th  of  Novem- 
ber, 1897,  a  ticket  for  passage  from  Welch  station  to  Ken- 
ova  on  said  road,  and  boarded  passenger  train  No.  3  on 
the  night  of  that  day,  west  bound,  and  took  a  seat  in  a 
coach  on  that  train,  and  between  Welch  and  Gray  station 
the  conductor  of  the  train  took  up  the  ticket.  At  Gray 
the  conductors  were  changed,  and  between  stations 
Thackerand  Matewan  the  second  conductor  called  upon 
Lovings  for  his  ticket,  when  he  presented  a  slip,  which  he 
claimed  the  first  conductor  bad  given  him  when  he  took 
up  the  ticket,  which  the  conductor  refused  to  accept  for 
passage  to  Kenova,  and  demanded  his  fare,  in  default  of 
payment  of  which  the  conductor  ejected  him  from  the 
train.  Lovings  brought  his  action  before  a  justice  "for 
the  recovery  of  money  due  for  a  wrong,  in  which  the  plain- 
tiff will  demand  judgment  foi  three  hundred  dollars." 
Plaintiff  made  his  oral  complaint  in  effect  as  stated  above, 
which  was  entered  on  the  justice's  docket.  The  defend- 
ant entered  a  general  denial,  and,  neither  party  requiring 
a  jury,  the  justice,  after  hearing  the  evidence,  entered 
judgment  for  plaintiff  for  three  hundred  dollars,  and  de- 
fendant appealed  the  case  to  the  circuit  court.  On  the 
16th  of  March,  1898,  on  the  callingof  the  case,  both  pat-ties 
announcing  their  readiness  for  trial,  the  defendant,  by  its 
counsel,  demanded  a  jury  of  twelve  men  to  try  the  case, 
which  was  objected  to  by  plaintiff,  and  the  objection  sus- 
tained, and  the  motion  and  demand  were  overruled  and  re- 
fused, and  six  jurors  impaneled  and  sworn  to  try  the  mat- 
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ters  in  difference  between  the  parties,  and,  having-  heard 
the  evidence,  returned  their  verdict  in  favor  uf  the  plaintiff 
for  three  hundred  dollars,  and  defendant  moved  to  set 
aside  the  verdict  of  the  jury,  and  to  arrest  the  judgment, 
and  grant  it  a  ne%v  trial,  for  the  reasons  tbat  the  verdict 
was  contrary  to  the  law  and  the  evidence  in  the  case;  be- 
cause the  court  denied  the  defendant  a  trial  by  a  legal  and 
constitutional  jury  of  twelve;  because  the  court  misdi- 
rected the  jury  by  its  instructions  given  for  the  ptaintiS; 
because  it  refused  to  give  instructions  Nos.  1  and  2  asked 
by  the  defendant;  because  the  damag-es  for  amount  found 
by  the  jury  were  excessive,  and  that  no  damage  beyond 
the  price  of  aticket  from  Gray  to  Kenova  was  shown;  be- 
cause, the  plaintiff's  action  being  in  tort,  on  the  fads 
proved  the  verdict  should  have  been  tor  the  defendant, — of 
which  motion  the  court  took  time  to  consider,  and  on  the 
13th  day  of  June,  1898,  the  court  overruled  (he  motion,  and 
rendered  judgment  on  the  verdict,  to  which  ruling-  defend- 
ant excepted,  and  filed  its  bill  of  exceptions,  which  was 
duly  signed,  sealed,  and  made  a  part  of  the  record.  De- 
fendant obtained  a  writ  of  error  to  said  judgment,  assign- 
ing as  error,  among  other  things,  the  refusal  of  the  court 
to  impanel  a  jury  of  twelve  men  to  trv  the  case,  and  sus- 
taining plaintiff's  objection  thereto,  and  impaneling  a  jury 
of  six  to  try  the  case,  over  the  objection  ut  defendant,  and 
claiming  that  section  169,  chapter  50,  of  the  Code  is  uncon- 
stitutional and  void,  and  is  repugnant  to  and  in  violation  of 
section  13,  Article  in,  of  the  Constitution  of  1872,  as 
amended.  This  raises  the  question  directly  whether  the 
defendant  had  a  right  to  trial  of  this  case  by  twelve  men, 
as  evidently  contemplated  by  said  section  13,  Article  III., 
when  it  was  in  the  circuit  court  on  appeal.  The  section  re- 
ferred to  provides  that  "in  suits  at  common  law,  when  the 
value  in  controversy  exceeds  twenty  dollars  exclusive  of  in- 
terest and  costs,  the  right  of  trial  by  jury,  if  required  by 
either  party,  shall  be  preserved."  This  provision  certainly 
applies  to  all  courts  of  record  having  jurisdiction  to  try  the 
rights  of  parties.  A  further  provision  is  added,  "and  in 
such  suit  before  a  justice  a  jury  may  consist  of  six  per- 
sons," What  constitutes  the  jury  the  right  of  trial  by 
which  is  so  sacredly   preserved?     It  means  and  can  only 
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mt:aa  the  common  law  jury  of  "twelve  g-ood  and  lawful 
men."  In  2  Hale,  P.  C,  161,  it  is  said:  "In  case  of  a  trial 
by  the  petit  jury  it  can  be  bv  no  more  nor  less  than  twelve, 
and  all  assenting^  to  the  verdict."  1  Chit.  Cr.  Law,  side 
pag^e  105:  "The  petit  jury,  when  sworn,  must  consitst  pre- 
cisely of  twelve,  and  is  never  to  be  more  or  less  on  the  gen- 
eral issue;  and  this  fact  it  i^i  necessary  to  insert  upon  the 
record."  In  Bank  v.  Anderson,  1  Mo.  244.  the  provision 
in  the  Constitution  of  Missouri  that  "the  trial  by  jury  shall 
remain  inviolate,"  was  construed  to  mean  that,  "with  re- 
spect to  facts,  the  trial  shall  be  by  twelve  men,  and  they 
shall  all  and  each  of  them  be  good  and  lawful  men."  A 
provision  in  the  act  organizing  the  St.  Louis  law  commis- 
sioners' court,  prescribing  that  "in  all  jury  trials  in  said 
court  the  jury  shall  consist  of  six  lawful  jurors,  or  a  less 
number  if  the  parties  shall  consent  thereto,"  was,  in  the 
case  of  Vaughn  v.  Scade.  30  Mo.  600,  held  to  be  unconsti- 
tutional; the  court  holding  that  "juries  in  that  court,  as 
in  all  courts  of  record,  must  consist  of  twelve  men."  In 
that  case  the  plaintiff  demanded  a  jury,  when  the  defend- 
ant demanded  a  jury  of  twelve,  which  the  trial  court  re- 
fused, and  impaneled  a  jury  of  six,  under  the  statute, 
Henning  v.  Railroad  Co.,  35  Mo.  408:  "In  trials  in  the  cir- 
cuit court  the  parties  are  entitled  to  demand  a  jury  of 
twelve  men."  Byrdv.  Slate,  I  How.  (Miss.)  177;  State -v. 
Cox,  8  Ark.  43fi;  Dowling  v.  State,  5  Smedes  &  M.  664. 
The  Constitution  of  1872  (Article  HI.,  5  13)  provided  that 
"in  suits  at  common  law,  when  the  value  in  controversy, 
exclusive  of  interest  and  costs,  exceeds  twenty  dollars, 
the  right  of  trial  by  jury  of  twelve  men,  if  required  by 
either  party,  shall  be  preserved;  except  that  in  appeals 
from  the  judgments  of  justices,  a  jury  of  less  number  may 
be  authorized  by  law;  but  in  trials  of  civil  cases  before  a 
justice,  no  jury  shall  be  allowed;"  and  section  123,  chapter 
226,  Acts  1872-73.  carried  this  provision  for  trial  of  appeal 
cases  into  effect.  The  legislature  of  1879  proposed  an 
amendment  to  said  section  13  of  Article  III.  of  the  Consti- 
tution so  that  it  should  read:  "In  suits  at  common  law, 
when  the  value  in  controversy  exceeds  twenty  dollars,  ex- 
clusive of  interest  and  costs,  the  right  of  trial  by  jury,  if 
required  by  either  party,  shall  be  preserved;  and  in  such 
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suit  before  a  justice  a  jury  may  consist  of  six  persons. 
No  fact  tried  by  a  jary  shall  be  otherwise  re-examined  in 
anv  case  than  according  to  the  rules  of  the  common  taw." 
This  section,  as  amended  and  proposed  by  the  legisla- 
ture, was  adopted  by  the  people  at  the  succeeding  election, 
and  it  became  a  part  of  the  constitution.  Evidently  the 
legislature  in  proposing,  and  the  people  in  adopting,  this 
change  had-an  object  and  purpose  in  it,  and  it  clearly  ac- 
complished two.  things:  It  took  from  the  legislature  the 
power  to  authorize  by  law  the  circuit  courts  in  appeals 
from  the  judgmentsof  justices  to  impanel  juries  composed 
of  a  less  number  than  twelve  to  try  such  appeals,  and  it 
gave  either  party  the  right  to  demand  and  have  a  jury  of 
six  in  a  case  before  a  justice.  It  tvill  be  observed  that  the 
section  so  amended  contained  a  provision  for  a  jury  of  less 
number  than  twelve  in  the  circuit  courts  to  try  appeals 
Irom  justices.  This  provision  is  left  out  of  the  amended 
section.  The  section  amended  prohibited  the  use  of  a 
jury  before  a  justice,  while  the  same  as  amended  grants 
the  right  to  either  party  to  require  a  jury  befoie  a  justice. 
In  Barlow  v.  Daniels.  25  W.  Va.,  at  page  517.  Judge  Sny- 
der, says:  "The  seventh  amendment  to  the  Constitution 
of  the  United  States,  as  well  as  the  provisions  of  our  own 
Constitution  now  under  consideration,  declares  that  'in  all 
suits  at  common  law,  when  the  value  in  controversy  ex- 
ceeds twentj'  dollars,  the  right  of  trial  by  jury  shall  be 
preserved.'  In  what  does  the  right  of  trial  by  jury  con- 
sist? The  Constitution  furnishes  no  answer.  It  is 
spoken  of  as  something  already  sufficiently  understood, 
and  referred  to  as  a  matter  already  familiar  to  the  public 
mind.  It  was  unnecessary  to  define  this  great  right.  It 
there  stood  as  the  representative  of  an  idea  as  certain  and 
definite  as  any  other  in  the  whole  range  of  legal  learning. 
*  *  "  By  the  common  law  the  number  of  jurors  most 
be  twelve,  Thev  must  be  impartially  selected,  and  mast 
unanimously  concur  In  the  verdict.  U'orkv.  S/alc,  2  Ohio 
St.  2%;  Sfaie  v.  McClear.  11  Nev.  39;  Tunis  v.  Com..  6 
Mete.  (Mass.)  225;  Xorza/  v.  /^icc,  2  Wis.  22;  .IZ-jv  v.  /fail- 
road  Co.,  3  Wis.  197."  In  Traction  Co.  v.  Hof,  174  U.  S. 
1,  19  Sup.  Ct.  580,  43  L.  Ed.  873,  it  is  held  that:  "Trial  by 
jury  in  the  primary  and   usual  sense  of  the  term  at  the 
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common  law  and  ia  the  American  constitutions  is  a  trial  by 
a  jury  of  twelve  men,  in  the  presence  and  under  the  super- 
intendence of  a  judge  empowered  to  instruct  them  upon 
the  law  and  to  advise  them  upon  the  fact,  and  {except  upon 
acquittal  upon  a  criminal  charge)  to  set  aside  their  verdict 
if,  in  his  opinion,  it  is  against  the  law  or  the  evidence.  *  * 
*  Congress,  in  the  exercise  of  its  general  and  exclusive 
power  of  legislation  over  the  District  of  Columbia,  may 
provide  for  the  trial  of  civil  causes  of  moderate  amount  be- 
fore a  justice  of  the  peace,  or  in  his  presence,  by  a  jury  of 
twelve  or  any  less  number,  allowing  to  either  party,  when 
the  value  in  controversy  exceeds  twenty  dollars,  the  right 
to  appeal  from  the  judgment  of  the  justice  of  the  peace  to 
a  court  of  record,  and  to  have  a  trial  by  jury  in  that  court." 
It  seems  very  clear  that  the  Supreme  Court  of  the  United 
States  does  not  regard  the  trial  of  a  case  before  even  a 
jury  of  twelve  impaneled  by  a  justice  of  the  peace  under 
the  act  of  congress  as  such  "trial  by  jury"  as  is  guaran- 
teed to  the  citizens  under  the  Constitution.  It  concedes 
that  congress  may  provide  for  such  trial  of  a  civil  case  be- 
fore a  justice,  or  in  his  presence,  hy  a  jury  of  twelve  or 
any  less  number,  but  in  any  matter  involving  more  than 
twenty  dollars,  the  right  of  appeal  must  he  allowed  to 
either  party  from  the  judgment  of  the  justice  to  a  court  of 
record,  when  he  may  have  a  trial  in  said  court  before  a 
common  law  or  constitutional  jury.  It  is  claimed  by  ap- 
pellee that  section  28,  Article  VIII.,  is  conclusive  that  the 
jurisdiction  of  justices  in  civil  casea  is  alone  statutory, 
and  the  closmg  provision  in  that  section  that  "appeals  shall 
be  allowed  from  judgments  of  justices  of  the  peace  in 
such  manner  as  may  be  prescribed  by  law"  is  broad 
enough  to  compreDend  the  act  providing  for  a  trial  of  such 
appeal  by  a  jury  of  less  than  twelve,  whether  of  six,  four, 
three,  or  two.  The  provision  that  appeals  shall  be  allowed 
in  such  cases  "in  such  manner  aa  may  be  prescribed  by 
law"  surely  does  not  throw  the  gate  open  as  wide  as  that. 
It  is  true,  the  jurisdiction  is  statutory,  but  the  cause  of  ac- 
tion is  that  of  a  common-law  action.  The  nature  of  the 
claim  is  not  changed  because  it  is  brought  before  a  justice. 
If  plaintiff  had  chosen  to  bring  his  action  in  the  circuit 
court,  and  laid  his  damages  at  fifty-one  dollars,  the  defend- 
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ant  could  have  demanded  "a  jury  of  twelve  good  and  law- 
ful men,"  and  an  objection  by  the  plaintiff  to  the  impaael- 
ing'of  such  a  jury  would  not  have  been  entertained  for  a 
moment.  The  last  clause  of  said  section  S  simply  intended 
the  legislature  lo  provide  the  details  of  such  appeal,  condi- 
tions, bund,  etc.,  to  f^et  the  case  into  the  circuit  court,  and 
onto  its  docket,  and  regulations  as  to  tbe  pleadings,  if  such 
were  deemei  necessary.  But  when  it  is  so  clearly  ex- 
pressed in  another  part  of  tbe  constitution  as  in  ours  that 
when  more  than  twenty  dollars  in  I'alue  is  involved  in  con- 
troversy in  suits  at  common  law  "tbe  right  of  trial  by  jury, 
if  required  bv  either  party,  shall  be  preserved,"  the  pro- 
vision under  which  it  is  claimed  the  lawmaking  power  acted 
should  be  expressed  in  language  no  less  clear  and  unmis- 
takable, especially  when  the  effect  of  such  action  is  to  in- 
vade an  essential  right,  which  for  centuries  has  been  the 
boast  of  the  Anglo-Saxon  race,  and  which  is  frequently 
referred  to  bv  the  courts  of  this  country  as  "the  palJadiuni 
of  our  liberties."  In  'Ihompsoti  v.  Utah,  1 70  U.  S.  343, 18 
Sup.  Ct.  620,  42  L.  Ed.  1061,  Justice  Harlan  says  at  page 
349,  170  U.  S.,  page  622,  18  Sup.  Ct.  and  page  1066,  42,  L. 
Ed.:  "When  Magna  Charia  declared  that  no  freeman 
should  be  deprived  of  life,  etc.,  'but  by  tbe  judgment  of  his 
peers  or  by  the  law  of  the  land,'  it  referred  to  a  trial  by 
twelve  jurors.  Those  who  emigrated  to  this  country  from 
England  brought  with  them  this  great  privilege  'as  a  birth- 
right and  inheritance,  as  a  part  of  that  admirable  common 
law  which  had  fenced  around  and  mterposed  barriers  on 
every  side  against  the  approaches  of  arbitrary  power.'  " 
Quoting  again  from  Traclhn  Co.  v.  Hof,  Mr.  Justice  Gray 
says:  "Lord  Hale,  in  his  History  of  tbe  Common  Law 
(chapter  12) ,  'touching  trial  bv  jury,'  sa3'9  another  excel- 
lency of  this  trial  is  this:  that  the  judge  is  always  present 
at  the  time  of  the  evidence  given  in  it.  Herein  he  is  able 
in  matters  of  law,  emerging  upon  tbe  evidence,  to  direct 
them.  «  *  *  And  thus,  as  the  jury  assists  the  judge 
in  determining  the  matter  of  fact,  so  the  judge  assists  the 
jury  in  determining  pointsof  law,  and  also  very  much  in 
investigating  and  enlightening  tbe  matter  of  fact  whereof 
tbe  jury  are  the  judges.  It  has  the  advantage  of  tbe 
judge's  observation,  attention,  and  assistance  in  point  of 
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law  by  way  of  decJsioD,  and  in  point  of  fact  by  way  of  di- 
rection to  the  jury."  2  Hale,  Com.  Law,  (5th  Ed.)  147, 
156.  See,  also,  1  Hale,  P.  C.  33.  In  5  Bac.  Abr.  308,  it  is 
said:  "The  trial ^er^fl«  or  by  a  jury  of  one's  country  is 
justly  esteemed  one  of  the  principal  excellencies  of  our 
Constitution;  for  what  greater  security  can  any  person 
have  in  his  life,  liberty,  or  estate  than  to  be  sure  of  not  be- 
ingf  devested  of  or  injured  in  any  of  these  without  the  sense 
and  verdict  of  twelve  houest  and  impartial  men  of  his 
neighborhood?  And  hence  we  find  the  common  law  herein 
confirmed  by  Magna  Charta."  That  this  right,  which  has 
been  so  long^  valued  so  highly,  should  be  frittered  away  by 
the  courts  on  a  strained  construction  of  a  section  in  the 
fundamental  law  adopted  by  the  people  appears  like  tri- 
fling with  serious  things.  If  it  had  been  the  intention  to 
give  section  28,  Article  VHI,,  the  effect  claimed  by  appel- 
lee, the  closing  paragraph  should  have  been  made  to  read. 
"Appeals  shall  be  allowed  from  judgments  of  justices  of 
the  peace  in  such  manner  as  may  be  prescribed  by  law, 
and  the  legislature  may  provide  for  the  trial  thereof  by  a 
jury  of  sis  men,"  or  any  other  number  named,  less  than 
twelve. 

Appellee  cites  Fletcher  v.  Peck,  6  Cranch  87,  3  L.  Kd. 
162.  where  it  is  held,  "The  court  will  not  declare  a  law  to 
be  unconstitutional,  unless  the  opposition  between  the  con- 
stitution and  the  law  be  clear  and  plain;"  also  Slack  v.  Ja- 
cob, 8  VV.  Va.  612;  Slate  v.  Stniiider.  Id.  686,  and  other  ci- 
tations to  same  effect.  We  freely  admit  the  principle  held 
in  these  cases,  but  we  are  unable  to  see  how  it  can  be  ap- 
plied in  case  at  bar,  as  the  common-law  right  of  trial  by 
jury,  if  required  by  either  party,  is  so  positively  pro- 
vided for  in  the  constitution  that  it  is  impossible  that  any 
other  number  than  twelve  was  meant  and  intended,  and 
there  is  nothing  in  that  instrument  authorizing  a  provision 
for  any  other  number  in  a  court  of  record.  It  is  claimed 
also  that  a  strong  reason  why  section  169,  chapter  50,  of 
the  Code  should  be  held  constitutional  is  the  long  acquies- 
cence of  the  legislatures,  the  courts,  and  the  people  in  the 
presumed  constitutionality  thereof;  that  this  law  has  been 
upon  the  statute  books  of  the  State  since  its  birth.  Under 
the  Constitutions  of  1863  and  1872  there  was  a  special  pro- 
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vision  for  juries  of  six  incases  appealed  from  justices. 
After  the  adoption  in  1880  of  the  ameDdmeut  to  section  13. 
Article  III.,  ot  the  last-named  Constitution,  st;ction  169^va9 
re-enacted,  and  in  re-enacting  the  same  without  changfe  to 
conform  to  the  Constitution  as  amended,  the  legislature 
must  have  simply  overlooked  it.  Prior  to  that  time  the 
question  could  hardly  have  been  raised,  because  it  was  pro- 
vided for  in  the  Constitution;  and  after  the  people  had 
taken  it  upon  themselves  to  strike  out  the  provision  au- 
thorizing the  legislature  to  enact  such  a  measure,  it  seems 
that  no  suitor  whose  rights  were  involved  had  ever  chosen 
to  make  a  demand  for  a  jury  of  twelve  men,  and  test  the 
question  ia  the  courts,  -  -the  only  way  in  which  it  could  be 
tested.  The  courts  acquiesce  in  all  acts  of  the  legislature, 
whatever  may  be  their  repugnance  to  the  Constitution, 
until  the  question  comes  up  in  a  case  or  proceeding  in  the 
court  for  trial  or  hearing.  It  is  no  part  of  the  dutv  of 
courts  to  cxamibe  the  acts  as  they  come  from  the  bands 
of  the  legislature,  aqd  decide  which  are  and  which  are  not 
in  harmony  with  the  Constitution,  and  the  people  do  not 
make  it  their  business  to  inquire  into  tue  matter  except 
through  the  legally  .constituted  channel,  the  courts,  and 
when  the  question  fairly  comes  up  in  the  courts  it  be- 
comes their  duty  to  honestly  investigate,  and  if  it  is  clear 
that  not  only  the  spirit,  but  the  letter,  of  the  Constitution 
is  violated  by  the  act  in  question,  whatever  the  time  that 
has  elapsed  since  the  enactment,  the  plain  dutv  of  the 
court  is  so  to  declare  it.  It  has  been  well  said  that  "it 
is  better  to  be  right  than  to  be  consistent  with  the  errors 
ot  a  hundred  years."  When  there  is  doubt  only  as  to  the 
constitutionality  of  a  law,  the  act  should  have  the  benelit 
of  the  doubt,  'Railway  Co.  v.  Miller,  19  W.  Va,  408  (Syl.. 
points).  "When  the  text  of  a  constitutional  provision  is 
plain  and  unambiguous,  courts,  in  giving  construction 
thereto,  are  not  at  liberty  to  search  for  its  meaning  be- 
yond the  instrument  itself"  and  we  must  consider,  in  the 
matter  before  us,  not  only  what  the  section  contains  as 
affirmative  matter,  but  what  its  adoption  repealed  and 
struck  out.  Appellee  relies,  on  the  question  of  long  ac- 
quiescence  in  the  validity  of  a  law,  on  the  arguments  of 
Judges  Green  and  Snyder  in  State  v.  Coltrili,  31  W.   Va. 
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162  {6  S.  E.  428),  where  the  constitutionality  of  section  29, 
chapter  116,  Code,  was  considered,  and  on  which  the  court 
equally  divided.  These  judges  give  weight  to  this  ac- 
quiescence only  when  there  is  doubt  as  to  the  constitu- 
tionality of  the  act,  bu^  they  say,  "This  uniform  and  un- 
questioned practice,  it  is  conceded,  would  not  conclude 
this  Court  in  regard  to  a  statute  which  was  a  plain  and 
positive  violation  to  the  Constitution." 

Appellee  contends  that  the  case  of  Mickaelson  v.  Caul- 
ley,  45  W.  Va.  533  (32  S.  E.  170),  cited-  by  appellant,  is 
not  in  point.  It  is  true  that  was  a  case  tried  by  a  jury  in 
justices'  court,  and  taken  to  the  circuit  court  on  ccriiorari, 
while  this  was  an  appeal  from  the  judgment  of  a  justice 
without  a  jury;  but  it  makes  no  differencce  whether  it  was 
tried  before  the  justice  by  a  jury  or  by  the  justice. 
Judge  Dent,  in  the  Michaehon-Cautky  Case,  struggling 
with  the  inconsistencies  of  the  Court  in  former  decisions 
in  its  efforts  to  harmonize  the  statutes  with  the  Constitu- 
tion, and  yet  preserve  the  right  of  the  citizens  to  "trial  by 
jury,"  as  contemplated  by  the  Constitution,  makes  this 
pertinent  observation:  "How  much  better  would  it  have 
been  for  the  Court  to  have  held  in  the  case  of  Barlow  v, 
Daniels,  25  W.  Va.  512.  that  the  two  provisions  of  the 
Constitution  under  consideration  should  be  construed  to- 
gether, so  as  to  read:  'In  suits  at  common  law.  when  the 
value  in  controversy  exceeds  twenty  dollars,  exclusive  of 
interest  and  costs,  the  right  of  trial  by  jury,  if  required 
by  either  party,  shall  be  preserved;  and  in  suits  before  a 
justice  a  jury  may  consist  of  sis  persons.  No  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any  case  than 
according  to  the  rules  of  the  common  law,'  except  'appeals 
shall  be  allowed  from  judgments  of  justices  in  such  man- 
ner as  may  be  prescribed  by  law.'  This  was  undoubt- 
edly the  plain  meaoiag  and  intention  of  the  Constitution 
makers,  and,  if  it  had  been  adhered  to,  the  illegal  and  in- 
consistent conclusions  of  the  Court  might  have  been 
avoided,  and  the  ends  of  justice  better  promoted.  It  never 
entered  the  minds  of  the  Constitution  makers  to  construe 
the  word  'appeals'  to  mean  'writ  of  error',  or  '^certiorari'  in 
this  connection;  for  they  well  knew  that  a  justice's  court 
was  not  a  court  of  record,  nor  the  justice  usually  a  man 
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learned  in  the  law^  and  they  never  intended  that  upon  his 
shoulders  should  be  imposed  the  laborious  task  of  in- 
structing juries  on  intricate  and  difQ cult  points  of  laW)  and 
of  making  up  and  signing  bills  of  exceptions  embodving 
his  rulings.  The  jury  was  reduced  to  six  in  number  for 
the  reason  that  an  appeal  as  a  matter  of  right  would  far> 
nish  an  adequate  remedy,  if  they  erred,  or  there  was  dis- 
satisfaction with  the  verdit-t." 

It  is  assigned  as  error  that  the  court  erred  in  giving 
plaintiff's  instruction  No.  1,  and  refusing  to  give  defend- 
ant's instrucitons  Nos.  1  and  2.  Plaintiff's  instruction  No. 
1  is  as  follows:  "The  court  instructs  the  jury  that  if  they 
believe,  from  all  the  evidence  in  this  case,  that  the  defend- 
ant,  Thomas  Lovings,  did,  on  the  night  of  the  8th  of  No- 
vember, 1897,  purchase  from  the  agent  of  the  Norfolk  and 
Western  Kailway  Compaq^,  at  Welch,  a  second-class  ticket 
from  the  station  of  Welch,  on  the  said  road,  to  the 
station  of  Kenova,  on  said  road,  and  paid  for  the 
same,  and  that,  after  purchasing  the  said  ticket,  be  took 
the  train  No.  3  of  said  company  on  that  night  at  Welch,  and 
that  while  on  said  train  the  conductor  of  said  train  on  the 
said  Norfolk  and  Western  Railway  Company  took  up  his 
ticket,  and  that  afterwards,  between  Welch  and  Kenova, 
he  was  wrongfully  ejected  byaconductor  of  the  said  train 
No.  3,  they  must  find  for  the  plaintiff,  although  the  con- 
ductor who  ejected  him  was  not  the  same  conductor  who 
took  up  his  ticket."  This  instruction  should  not  have 
been  given  in  its  present  form.  It  is  improper,  as  there 
is  no  evidence  tending  to  prove  a  wrongful  ejectment  of 
plaintiff  from  the  train  by  the  second  conductor.  Plain- 
tiff, in  his  own  testimony,  says  that  the  conductor,  Walters, 
who  was  on  the  train  from  Welch  to  Gray,  took  up  bis 
ticket  before  they  reached  Gray;  that  when  the  second 
conductor  called  for  his  ticket  he  had  none  to  produce,  and 
could  not  pay  his  fare.  It  wus  the  plain  duty  of  the  con- 
ductor, under  the  rules  of  the  company, to  eject  him,  using 
no  more  force  than  was  necessary,  which  he  did  by  stop- 
ping the  train,  and  simplv  telling  nini  to  get  off,  and  he  got 
off.  There  i*  no  pretense  that  he  put  him  off  by  force. 
McKay  ■i. Railroad  Co.,  34  W.  Va.  (.5(11  S.K  7:^7' ,  'i  L.  S.  A. 
132  (Syl.,  point  1):     "A  railroad  conductor  may  demand   a 
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ticket  as  evidence  of  a  passenger's  right  of  passage,  or,  on 
failure  of  the  passenger  to  produce  it,  may  demand  pay- 
ment of  fare,  and,  on  failure  to  pay  it,  may  lawfully  eject 
the  passenger  from  the  train,  using  no  more  force  than 
necessary."  In  that  case  the  passenger  had  purchased  a 
ticket  from  an  agent  for  a  certain  trip,  and  by  mistake  of 
the  agent  was  given  a  ticket  in  an  opposite  direction,  and 
it;  was  held  that  the  action  had  to  be  based  upon  the  breach 
of  the  contract  to  convey  the  passenger.  This  case  was- 
also  approved  in  Trice  v.  Railway  Co.,  40  W.  Va.  271  (21  S. 
E.  1022) .  SkelloH  v.  Railway  Co.,  29  Ohio  8t.  214,  is  to  the 
same  effect,  and  was  just  such  a  case  as  that  at  bar,  where 
a  passenger  had  purchased  a  ticket  which  was  afterwards 
wrongfully  taken  up  bv  one  of  defendant's  conductors, 
and  plaintiff  was  not  thereby  relieved  from  the  duty  of 
providing  himself  with  a  ticket  or  paying  fare  on  another 
train  of  defendant  in  which  he  was  a  passenger;  and  it  was. 
then  held  that  the  right  of  action  of  the  passenger  would 
be  for  wrongful  taking  up  of  the  ticket,  and  not  for  having 
been  removed  from  a  train  by  another  conductor  for  refus- 
ing to  pay  fare.  Railroad  Co.  v.  Griffin,  68  111.  499;  TIally. 
Railroad  Co.,  {Q..C.)  9FeA.  5SS;  Towusoid  v.  Railroad  Co.,  ■ 
56  N.  Y.  295;  Hibbard  v.  Railroad  Co.,  IS  N.  Y.  455;  Torlon 
V  Rail-way  Co.,  54  Wis.  234, 11  N.  W.  482;  McClure  v.  Rail-  . 
road  Co. ,  34  Md.  532;  Weaver  v.  Railroad  Co. ,  3  Thomp.  &  C. 
270;  Crawford  v.  Railroad  Co.  26  Ohio  St.  580;  Marshall  v. 
Railway  Co.,  78  Mo.  610;  Bradshaw  v.  Railroad  Co.,  135 
Mass.  407;  Hufordy.  Railway  Co.,  53  Mich.  118,  18  N. 
W.  580;  Railroad  Co.  v.  Bilh,  118  Ind.  231  (20  N.  E.  775) ; 
Railroad  Co.  v.  GanU,  38  Kan.  618,  17  Pac.  54;  Railroad 
Co.  V.  Slocksdale,  83  Md.  245,  34  Atl.  880. 

Defendant's  instruction  No.  1  offered,  to  which  plain- 
tiff objected,  and  the  objection  was  sustained,  and  in- 
struction refused,  was  to  the  effect  that,  although 
the  jury  may  believe  from  the  evidence  the  fact  of 
the  purchase  of  the  ticket,  and  the  taking  up  of  the 
same  by  Walters,  the  first  conductor,  before  they  reached. 
Gray  station,  and  giving  plaintiff  a  conductor's  tag 
or  slip  of  paper,  and  that  between  Gray  and  Kenova 
stations  the  second  conductor.  Fink,  demanded  of  plain- 
tiff a  ticket,  which  he    failed  to    produce,    because    he 
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averred  that  Conductor  Walters  had  taken  it  up,  andtbat 
plaintiff  refused  to  pay  his  fare  from  Gray  to  Kenova,  and 
by  reason  of  which  Conductor  Fink,  without  unnecessary 
force  or  violence,  ejected  him  from  the  train,  then  the 
plaintiff  cannot  recover  in  this  case,  and  the  jury  should 
find  for  the  defendant  company.  And  the  second  instruc- 
tion was  to  the  effect  that  if  they  shall  believe,  from  the 
evidence,  the  purchase  of  the  ticket,  that  plaintiff  took 
passage  on  the  train;  that  Conductor  Walters  took  from 
the  plaintiff  the  ticket;  that  at  Gray  the  crew  was  changed, 
another  conductor  took  charge  of  the  train,  and  called  upon 
plaintiff  for  his  ticket,  and  he  failed  to  produce  it.  and  re- 
fused to  pay  his  fare,  and  was  ejected  from  the  train  with- 
out unnecessary  force,  then  the  plaintiff  cannot  recoserin 
this  case.  This  is  an  action  brought  before  a  justice  of 
the  peace,  and,  as  held  in  O Connor  v.  />//s,  43  W.  Va.  54 
1^26  S.E.  354)  (Syl.,  point  1) ,  "common-law  forms  of  actions, 
in  so  far  as  justice's  trials  are  concerned,  are  entirely 
abolished  by  section  49,  chapter  50,  Code";  and  syllabus, 
point  2,  holds  "the  words  'damages  for  a  wrong'  are,  in 
substance,  according  to  their  legal  definition,  equivalent  to 
the  words,  'money  due  on  contract,'  the  former  phrase  be- 
ing broader  than  and  including  the  latter  according  to  or- 
.dinary  legal  phraseology  and  meaning,"  The  defendants' 
instructions  were  asked  on  the  theory  that  plaintiff's  action 
was  founded  alone  upon  the  tort,  the  wrongful  ejectment. 
They  were  properly  rejected.  For  the  reasons  herein  set 
out,  the  judgment  is  reversed,  and  the  case  remanded  for 
a  new  trial. 

Rczersed. 
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CHARLESTON. 

Cleavengekh.  Franklin  FiheIns.  Co,  of  Wheeling,  W,  Va. 

Submitted  January  11,  1900.— Decided  March  31,  1900. 

1.  I  s?  UR  ANCE—  AppUcati  on— Repreaen  (ationt. 

Where  a  party  makes  application  for  a  policy  of  insurance 
to  the  agfent  of  the  company,  designating  in  said  application 
the  corapahy  from  which  he  desires  the  policy,  describing 
therein  the  property,  and  answering  the  usual  questions  as 
to  ownership,  liens,  etc.,  and  in  his  absence,  and  without  hia 
consent  or  knowledge,  said  application  is  so  changed  as  lo 
make  it  an  application  to  another  and  different  company, 
which  issues  the  policy,  varying  in  several  respects  from  the 
application,  which  latter  la  sent  by  mall  to  the  assured,  al- 
though such  party  accepts  the  policy,  he  is  not  bound  by 
the  representations  and  answers  contained  in  eaid  applica- 
tion,  and  said  policy  will  not  be  avoided  if  such  represeuta- 
t='ona  and  answers,  are  not  true.     (p.  609). 

2.  Sale  OF  Pkopebty  Insured— Dfieree—PoMessioii—Jirte—Xoea- 

tion. 

Where,  during  the  life  of  the  policy,  a  decree  is  obtained 
in  invitum  for  the  sale  of  the  property  insured,  but  sale  under 
said  decree  is  not  made  until  after  the  loss  by  fire,  and  then 
the  property  la  bought  in  by  the  assured,  and  there  is  no  change 
of  possession,  the  policy  will  not  be  avoided  by  a  clause 
therein  providing  that  the  policy  shall  become  void  if  any 
change  takes  place  in  the  title,  interest,  location,  or  posses- 
sion of  the  property,  or  any  part  thereof,  whether  by  sale, 
gift,  or  other  voluntary  act  of  the  assured,  or  by  legal  pro- 
cessor judgment,  or  oihemise.  {p.  608). 
8.    CONBTBDCTION  OF  POLICY  hJBERjLij—Inguri'd— Preference. 

In  the  interpretation  of  a  policy  of  Insurance  in  all  cases 
■  it  must  be  liberally  construed  in  favor  of  the  insured,  so  as 
not  to  defeat,  without  necessity,  his  claim  to  the  indemnity, 
which,  in  maldng  the  insurance,  it  was  his  object  to  secure; 
and.  When  the  words  are  without  evidence  suBceptible  of  two 
interpretations,  that  which  will  sustain  his  claim  and  cover 
the  lOBs  must  in  preference  be  adopted,     (pp.  609-610). 
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4.    Remedy— Eiiuili/—Iieiir/. 

A  doubtful  or  partial  remedy  at  law  does  not  exclude  the 
injured  party  Ironi  relief  in  equity. 

6.    PoLrcY—  Written  Application— Protf. 

\\Tiere  a  policy  of  insurance  is  issued  without  any  written 
application  on  the  part  of  the  assured  so  far  as  .the  facts  ap- 
pear, the  assured,  in  oHerlnp:  in  evidence  the  policy,  is  not  re- 
quired to  read  with  it,  an  part  thereof,  s  written  application 
produced  by  the  insurer,  without  proof  that  it  was  si^ed  by 
the  assured  or  his  ag^nt.     (p.  605). 

Appeal  from  Circuit  Court,  Roane  County: 

Suit  by  John  C.  Cleavenger  against  the  Franklin  Fire 
Insurance  Company  of  Wheeling,  West  Virginia.  Decree 
for  plaintiff,  and  defendant  appeals. 

A^r filed. 

Hubbard  &  Hobbard,     for  appellant. 

Schilling  &  Stahkey  and  Walter  Pendleton,  for 
appellee. 

English,  Jddge: 

This  was  a  suit  in  equity,  brought  by  John  C.  Cleaven- 
ger against  the  Franklin  Fire  Insurance  Company  of 
Wheeling,  West  Virgiania,  in  the  circuit  court  of  Roane 
County.  The  plaintiff,  in  his  bill,  alleges  that  on  the  17th 
of  April,  1894,  the  defendant  caused  to  be  made  a  certain 
policy  of  insurance  in  writing,  whereby,  in  consideration 
of  eighteen  dollars  premium,  said  company  insured  said 
plaintiff  against  all  direct  loss  or  damages  by  fire  to  the 
amount  of  one  thousand,  eight  hundred  dollars,  and  would 
make  good  any  such  damage  resulting  from  fire,  not  ex- 
ceeding said  sum,  for  the  term  of  three  years  from  April  17, 
1894,  at  noon,  to  April  17,  1897,  at  noon,  on  certain  prem- 
ises and  personal  property  situate  therein,  then,  and 
ever  since  the  property  of  plaintiff,  in  said  policy  de- 
scribed as  follows:  one  thousand,  two  hundred  dollars  on 
plaintiff's  two-story  tin-roof  dwelling  and  additions  there- 
to, occupied  as  a  residence  only  (setting  forth  in  detail 
what  was  included  as  part  of  the  dwelling,  as  described  in 
the  policy,  situated  on  a  farm  owned  by  assured  near  Spen- 
cer. West  Virginia);  six  hundred  dollars  on  household  fur- 
niture (specifying  the  articles  as  mentioned  in  the  policy); 
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the  said  loss  or  damag'e  to  be  estimated  acccording  to  the 
actual  cash  value  of  said  property  immediately  preceding 
the  fire  or  the  time  the  loss  should  happen,  to  be  paid  by 
defendant  sixtv  days  after  due  notice  and  proof  thereof 
should  be  furnished  to  it  in  conformity  with  the  conditions 
of  said  policy,  and  compliance  with  same,  unless  said  de- 
fendant should  give  notice  to  plaintiff  of  its  intention  to  re- 
build or  repair  the  damaged  premises  within  thirty  days 
after  fire  and  proof  of  loss,  etc.;  setting  forth  in  substance 
and  effect  the  conditions,  prohibitions,  and  stipulations  of 
said  policy.  The  plaintitf  also  alleges  that  at  the  time  he 
made  application  for  said  insurance  he  signed  a  written  or 
printed  application  therefor,  which  was  turned  over  to  the 
defendant's  agent,  and  he  has  not  since  seen  the  same,  nor 
does  he  remember  the  contents  thereof,  nor  know  in  whose 
possession  the  same  is,  but  was  informed  and  believes  the 
defendant  had  same  in  its  custody,  and  he  cannot,  there- 
fore, furnish  the  same,  or  file  it  with  bis  bill,  and  calls  on 
defendant  to  produce  and  file  said  papers  with  its  answer, 
if  the  same  be  in  its  possession;  that  be  was  unable  to  pro- 
duce or  file  in  any  suit  or  action  said  original  policy  of  insur- 
ance issued  by  defendant  to  him,  or  a  copy  thereof,  because 
the  same  had  been  lost  or  destroyed  without  the  fault  of 
plaintiff;  that  he  had  searched  diligently  for  said  policy, 
and  was  unable  to  find  it  and  he  verily  believed  tbe  same  was 
destroyed  by  fire  at  the  time  the  premises  were  destroyed 
as  therein  stated.  The  plaintiff  further  stated  that  he  was, 
both  before,  at  the  time  of  making  said  insurance  policy, 
and  ever  since  then,  interested  in  the  insuied  premises 
mentioned  and  described  in  said  policy  to  the  full  value  of 
same;  that  tbe  dwelling  house,  with  its  appurtenances,  so 
insured,  was  worth  at  least  one  thousand,  eight  hundred 
dollars,  and  the  personal  property  contained  therein  was 
worth  at  least  one  thousand,  two  hundred  and  fifty  dollars, 
and  that  his  interest  in  the  property  insured  and  de- 
stroyed amounted  in  the  aggregate  to  three  thousand  and 
fifty  dollars;  that  on  or  about  the  4th  of  August,  1895,  the 
said  dwelling  house,  with  household  farniture  etc.  men- 
tioned in  said  policy,  were  consumed  and  destroyed  by  fire 
and  damage  and  loss  were  thereby  occasioned  to  plaintiff 
to  the  amount  of  three  thousand  and  fifty  dollars  in  such 
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manner  and  under  such  circumstances  as  to  come  within 
the  stipulations,  promises,  and  undertaking'  of  defendant 
in  said  policy  contaiaed,  and  to  render  liable  and  oblige 
said  defendant  to  insure  the  plaintiff  to  the  amount  of  one 
thousand,  eight  hundred  dollars  against  loss  by  fire,  wi*^t) 
interest  from  August  4,  1895,  and  to  make  good  to  him  any 
such  loss  by  fire  as  should  happen  by  fire,  not  exceeding 
said  sum  of  one  thousand,  eight  hundred  dollars,  with  in- 
terest as  aforesaid;  and  that  due  notice  and  proof  were 
afterwards  made  by  plaintiff  to  defendant  in  conformity 
with  the  conditions  of  said  policy;  that,  although  sixty 
days  had  elapsed  since  such  notice  and  proof  were   made 

'  to  said  defendant  of  said  destruction  by  fire,  and  of  the  loss 
and  damage  thereby  occasioned  to  the  plaiutiff,  the  same 
had  not  been  paid  or  made  good,  but  that  the  same,  and 
every  part  thereof,  was  wholly  unpaid  and  unsatisfied  to 
him  contrary  to  the  force  and  effect  of  said  policy;  nor  did 
the  defendant  within  thirty  days  after  final  proof  of  the 
loss  was  recei%'ed  by  it,  give  notice  of  its  intention  to  re- 
build, repair,  or  replace  the  property  destroyed;  and  that 
although  often  requested,  the  defendant  has  not  kept  with 
plaintiff  the  agreement  contained  in  said  policy,  but  has 
broken  same,  and  has  hitherto  wholly  refused,  and  still  re- 
fuses, to  keep  said  agreement.     The  plaintiff  further  al- 

'  leges  that  by  reason  of  the  loss  of  said  policy  of  insurance 
he  has  no  adequate  and  complete  remedy  at  law,  and  is  ad- 
vised that  a  court  of  equity  will  give  relief  against  the  ac- 
cident of  said  loss  and  destruction  of  said  paper  by  setting 
up  the  evidence  of  plaintiff's  claim  against  defendant,  and 
will  adjudicate  the  full  merits  of  the  claim;  and  he  prays 
that,  if  he  has  failed  in  any  particular  to  set  out  in  his  bill 
the  contents  of  said  policy  so  lost,  defendant  may  be  re- 
quired to  answer  this  bill,  and  disclose  and  discover  in 
what  respect  plaintiff  has  so  failed,  and  that  he  be  relieved 
against  the  loss  of  said  paper,  and  the  evidence  of  the  de- 
fendant's indebtedness  may  be  set  up,  and  that  he  .may 
have  a  decree  against  defendant  for  said  one  thousand, 
eight  hundred  dollars,  with  interest,  and  general  relief. 

The  defendant  demurred  to  plaintiff's  bill  for  want  of 
equity,  and  because  the  bill  failed  to  set  forth  the  as- 
sured's  application  and  survey,  which,  by  the  terms  of  the 
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policy,  is  made  a  part  thereof,  and  because  the  bill  does 
not  show  what  loss  ur  damage  accrued  to  complainant  by 
reason  of  the  burning  of  the  personalty,  and  because  the 
bill  does  not  set  forth  facts  showing  that  the  loss  was  such 
as  to  come  within  the  terms  of  the  policy;  that  the  bill  does 
not  show  compliance  by  the  plaintiff  with  the  conditions 
precedent  of  the  policy  sued  on,  and  that  it  does  not  show 
when  notice  of  loss  and  proof  were  made  as  required  in 
the  policy,  and  therefore  does  not  show  when  the  com- 
plainants's  right  to  sue  would  accrue.  If  at  all.  The  de- 
fendant filed  its  answer  to  plaintiff's  bill,  admitting  the 
issuance  of  the  policy  on  the  17th  of  April,  1894,  covering 
the  dwelling  house  to  the  extent  of  one  thousand,  two  hun- 
dred dollars,  and  personalty  to  the  extent  of  six  hundred 
dollars,  and  that  the  policy  is  set  forth  correctly,  but  that 
the  application  constitutes  a  part  of  the  policy,  and  re- 
ferring to  the  second  section  of  the  printed  portion  of  the 
policy,  which  provides  that  "if  an  application,  plan,  or  de- 
scription of  the  property  be  made  in  procuring  tne  insur- 
ance, or  be  referred  to  therein,  it  shall  be  part  of  the  pol- 
icy, and  a  warranty  by  the  assured,"  and  to  the  written 
part  of  the  policy,  which  reads  as  follows:  "Special  refer- 
ence is  made  to  assured's  application  and  survey  No.  881, 
which  is  hereby  made  a  part  of  the  policy,  and  a  warranty 
by  the  asssured;"  insisting  that  said  application  is  a  ma- 
terial part  of  the  contract  of  insurance  sued  on,  and  is  a 
warranty  by  the  complainant,  but  was  not  set  forth  in  the 
bill;  and  averring  that  such  an  application  was  made  by 
the  complainant  in  procurinj;  said  policy,  and  should  have 
been  set  forth  in  his  bill  as  part  of  the  contract  of  insur- 
ance; and  further  alleging  that  said  application  was  and 
had  been  in  possession  of  the  respondent,  who,  before  the 
allegation  of  the  bill  in  that  respect  was  made,  offered  to 
exhibit  the  same  to  plaintiff's  counsel,  and  furnish  a  copy 
thereof,  which  offer  was  declined,  and  defendant  denies 
the  allegation  that  plaintiff  was  unable  to  set  forth  the  con- 
tends ot  such  application  in  bis  bill. 

Defendant  also  alleges  that  the  original  application  is 
filed  as  an  exhibit  with  its  answer,  which  shows  how  the 
insurance  provided  by  the  contract  was  distributed,  and 
by  which  it  was  understood  and  agreed  that,  in  the  event 


L:,j,i..dbiCiOO^IC 


600  Cleavengeb  V,  Franklin  Fire  Ins,  Co.  [47 

of  loss,  the  defendant  should  not  be  liable  for  an  amouDt 
greater  than  three-fourths  of  the  actual  cash  value  of  the 
property  covered  by  the  policy  at  the  time  of  such  loss; 
also  alleging:  that  the  second  section  of  said  policy  provides 
that  "this  entire  policy  is  void  if  any  statement  contained 
in  such  application,  plan,  survey,  or  description  be  untrue, 
or  if  the  assured  is  not  the  sole  and  unconditional  owner  of 
the  entire  property,  or  if  any  building-  intended  to  be  in- 
sured stands  upon  grounds  not  owned  by  both  a  legal  and 
an  equitable  fee-simple  title  by  the  assured,  or  if  the  inter- 
ests of  the  assured  in  the  property  be  not  truly  stated 
herein,  or  if  the  property  or  any  portion  thereof  be  incum- 
bered by  any  mortgage,  deed  of  trust  or  lien."  Respond- 
ent also  says  that  said  application  so  made  and  signed  by 
complainant  contained  the  following  question:  ''State  the 
nature  of  your  title,  whether  fee  simple,  leasehold,  or  by 
bond  or  agreement.  If  others  are  interested,  give  name, 
interest,  and  value;"  to  which  the  answer  by  complainant 
was,  "Fee  simple."  Respondent  further  alleges  that  at 
the  time  of  making  said  application  and  issuing  the  policy 
of  which  it  was  apart,  the  assured  was  not  the  sole  and 
unconditional  owner  of  the  entire  property;  that  the  build- 
ing intended  to  be  insured  by  said  policy  stood  on  ground 
not  owned  by  either  a  legal  or  equitable  fee-simple  title  by 
complainant;  that  the  interest  of  the  assured  in  said  prop- 
erty was  not  truly  stated  in  the  policy,  etc.;  that  the  as- 
sured, at  the  times  aforesaid,  owned  only  one  undivided 
one-third  of  the  real  estate  on  which  was  the  property  in- 
sured; ttiat  the  warranty  in  that  behalf  contained  in  said 
application  was  broken,  and  by  reason  of  the  facts  afore- 
said, and  the  provision  of  the  second  section  of  said  policy, 
the  entire  policy  was  and  is  void.  Respondent  further 
says  the  said  application  contained  this  question:  "What 
incumbrance,  if  any.  is  now  on  said  property?"  to  which 
the  assured  made  answer  in  writing,  "None. "  Respond- 
ent then  proceeded  to  set  forth  certain  judgment  liens  and 
*  incumbrances  on  said  real  estate  mentioned  in  said  policy, 
and  further  alleged  certain  misrepresentations  and  conceal- 
ments as  to  the  ownership  and  value,  situation,  and  condi- 
tion of  said  property,  which  it  claimed  rendered  said  policy 
void;  also  that  at  the  time  said  policy  was  issued  a  chan- 

L:,j,i...dbiCiOO^IC 


■  W.Va.]    Cleavhsgeb  z:  Franklin  Fire  Ins.  Co.  601 

■tery  suit  was  pending  to  eatorce  certain  liens  upon  said 
real  estate,  and  that  a  decree  was  rendered,  after  the  issu- 
ance of  said  policy,  to  sell  the  land,  and  that  in  Aug-u^^t, 
1894,  the  said  land  and  building:  were  sold  under  said  de- 
cree, and  were  purchased  by  plaintifF  himself,  by  reason 
whereof  the  said  policy  became  void;  also,  that  on  or  about 
September  4,  1895,  the  plaintiff  made  a  written  statement, 
signed  and  sworn  to  by  him,  setting'  forth  that  there  had 
been  no  change  in  the  title,  use,  occupancy,  location,  pos- 
session, or  exposure  of  said  property  since  the  policy  was 
issued,  whereas  the  fact  was  that  the  title  to  said  property 
had  been  changed  since  the  policy  was  issued,  by  the  de- 
crees and  sale  by  the  chancery  suit  aforesaid,  which  was 
an  attempt  at  fraud  by  the  assured  by  false  swearing,  caus- 
ing a  forfeiture  of  all  claims  under  said  policy.  The  de- 
fendant calls  for  proofs  as  to  the  alleged  destruction  of  the 
policy  by  fire,  and  denies  that  tne  insured  property  was 
■destroyed  by  fire. 

The  plaintiff  filed  a  special  replication  to  said  answer, 
in  which  he  alleges  that  in  fact  no  application,  plan,  or  sur- 
vey of  the  property  described  in  said  policy  mentioned  in 
said  answer  was  made  by  plaintiff  in  procuring  said  insur- 
ance, but  that  the  agent  of  the  Jefferson  Insurance  Com- 
pany made  an  inspection  of  the  premises,  and  took  from 
him  an  application  to  said  company  for  a  policy  of  insur- 
ance, being  the  same  apolication  filed  as  Exhibit  A  with  the 
defendant's  answer,  but  which  has  been  materially  altered 
since  it  was  signed  by  plaintiff,  without  his  knowledge  or 
consent,  and  is,  therefore,  no  part  of  the  policy  of  insurance 
sued  on  in  this  cause,  said  application  having  been  made  to 
an  entirely  separate  and  distinct  company;  that  he  made  no 
representations  to  the  defendant  company  or  its  agents  con- 
cerning the  title  or  condition  of  said  property,  or  of  hfs  in- 
terest therein,  or  as  to  any  incumbrances  thereon  at  the 
time  of  procuring  said  policy,  or  any  other  time,  but  that,  if 
the  court  should  hold  that  the  application  filed  as  Exhibit  A 
with  the  defendant's  answer  should  be  treated  as  an  ap- 
plication to  the  defendant  for  the  said  policy,  then  plaintiff 
said  that  he  did  truly  aud  correctly  state  to  said  agent  the 
■condition  of  his  title  to  said  property  and  his  interest 
therein,  also  the  existence  of  the  liens  referred  to  in  the  an-  ■ 
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swer,  but  that  said  agent  did  not  correctly  and  fully  write 
down  plaintiff's  answers  to  said  questions  fifteen  and 
seventeen,  respectively,  in  said  application  to  the  Jefferson 
Insurance  Company,  filed  as  Exhibit  A  v?itb  defendant's 
answer,  and  therefore  he  is  not  bound  by  such  answers; 
that  the  policy  sued  on  had  no  provision  therein,  as  is  set 
out  in  said  application,  reciting  that  the  defendant  was  not 
to  be  liable  for  a  greater  amount  than  three-fourths  of  the 
actual  cash  value  of  said  property  at  the  time  of  such  loss, 
but  recited  as  toliows:  "Provided,  that  no  claim  for  loss 
shall  exceed  in  any  event  the  sum  or  sums  insured,  nor 
the  interest  of  the  assured  in  the  property,  nor  the  actual 
value  of  the  property  immediately  preceding  the  fire, 
which  cash  value  should  in  no  case  exceed  what  would  then 
be  the  cash  cost  to  the  assured  of  repairing  or  replacing, 
and  the  company  should  have  the  option  of  rebuilding,  re- 
pairing, or  replacing  the  property  by  giving  notice  of  their 
intent  so  to  do  within  thirty  days  after  proof  of  loss  shall 
have  been  received."  Plaintiff  further  says  that  the  said 
policy  contains  the  contract  between  the  plaintiff  and  the 
defendant  as  to  amount  of  insurance  to  be  paid  in  the  event 
of  loss,  and  denies  that  the  same  provided  that  the  defend- 
ant should  be  liable  only  for  three-fourths  of  the  value  of 
the  property  destroyed;  that,  if  the  court  holds  that  said 
application  filed  as  Exhibit  A  is  a  part  of  the  policy  of  in- 
surance, then  that  the  said  three-fourths  clause  therein 
does  not  constitute  a  contract  between  them;  said  contract 
having  been  wholly  prepared  by  the  defendant  subsequent 
to  said  application  reciting  the  agreement  above  quoted, 
and  accepted  by  plaintiff  with  said  clause  therein,  becomes 
and  is  binding  on  defendant  as  its  contract,  and  so  plaintiff 
says  the  defendant  is  not  entitled  to  take  advantage  of  the 
representations,  conditions,  or  statements  contained  in 
said  application.  The  plaintiff  also  filed  an  amended  bill, 
in  which  he  allei^es  that  at  the  time  of  filing  his  original 
bill,  and  when  defendant's  answer  was  filed,  he  was  under 
the  impression  that  he  had  made  an  application  to  the  dt:- 
fendant  for  said  policy,  and  that  he  had  signed  a  written 
or  printed  application  therefor,  which  was  turned  over  to 
the  company's  agent,  and  made  an  allegation  in  his  bill  to 
that  effect;  but  since  filing  said  application  with  its  answer 
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on  the  day  of  taking  .the  depositions  in  the  cause  he  has 
discovered  for  the  first  time  that  he  was  mistaken  as  to 
ba\-ing  made  such  written  or  printed  application  to  the  de- 
fendant for  the  said  policy;  that  on  seeing  the  application 
his  memory  was  refreshed  with  reference  thereto,  and  the 
fact  is  he  never  made  any  application  to  defendant  com- 
pany,  either  written  or  printed,  for  said  policy,  but  made 
application  for  same  to  the  Jefferson  Insurance  Company 
on  said  property,  which  is  the  same  application  filed  with 
the  defendant's  answer,  except  that  the  same  has  been  al- 
tered since  it  was  signed  by  plaintiif  and  delivered  to  de- 
fendant's agent,  in  this:  that  the  word  "Franklin"  has 
been  written  over  the  word  "Jefferson"  in  blue  pencil 
since  its  delivery  to  said  agent,  which  alteration  was  made 
without  the  knowledge  or  consent  or  authority  of  plaintiff. 
He  further  says  that  no  application,  plan,  survey,  or  de- 
scription of  the  property  insured  was  made  to  the  defend- 
ant in  procuring  the  insurance  under  the  said  policy  re- 
cited in  the  original  bill,  but  that  said  policy  was  issued  to 
the  plaintiff  without  any  written  or  printed  application  be- 
ing made  by  him  therefor. 

The  defendant  objected  to  the  filing  of  said  amended 
bill.  The  objection  was  overruled,  and  thereupon  the  de- 
fendant demurred  to  said  amended  bill.  The  demurrer 
was  overruled,  and  the  defendant  filed  its  answer  to  said 
amended  bill,  denying  the  material  allegations  thereof,  A 
portion  of  the  facts  were  dgreed,  depositions  taken  by  both 
plaintiff  and  defendant,  and  a  final  decree  was  entered  in 
the  cause  on  the  29th  of  August,  1898,  holding  that  the 
plaintiff  was  entitled  to  the  relief  prayed  for,  and  decree- 
ing that  he  recover  from  the  defendant  the  sum  of  two 
thousand  one  hundred  and  four  dollars  and  eighty  cents, 
prtncipctl  and  interest  to  that  date,  and  costs.  From  this 
decree  the  defendant  obtained  this  appeal. 

The  first  error  assigned  is  that  the  court  erred  in  over- 
ruling the  defendant's  demurrers,  the  defendant  insisting 
that  no  decree  should  have  been  rendered  against  it  upon 
the  plaintiff's  bill  for  any  amount,  jurisdiction  in  equity 
having  been  claimed  on  the  ground  that  the  policy  sued  on 
had  been  lost  or  destroyed.  In  support  of  the  demurrer  it 
is  claimed  that  by  the  terms  of  the  policy  the  assured's 
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application  was  made  part  of  the  policy,  and  should  have 
been  so  stated  in  the  bill.  The  plaintiff  denies  in  bia 
amended  bill  that  he  made  any  application  whatever  to  the 
Franklin  Company,  but  says  he  did  apply  to  the  Jefferson 
Company  for  a  policy  of  insurance;  that  said  policy  was 
prepared  by  the  Jefferson  Company's  agent,  and  signed  by 
plaintiff;  and  it  appears  that  after  the  policy  left  the  hands 
of  the  agent,  Lowe,  with  whom  he  was  dealing,  the  name 
"Jefferson"  was  struck  out,  and  "Franklin"  inserted  in 
its  room  and  stead.  In  his  deposition  plaintiff  was  asked: 
"State  whether  or  not  you  ever  made  or  signed  any  written 
application  to  the  Franklin  Insurance  Company,  of  Wheel- 
ing, West  Virginia,  the  defendant  in  this  case,  for  the  pol- 
icy of  insurance  sued  on,"  and  answered,  "I  did  not." 
The  agent,  Lowe,  in  his  deposition,  states  that  he  had 
some  blank  applications  of  the  Peabodv  Insurance  Com- 
pany, that  plaintiff  scemed  to  prefer  the  Jefferson  Com- 
pany, and  he  struck  out  the  name  "Peabody,"and  inserted 
"Jefferson"  in  the  application.  It  appears  that  after  the 
application  left  Mr.  Lowe's  bands  the  name  "Jefferson" 
was  struck  out,  and  "Franklin"  written  above  it  by  some 
person  unknown  to  either  plaintiff  or  Lowe.  Now,  as  to 
the  effect  of  this  alteration  without  the  knowledge  or  con- 
sent of  plaintiff,  it  is  held  in  A'czt-e//  v.  ^■lay/>£rfy,Z  Le'igb 
250,  that:  "If  a  written  agreement  not  under  seal  be  al- 
tered by  the  party  claiming  under  tt  in  a  material  part,  he 
can  never  recover  upon  the  agreement  so  altered,  nor  can 
he  avail  himself  of  the  contract  in  its  original  and  true 
form.  There  is  "no  distinction  between  deeds  and  other 
written  instruments  in  this  respect."  It  is  clear  that  an 
application  to  the  Jefferson  Insurance  Company  for  an  in- 
surance policy  can  in  no  sense  be  held  or  considered  as  an 
application  to  the  Franklin  Insurance  Company  for  a  like 
policy.  See  2  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  187.  What 
is  the  result  if  this  application  be  relied  on  by  the  defend- 
ant, which  was  never  made  by  the  plaintiff  to  the  defend- 
ant, but  was  made  to  another  and  different  company,  and 
thus  materially  altered  without  his  knowledge  or  consent? 
The  agent,  Mr.  Lowe,  when  asked  how  the  word  "Frank- 
Jin,"  in  blue  pencil,  came  to  be  written  over  the  word  "Jef- 
ferson," answered:     "I  don't  know  as  I  can  answer  as  to 
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why  it  was  done,  only  as  I  would  presume  that  it  was  done 
by  the  agfent.  It  has  been  done  by  parties  other  than  my- 
self, I  did  not  do  it."  This  same  witness  says:  "After 
I  had  mailed,  the  application  to  the  agfent,  Mr.  Cleavenger 
asked  me  why  it  was  they  had  written  him  in  the  Franklin 
instead  of  the  Je£Ferson,  and  I  told  him  that  sometimes 
when  one  company  would  not  accept  a  rijik,  it  was  passed 
over  to  another  by  the  agent,  and  was  accepted  by  another 
company,  and  I  supposed  this  was  the  case  with  this  appli- 
cation, and  told  him  at  the  time  that  I  considered  the 
Franklin  just  as  good  as  the  Jefferson,  or  Peabody,  either. 
He  seemed  to  be  satisfied  with  it,  and  I  never  heard  any- 
thing more  in  regard  to  the  policy."  Can  we  say  that  this 
constituted  a  ratification  of  the  action  of  the  agent  of  said 
company  in  changing  an  application  to  the  Jefferson  into 
an  application  to  the  Franklin,  in  the  absence  and  without 
the  consent  of  the  plaintiff?  The  witness  says  he  seemed 
to  be  satisfied  with  it,  but,  so  far  as  the  evidence  discloses, 
he  was  silent.  Can  this  application,  altered  in  this  mate- 
rial manner,  he  read  or  considered  as  part  of  this  policy?  I 
think  not.  In  its  present  form  it  was  never  signed  by  John 
C.  Cleavenger,  nor  did  he  apply  to  the  Franklin  Insurance 
Company.  In  Harvey  \.  lusurance  Co.,Z7'W.  Va.  273,  (16 
S.  E.  581)  (Syl.,  point  8),  it  is  held  that:  "Where  a  policy 
of  fire  insurance  is  issued  without  any  written  application 
on  the  part  of  the  assured  so  far  as  the  facts  appear,  the 
assured,  in  offering  in  evidence  the  policy,  is  not  required 
to  read  with  it  as  part  thereof  a  written  application  pro- 
duced by  the  insurer,  without  proof  that  it  was  signed  by 
the  assured  or  the  agent  of  the  assured."  And  in  point  9: 
"When  a  clause  in  a  policy  refers  to  an  application  relating 
to  warranties,  misrepresentations,  and  concealments,  and 
assumes  to  make  such  paper  a  part  of  the  poHcv,  and  no 
such  paper  is  shown,  the  clause  which  refers  to  it,  and  at- 
tempts to  prescribe  its  place  and  effect  as  part  of  the  con- 
tract, and  to  determine  the  consequences  of  misstatement, 
must  be  regarded  as  inapplicable  to  the  facts  of  the  case, 
and  therefore  nugatory."  See  Insurance  Co.  v.  Peck,  133 
111.  221,  (24  N.  E.  538)i 

Without  proceeding  further  with  the  discussion  of  the 
case  on  its  merits,  it  is  proper  to  look  to  the  demurrer  in- 
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terposed  by  the  defendant  to  the  plaintiff's  bill,  the  action 
of  the  court  in  overruling  which  is  assig-ned  as  first  ^ound 
of  error.  The  defendant  claims  that  the  plaintiff  is  not 
entitled  to  relief  in  equity,  and  that  he  had  a  plain,  com- 
plete, and  adequate  remedy  at  law.  Now,  as  before  stated, 
the  bill  alleges  that  the  plaintiff  Is  unable  to  produce  or  file 
In  any  suit  or  action  said  original  policy  issued  by  defend- 
ant, or  a  copy  thereof,  because  the  same  has  been  lost  or 
destroyed  without  the  fault  of  plaintiff;  and  though  he  bad 
made  diligent  search  for  said  policy,  he  failed  to  find  it, 
and  verily- believes  the  same  was  destroyed  by  fire  at  the 
time  of  the  destruction  of  the  premises.  On  this  point  this 
Court  held  in  rates  v.  SluarCs  Adm'r,  39  W.  Va.  124,  (19 
S.  E.  423),  that  "courts  of  equity  have  jurisdiction  where  a 
lost  instrument  is  set  up,  and  the  discovery  sought  in  rela- 
tion thereto  is  material  to  the  relief."  Holt  J.  delivering 
the  opinion  of  the  Court,  said  (page  135,  39  W.  Va..  and 
page  427,  19  S.  E.) :  "It  is  well  established  that  equity  has 
jurisdiction  where  a  lost  instrument  is  to  be  set  up,  espe- 
cially where  discovery  is  necessary,  notwithstanding 
courts  of  law  now  exercise  jurisdiction  in  the  same  cases; 
and  that  In  such  a  case  a  court  of  chancery,  having  taken 
jurisdiction  for  one  purpose,  will  adjudicate  the  whole 
merits  of  the  case,"— citing  Hickman  v.  Painter.  11  W.  Va. 
386;  Mitchell  v.  Chancellor,  14  W.  Va.  22.  See.  also. 
Neasey.  Ins-.irance  Co.,  32  W.  Va.  283  (9  S.  E.  233),  (Svl., 
point  1),  where  it  is  held  that  "a  doubtful  or  partial  rem- 
edy at  law  does  not  exclude  the  injured  party  from  relief 
in  equity." 

The  next  cause  of  demurrer  assigned  is  that  the  plain- 
tiff's bill  does  not  set  forth  the  assured's  application  and 
survey,  which,  by  the  terms  of  the  policy,  is  made  a  part 
thereof,  and  a  warranty  by  the  assured;  nor  show  that  the 
plaintiff  has  made  any  effort  to  ascertain  the  contents  of 
the  application,  or  that  it  is  necessary  to  proceed  by  this 
bill  to  obtain  information  of  said  contents.  While  it  is  true 
that  plaintiff  recites  that  at  the  time  he  applied  for  said  in- 
surance policy  he  signed  a  written  or  printed  application, 
which  was  turned  over  to  the  agent,  but  that  after  the  fil- 
ing of  said  original  bill  he  ascertained  that  he  was  mis- 
taken in  this  matter,  and  that  he  never  made  any  applica- 
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tion,  written  or  printed,  to  the  defendant,  for  said  insur- 
ance, which  fact  caused  him  to  file  his  amended  bill, 
thereby  correcting  his  mistake  alleging'  that  he  had  signed 
such  written  application,  and  denying  positively  that  any 
application  was  made  by  him  to  defendant  in  procuring-  the 
insurance  under  said  policy,  the  testimony  in  the  cause 
sustains  this  allegation  of  the  amended  bill.  Now.  the  fact 
being  that  no  such  application  was  made  by  plaintiff  to  de- 
fendant for  said  policy,  it  could  not  have  been  stated  as 
part  of  the  policy  in  the  bill,  and  we  must  regard  this  as- 
signment of  error  as  not  well  taken.  As  to  the  efEect  of 
the  alteration  of  this  application  1  Greenl.  Ev.  {15th  Ed.) 
§  565  says:  "Though  the  effect  of  the  alteration  of  a  legal 
instrument  is  generally  discussed  with  reference  to  deeds 
yet  the  principle  is  applicable  to  all  other  instruments. 
The  early  decisions  were  chiefly  upon  deeds,  because  al- 
most all  written  engagements  were  anciently  in  that  form; 
but  they  establish  the  general  proposition  that  written  in- 
struments which  are  altered  in  the  legal  sense  of  that  term 
are  thereby  made  void.  The  grounds  of  this  doctrine  are 
twofold.  The  first  is  that  of  public  policy  to  prevent  fraud 
by  not  permitting  a  man  to  take  the  chance  of  committiug 
a  fraud  without  running  any  risk  of  losing  by  the  event 
when  it  is  detected;  the  other  to  insure  the  identity  of  the 
instrument  and  prevent  the  substitution  of  another  without 
the  privity  of  the  party  concerned."  The  fac<;s  stated  in 
the  amended  bill  present  additional  ground  for  equity  jur- 
isdiction. As  to  the  action  of  the  court  in  overuling  the 
objection  to  the  filing  of  the  amended  bill  and  the  demurrer 
thereto,  it  has  been  held  in  this  Court  in  several  cases  that 
amendments  of  this  character  may  be  made,  provided  the 
identity  of  the  cause  of  action  is  preserved.  See  Lamb  v. 
Cecil,  28  W.  Va.  633;  Knlin  y.  Bro-^nfield,  34  W.  Va.  252, 
(12  S.  E.  5191 ;  Bird  v.  Stoiit,  40  W.  Va.  43,  {20  S.  E.  852). 
This  record  shows  that  Cleavenger  signed  an  application 
to  the  Jefferson  Insurance  Company  for  an  insurance  pol- 
icy on  his  residence  and  its  contents;  that  he  paid  the 
premium,  and  delivered  the  application  to  Lowe,  the  agent 
of  said  company,  who  says  he  mailed  it  to  W.  S.  McKay, 
the  agent  at  Ravenswood;  but  when,  and  by  whom,  the 
same  was  changed  in  inserting  the  name  "Franklin"  in 
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place  of  the  name  "Jefferson"  does  not  appear.  Thispot> 
icy.  then,  was  issued  by  the  Franklin  Company  withoat 
any  application  therefor  signed  by  the  assured.  In  such 
cases  the  law  is  thus  laid  down  in  Insurance  Co.  v.  Rode- 
fer,  92  Va.  747,  (24  S.  E.  393):  "If  an  insurance  company 
elects  to  issue  its  policy  of  insurance  against  a  loss  by  fiie 
without  any  application,  or  without  any  representation  in 
regard  to  the  title  to  the  property  to  be  insured,  it  caoDot 
complain,  after  a  loss  has  ensued,  that  the  interest  of  the 
insured  was  not  correctly  stated  in  the  policy,  or  that  an 
existing  incumbrance  was  not  disclosed."  Also,  that  "a 
condition  in  a  fire  insurance  policy,  which  avoids  it  if  the 
interest  of  the  insured  in  the  property  be  other  than  'un- 
conditional and  sole  ownership,'  is  not  broken  by  the  exist- 
ence of  a  mortgage  on  the  property  at  the  date  of  the  pol- 
icy. The  condition  does  not  refer  to  the  legal  title,  but  to 
the  interest  of  the  insured,  and  is  not  a  warranty  against 
incumbrances."  To  the  same  effect,  see  W'oipert-v.  As- 
surance Co., 44  W.  Va.  734,  (29  S.  E.  1024).  The  plaintifT, 
having  filed  no  application,  and  made  no  representatioa  to 
the  Franklin  Company  as  to  the  character  of  his  owner- 
ship of  the  Insured  property  or  the  litins  thereon,  cannot 
be  affected  by  representations  made  to  any  other  company. 
In  the  case  of  GerHiig  v.  Insurance  Co.,  39  W.  Va.  690,  (20 
S.  E.  691),  this  Court  held  that:  "A  policy  of  fire  insur- 
ance has  a  clause  which  provides  that,  unless  otherwise 
provided  by  agreement  indorsed  thereon  or  added  thereto, 
it  shall  be  void  if  the  subject  of  the  insurance,  whether 
real  or  personal  property,  or  any  part  thereof,  be  or  be- 
come incumbered  by  mortgage,  trust  deed,  judgment,  or 
otherwise,  that  judgments  recovered  in  invitum  against 
the  insured  during  the  life  of  the  policy  and  before  loss  are 
not  incumbrances  within  the  meaning  of  the  policy."  It 
is  an  agreed  fact  that  Cleavenger  at  the  time  the  said  pol- 
icy was  issued  had  a  legal  and  equitable  fee-simple  title  to 
the  undivided  eleven-tweltths  of  the  tract  or  parcel  of  land 
containing  two  hundred  and  seventv-five  acres,  in  Roane 
County,  on  which  the  buildings  to  be  insured  stood,  and 
that  said  buildings  were  erected  at  his  expense.  It  is  fur- 
ther shown  by  the  evidence  that  plaintilf  had  the  equitable 
title  to  the  remaining  one-twelfth,  having  a  parol  contract, 


.yClOO^IC 


W.  Va]     Clbavbngbr  v.  Franklin  Fire  Ins.  Co.  609 

made  about  November  30,  1880,  with  bis  brother,  B.  M. 
Cleavenger,  whereby  plaintiff  was  to  support  his  brother 
during  his  life  in  consideration  for  his  said  interest,  which 
contract  has  been  fully  performed,  possession  taken,  and 
improvements  made  since  the  date  of  contract,  and  plain- 
tiff is  entitled  to  a  deed  therefor.  See  Middleioti  v.  Selhy, 
19  W.  Va.  168.  By  what  legal  intendment  can  a  party  pro- 
curing an  insurance  policy,  and  making  application  there- 
for to  one  company,  be  made  an  applicant  to  anotber  and 
different  company,  simply  because  an  agent,  in  the  absence 
of  the  applicant,  and  without  his  consent,  inserts  the 
name  of  the  latter  company  in  the  application;  or  be 
bound  to  such  other  company  by  the  representations  made 
in  such  application? 

A  discrepancy  appears  between  the  application  filed 
with  the  defendant's  answer  and  the  policy.  In  the  for- 
mer three-fuurtha  of  the  value  is  to  be  paid  in  the  event  of 
a  loss,  while  in  the  latter  it  shall  not  exceed  the  cash  value 
immediately  preceding  the  fire,  which  would  strongly  indi- 
cate the  absence  of  the  application  when  the  policy  was 
prepared,  or  an  attempt  to  furnish  an  application  after  the 
policy  had  been  issued.  But,  be  this  as  it  may.  there  be- 
ing no  legal  application  in  this  case,  the  terms  and  condi- 
tions of  the  policj'  would  prevail.  In  the  case  of  Chandler 
V,  Insurance  Co.,  21  Minn.  85,  it  is  held  that:  "The  rule 
that  words  are  to  be  taken  most  strongly  against  the 
party  using  them.  Is  more  applicable  to  the  conditions  and 
provisos  of  policies  of  insurance  than  to  almost  any  other 
instruments.  These  policies  are  wholly  prepared  by  the 
company  issuing  them,  and  shoula  be  drafted  with  the 
most  scrupulous  exactness.  The)'  should  be  absolutely 
free  from  ambiguity.  A  policy  ought  to  be  framed  that 
he  who  runs  can  read.  It  ought  to  be  framed  with 
such  deliberate  care  that  no  form  of  expression  by  which, 
on  the  one  hand,  the  party  assured  can  be  caught,  or  by 
which,  on  the  other,  the  company  can  he  cheated,  shall  be 
found  upon  the  face  of  \i,'^z\\.\n^  Anderson  v.  Fitzgerald, 
4  H.  L.  Cas.  484,  510,  and  many  other  authorities.  In  Mil- 
ler v.  ItisuraticeCo.,  12  W.  Va.  117,  it  was  held  that  in  the 
interpretation  of  a  policv  of  insurance  in  all  cases  it  must 
be  liberallv  construed  in  favor  of  the  insured,  so  as  not  to 
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defeat,  without  oecessity,  his  claim  to  the  indemnity, 
which,  in  makinf;  the  insurance,  it  was  his  object  to  se- 
cure; and,  when*  the  words  are  without  evidence  suscepti- 
ble of  two  interpretations,  that  which  will  sustain  bis 
claim  and  cover  the  loss  must,  in  preference,  be  adopted. 

It  is  claimed  that  by  reason  of  the  fact  that  said  land 
was  sold  under  a  decree  of  the  court,  the  policy  was  there- 
by forfeited.  This  decree,  however,  was  rendered  April 
3,  1895,  after  the  policy  was  issued,  but  before  the  loss 
occurred,  was  in  itirtinm,  and  the  sale  under  it  took  place 
after  the  loss;  and  these  facts  would  not  avoid  the  policy. 
See  Xease  v.  Insurance  Co.,  32  W.  Va.  283,  (9  S.  E.  233), 
and  (icrling  v.  Insurance  Co.,  39  W.  Va.  690,  (20  S.  K.  6^1 ). 
supra. 

Proof  of  loss  was  not  necessafy  when  payment  had  been 
refused  on  other  grounds.  Dcilz  v.  Insurance  fi),,  33  W. 
Va.  544,  (11  S.  E.  50);  Skephetd^.  Insurance  Co.,  21  W. 
Va.  368. 

In  my  view  of  this  case,  the  representations  made  by 
the  insured  in  his  application  to  the  JeSerson  Company 
can  have  no*  consideration  in  determining  the  validity  of 
the  policy,  and  the  evidence  in  the  record  discloses  no  fact 
that  would  prevent  the  plaintiff  from  recovering  upon  said 
policy  the  amount  of  the  loss  sustained  by  him.  The  de- 
cree is  therefore  afBrmed. 

Affirmed. 


i-^3  CHARLESTON. 

Ammons  ct  al.  v.  South  Penn  Oil  Co. 
Submitted    September^9,  1899.— Decided  March  31, 1900. 
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is  improper  to  order  an  account  merely  to  afford  the  plaintiff 
an    opportunity    to    eetablish    by    testimony    the    alleg^ationa 

of  his  bill.     (p.  627). 

2,     S^I^E—Ckmditions-Ibrfeilure—Vtnn'igea. 

S.  purchased  of  A.  seven-eiffhths  of  the  undivided  one-half 
interest  of  A.  in  the  oil  in  and  under  tivo  hundred  and  forty- 
three  acres  of  land,  and  paid  three  hundred  dollars  cash 
therefor;  and,  as  part  of  the  terms  and  conditions  of  sale, 
S.  was  to  begin  to  operate,  mine,  and  bore  for  oil  and  gas 
within  and  under  said  tract  of  land,  free  of  cost  to  A.,  within 
Kixty  days,  and  complete  one  well  thereon  in  one  year,  unavoid- 
able delay  and  accidents  excepted;  and,  if  oil  be  found  thereon 
in  paying  quantities,  then,  after  the  said  first  well  was  com- 
pleted thereon,  S.  should  immediately  commence  and  drill 
other  wells  thereon  as  should  eeem  necessary  to  protect  the 
oil  and  gas  in  and  under  the  said  tract  of  laud,  and  should 
also  deliver  as  royalty  to  the  credit  of  A.,  free  of  cost  to  him, 
the  one-half  of  the  one-eighth  of  all  the  oil  produced  and 
saved  from  the  said  land,  in  pipe  lines  or  tanks,  and  pay  to- 
him  the  one-half  of  three  hundred  dollars  per  year  for  the 
gas  from  each  and  every  well  drilled  thereon,  producing  gaSt 
the  product  from  which  should  be  marketed.  Held,  that  the 
remedy  for  violation  of  said  conditions  of  the  sale  is  not  by 
way  of  forfeiture  of  the  rights  of  S.  to  bore  or  drill  for  oil  on 
the  land  or  any  part  of  it,  but  by  an  action  or  proceeding  for 
damages  caused  by  such  breach,     (p.  629). 

Appeal  from  Circuit  Court,  Monongralia  County. 

Suit  by  Howard  L.  Ammons  and  others  against  the 
South  Penn  Oil  Company  and  others.  Decree  for  plain- 
tiffs, and  defendant  oil  company  appeals. 

Reversed. 

M.  F.  Eluott,  U.   N.  Ahnett,  Jr.,  and  A.  B.  Fleming,, 
for  appellant. 
Cox,  &  Baker  for  appellees. 

McWhorter,  President: 

Daniel  Conaway,  of  Monongalia  County,  devised  to  hi^ 
daughter,  Armina  Ammons,  for  the  term  of  her  natural 
life,  and  at  her  death  to  her  children  (subject  however,  to 
a  life  estate  therein,  which  he  devised  to  his  wife,  Malin- 
da).  a  tract  of  two  hundred  acres  of  land  in  said  county, 
which,  on  being  surveyed,  proved  to  contain  two  hundred 
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and  forty-three  acres.  On  the  l7th  day  of  March,  1891, 
Maliada  conveyed  by  deed  of  that  date  her  life  estate  in 
said  tract  of  land  to  her  son-in-law,  Milton  A.  Ammons, 
and  her  daughter,  Armina  Ammons,  his  wife,  in  consider- 
ation of  natural  love  and  affection,  and  the  further  consid- 
eration that  the  vendees  would  comfortably  support,  cars 
for,  maintain,  and  clothe  the  vendor  during  the  remainder 
of  her  life,  and  give  her  a  decent  burial  at  her  death,  and 
erect  or  cause  to  be  erected  over  her  grave  a  monument  as 
near  like  the  monument  then  over  the  grave  of  her  late  hus- 
band, Daniel  Conaway,  as  it  was  possible  to  get,  and  re- 
tained a  lien  on  said  estate  so  conveyed  to  secure  the  com- 
fortable support,  caring'  for,  maintenance,  and  clothing, 
which  was  a  part  of  said  consideration.  By  deed  of  date 
27th  of  May,  1889,  said  Milton  A.  Ammons  and  bis  wife, 
Armina  Ammons,  leased  for  oil  and  gas  purposes  the  said 
tract  of  two  hundred  and  forty— three  acres,  in  connection 
with  adjoining  lands,  making  in  all  three  hundred  acres, 
more  or  less,  to  Charles  J.  Ford,  for  the  term  of  five  years 
from  the  date  of  the  lease,  and  as  much  longer  as  oil  or  gas 
should  be  found  in  paying  quantities,  which  lease  was  by 
Charles  J.  Ford,  by  a  writing,  duly  signed  and  acknowl- 
edged, dated  July  17,  1889,  assigned  to  the  South  Penn 
Oil  Company',  which  lease  and  assignment  were  admitted 
to  record  in  the  clerk's  office  of  the  county  court  of  said 
Monongalia  County.  On  the  17th  of  Febri  ary,  1892,  M. 
A.  Ammons,  guardian  of  Howard  L.  Ammons,  Clarence 
L.  Ammons,  Ashlev  Ney  Ammons,  Cyrus  C.  Ammons, 
Stella  M.  Ammous,  Millard  R.  Ammons,  Early  F.  Ammons, 
and  Ernest  H.  Ammons,  the  infant  children  of  said  Armina 
Ammons,  filed  his  petition  in  the  circuit  court,  under 
chapter  eighty-three,  Code,  naming  the  said  infants  and 
the  said  Armina  Ammons,  Milton  A.  Ammons,  Malinda 
Conaway,  Charles  J.  Ford,  and  the  South  Penn  Oil  Com- 
pany, a  corporation,  as  defendants,  and  asking  for  such 
proceedings  as  would  authorize  him  to  make  sate  or  dis- 
puse  of  the  interest  of  the  said  infant  defendants  in  their 
«state  in  remainder  in  the  undivided  seven-eighths  of  the 
oil  as  well  as  the  gas  which  might  be  under  the  said  tract 
of  two  hundred  and  forty-three  acres  of  land,  together 
■with  the  right  and  privilege  of  the  purchaser  to  enter  upon 
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said  tract  of  land  and  operate  for  oi],  etc.,  and  for  general 
and  special  relief.  It  was  ascertained  by  proper  proceed- 
ings therein  that  the  infant  defendants,  children  of  the 
said  Armina  Amnions,  who  had  an  estate  in  remainder  in 
said  tract  of  land,  should  have  and  be  seised  of  an  estate 
in  praesenti  of  an  undivided  one-half  interest  in  all  the  gas 
and  oil  in  and  under  the  said  tract  of  two  hundred  and 
forty-three  acres  of  land;  and  the  court,  being  of  opin- 
ion that  such  division  was  proper,  appointed  Charles  Pow- 
ell a  special  commissioner  to  sell  at  either  public  or  private 
sate  the  interest  of  said  infants  in  and  to  the  seven-eighths 
of  the  oil  and  gas,  with  all  proper  privileges  for  producing 
and  securing  the  same.  Said  special  commissioner  made 
sale  of  same  for  the  sum  of  three  hundred  dollars  in  cash 
to  the  South  Penn  Oil  Company,  in  addition  to  paying  all 
the  costs  of  the  proceeding  and  the  cost  of  conveying  the 
same,  which  sale  was  confirmed,  and  Charles  Powell  ap- 
pointed special  commissioner  to  convey  the  same  to  the 
South  Penn  Oil  Company,  which  he  did  by  deed  dated  Feb- 
ruary 18,  1892.  It  is  provided  in  said  deed  "that,  as  a  part 
of  the  terms  and  conditions  of  the  said  sale,  the  purchaser 
of  the  said  interest  and  rights  and  privileges  shall  do  and 
perform  the  following,  to  wit:  To  begin  to  operate,  mine, 
and  bore  for  oil  and  gas  within  and  under  said  tract  of  land 
free  of  cost  to  the  said  infants  or  their  guardian,  within 
sixty  days  after  the  confirmation  of  the  sale  hereunder, 
and  complete  one  well  thereon  in  one  year  after  said  con- 
firmation, unavoidable  delay  and  accidents  excepted;  and, 
if  oil  be  found  thereon  in  paying  quantities',  then  after  the 
said  first  well  is  completed  thereon  the  said  purchaser 
shall  immediately  commence  and  drill  other  wells  thereon 
as  shall  seem  necessary  to  protect  the  oil  and  gas  in  and 
under  the  said  tract  of  land,  and  shall  also  deliver  as 
royalty  to  the  credit  of  the  said  infants  or  their  guardian, 
free  of  cost  to  them  or  their  guardian,  the  one-half  of  the 
one-eighth  of  all  the  oil  produced  and  saved  from  the  said 
land,  in  pipe  lines  or  tanks,  and  pay  to  the  said  infants  or 
their  guardian  the  one-half  of  three  hundred  dollars  per 
year  for  the  gas  from  each  and  every  well  drilled  thereon, 
producing  gas,  the  product  from  which  is  marketed  or 
used  off  the  said  premises,  and  also  pay  all  the  damages  to 
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the  g-rowiug  crops  by  reason  of  operations.  And  this  con- 
veyance is  made  on  the  terms  and  conditions  and  subject 
to  the  requirements  and  restrictions  of  said  decrees  only. 
Reference  is  here  made  to  the  said  wilt  of  record  as  afore- 
said, and  to  the  said  decrees  and  papers  in  the  said  cause 
or  proceeding  aforesaid,  for  a  full  and  more  perfect  de- 
scription of  either  said  tract  of  land,  and  the  said  oil  and 
gas  interests,  rights,  and  privileges,  and  the  terms  and 
requirements  of  the  said  decrees." 

On  the  28th  of  Aug-ust,  1895,  the  said  Howard  L.  Am- 
mons and  the  other  seven  named  children  of  Armina  Am- 
mons, all  infants,  by  Milton  A.  Ammons,  their  next  friend, 
sued  out  of  the  clerk's  office  of  the  circuit  court  of  Monon- 
galia County  their  subpoena  in  chancery,  and  filed  their  bill 
against  the  South  Penn  Oil  Company,  a  corporation  organ- 
ized and  existing  under  the  laws  of  Pennsylvania,  and 
Charles  Powell,  special  commissioner,  defendants,  alleg- 
ing that  the  said  tract  of  two  hundred  and  forty-three 
acres  of  land  is  located  in  what  is  known  as  the  Doll's  Run 
and  Mannington  oil  field  or  belt;  that  the  oil  is  found  in 
said  field  or  belt  in  a  porous  sand  rock  stratum;  that,  at 
the  time  of  entering  the  proceedings  and  the  decrees  sell- 
ing said  defendant  the  seven-eighths  interest  of  plaintiffs 
in  said  oil  and  gas,  said  land  was  practically  tested  and 
very  valuable  oil  territory,  and  the  same,  if  it  had  been 
properly  and  fairly  developed,  and  the  oil  and  gas  there- 
under properly  and  fairly  protected  by  the  drilling  of  such 
wells  as  seemed  and  were  necessary,  was  worth  several 
hundred  thousand  dollars  for  oil  purposes;  that  the  de- 
fendant oil  company  is  very  largely  interested  and  engaged 
in  the  oil  business  in  said  field  or  belt,  and  owns  leases  for 
oil  and  gas  purposes  on  many  thousand  acres  in  said  belt, 
and  near  thereto,  and  owns  and  operates  verv  many  pro- 
ducing oil  wells  in  said  belt,  by  means  whereof  it  has  a 
very  large  production  of  both  oil  and  gas, — and  filed  with 
their  bill  a  map,  as  Exhibit  ten,  showing  the  tract  accu- 
rately, and  the  courses  and  distances;  alleging  that  said 
defendant  is  the  owner  of  leases  for  oil  and  gas  purposes 
on  all  the  lands  adjacent  and  adjoining  said  tract  of  two  nua- 
dred  and  forty-three  acres,  and  has  developed  or  partially 
developed  said  adjacent  territory  and  leases;  that,  owing  to 
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the  nature  and  porous  character  of  the  oil-producing  sand 
rock  in  that  field  or  belt,  a  well  drilled  to  that  rock  will  drain 
and  produce  the  oil  from  a  considerable  distance  around  or 
away  from  the  place  where  the  well  is  drilled  in  the  rock, 
and  a  number  of  wells  drilled  around  and  close  to  a  given 
tract  of  land,  such  as  the  said  two  hundred  and  forty- 
threc-acre  tract,  will  drain  the  oil  and  gas  or  the  greatest 
part  of  them  from  such  tract,  and  leave  it  practically  val- 
ueless for  oil  purposes,  unless  wells  are  drilled  and  oper- 
ated on  such  tract  in  such  proximity  to  the  lines  thereof 
as  will  protect  the  oil  and  gas  uoder  the  same,  and  prevent 
the  same  being  drained  by  the  wells  of  adjoining  tracts; 
alleging  that  defendant  bad  drilled  wells  on  the  adjoining 
tracts  near  the  line  of  the  tract  in  controversy,  and  did 
not  drill  wells  on  said  tract  opposite  thereto,  to  protect  the 
lines  thereof  against  the  drainage  of  such  wells  en  the  ad- 
joining tracts,  as  it  was  required  to  do  under  the  provis- 
ions of  its  deed;  that,  up  to  the  time  of  the  commencement 
of  this  suit,  defendant  had  not  drilled  a  sufficient  number 
of  wells  on  the  tract  to  remove  the  oil  from  the  land  within 
a  reasonable  time,  and  to  protect  the  lines  of  said  tract 
against  drainage  to  the  wells  drilled  by  defendant  on  the 
adjacent  tracts;  that,  to  have  protected  the  oil  and  gas  in 
said  tract  as  was  its  duty  to  do,  at  least  thirtv  wells  should 
have  been  drilled  on  said  tract,  while  only  about  one-half 
that  number  had  been  drilled;  that  the  conditions,  terms, 
requirements,  and  restrictions  contained  in  the  decrees 
authorizing  the  sale  of  plaintiffs'  interest,  and  in  the  deed 
conveying  the  same  to  defendant,  in  relation  to  protecting 
the  oil  and  gas  under  said  tract  of  land,  were  intended  and 
meant  to  protect  the  interests  of  the  infant  plaintiffs 
therein,  and  their  royalty,  as  it  would  be  no  pecuniary  loss 
to  the  defendant  company  to  drain  and  draw  the  oil  and  gas 
out  of  and  from  the  said  tract  of  land  by  means  of  wells  on 
adjacent  lands,  and  would  probably  be  a  saving  in  the  ex- 
pense of  drilling  such  wells  on  said  tract,  as  it  was  re- 
quired by  the  said  decrees  and  deed,  especially  as  said  de- 
fendant company  ia  the  owner  and  operator  of  the  leases 
and  said  wells  on  the  adjoining  lands,  and  that  for  some 
reason,  either  of  pecuniary  interest  or  otherwise,  the  de- 
fendant had  knowingly  and  wrongfully  permitted  said  tract 
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to  remaia  unprotected  and  undeveloped,  and  had  willfully 
aad  wrong'fully  discriminated  against  plaintiffs  and  their 
said  royalty  interest  in  the  oil  and  gas  in  and  under  said 
tract  of  land,  and  was  continuing  to  do  so,  to  their  grfat 
prejudice,  and,  that,  in  consequence  of  the  failure  of  defend- 
ant to  comply  with  the  terms  of  the  decrees  and  the  deed, 
the  plaintiffs  had  sustained  damages  to  the  amount  of 
twenty-five  thousand  dollars;  that  about  the  time  of  the 
commencement  of  the  suit  the  plaintiffs  bad  filed  an  affida- 
vit, and  sued  out  an  order  of  attachment  against  the  prop- 
erty of  said  defendant  company,  which  order  was  placed  in 
the  hands  of  the  sheriff  of  the  county  to  be  executed,  by 
which  order  the  sheriff  was  commanded  toattach  property 
of  the  said  defendant  sufficient  to  satisfy  the  said  sum  of 
twenty-five  thousand  dollars  claimed  by  plaintiffs  and  the 
costs;  that  at  the  time  of  suing  out  said  attachment,  and 
ever  since  that  time,  the  said  defendant  was  and  is  a  for- 
eign corporation;  and  that,  by  reason  of  the  several  prem- 
ises stated,  plaintiJIs  were  entitled  to  recover  the  said  sum 
of  twenty-five  thousand  dollars  damages  from  said  defend- 
ant, and  to  have  its  property  located  in  Monongalia  County 
attached  and  sold,  according  to  law,  to  satisfy  their  said 
claim;  and  aver  that  defendant  is  seised  and  possessed  of 
very  much  valuable  property,  both  personal  and  real,  in 
said  county,  which  was  liable  to  the  levy  of  said  order  of 
attachment;  and  pray  that  they  may  recover  of  and  from 
said  defendant  the  said  sum  of  twenty-five  thousand  dol- 
lars damages  and  costs:  that  the  property  of  said  defend- 
ant liable  to  attachment  oe  made  liable  to  the  satisfaction 
of  the  decree  and  costs  of  suit,  and  all  interlocutory  de- 
crees and  orders  be  entered  as  may  be  necessary  to  enable 
plaintiffs  to  recover,  etc.,  and  for  general  and  special  relief. 
At  rules  held  in  the  clerk's  office  of  said  court  on  the 
first  Monday  in  October,  1895,  the  defendant  appeared  and 
filled  its  plea  in  abatement  to  the  attachment,  averring  that 
at  the  time  of  the  suing  out  of  the  attachment,  and  for  a 
long  time  before  and  since,  the  defendant  was  a  corpora- 
tion duly  incorporated  by  the  laws  of  the  commonwealth  of 
Pennsylvania,  one  of  tne  states  of  the  United  States,  and 
that  prior  to  the  suing  out  of  said  attachment  the  defend- 
ant did  file  with  the  secretary  of  state  of  the  State  of  West 
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Virginia  a  copy  of  its  articles  of  corporation,  and  of  the 
law  and  authority,  etc.,  and  that,  having  comphed  with  the 
law  in  everything  required  by  the  statute  of  foreign  cor- 
porations, therefore  the  grounds  stated  and  contained  in 
thh  affidavit  upon  which  said  attachment  was  founded  did 
not  exist  at  the  time  said  affidavit  was  made  and  at  the 
time  said  order  of  attachment  was  issued,  and  had  in  fact 
no  existence,  to  wit,  "that  he,  the  af&ant,  believes  the  de- 
fendant, the  South  Penn  Oil  Company,  is  a  foreign  corpo- 
ration," which  plea  was  verified.  Defendant  filed  its  de- 
murrer and  answer;  does  not  admit,  and  <:a11ed  for  strict 
proof  of,  the  allef^ation  of  the  bill  that,  owing  to  the  nature 
and  porous  character  of  the  oil-producing  sand  rock  in  that- 
belt  or  field,  a  well  drilled  to  that  rock  would  drain  and  pro- 
duce the  oil  for  a  considerable  distance  around  or  away 
from  the  place  where  the  well  is  drilled  in  the  rock,  and  that 
wells  drilled  around  or  close  to  a  given  tract  of  land,  such 
as  the  tract  aforesaid,  would  drain  the  oil  and  gas,  or  a 
greater  part  of  each,  from  such  tract  of  land,  and  leave  it 
practically  valueless  for  oil  purposes,  unless  wells  be 
drilled  and  operated  on  such  tract  in  such  proximitv  to  the 
lines  thereof  as  would  protect  the  oil  and  gay  under  the 
same,  and  prevent  the  same  being  drained  by  the  wells  on 
adjoining  tracts;  avers  that  it  commenced  to  drill  on  April 
X8,  1892,  and  completed  on  July  19,  1892,  a  well  which  pro- 
duced twenty-five  barrels  per  day,  and  immediately  on  its 
completion  began  the  drilling  of  other  wells  on  said  tract, 
and  drilled  sixteen  wells  thereon,  fourteen  of  which  were 
producing  wells,  and  the  other  two  were  dry;  that,  from 
the  time  of  the  commencement  of  said  first  well,  defendant 
had  prosecuted  the  drilling  of  oil  wells  on  said  tract  con- 
tinually, without  interruption,  up  to  the  2d  day  of  Septem- 
ber, 1895,  when  the  last  well  was  completed,  except  that 
between  the  29th  of  September,  1893,  and  the  23d  of  Octo- 
ber, 1893,  less  than  a  month,  when  work  on  the  drilling 
was  suspended;  that  defendant  bad  drilled  as  many  wells 
on  said  tract  as  good  business  operations  required;  that 
its  operations  were  in  all  respects  in  conformity  with  the 
business  of  producing  oil,  and  had  fairly  protected  and 
did  protect  the  rights  of  plaintiffs,  so  far  as  they  were  the 
owners  of  the  land;  denied  all  allegations  of  the  bill  which 
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directly  or  iodirectly  charged  that  it  was  required  to  bore 
any  wells  on  said  land  which  were  not  bored,  or  do  anv- 
thing  in  the  way  of  boring  wells  or  otherwise  to  protect 
said  land  which  was  not  done;  admits  borins:  the  Tootb- 
man  wells,  numbers  one  and  two,  on  the  adjoining  land  of 
Daniel  Toothman,  but  avers  that,  in  order  to  protect  plain- 
tiff's interest,  defendant  located  and  drilled  a  well  near  the 
line  of  the  Toothman  land,  between  about  the  same  dis- 
tance from  tjie  line  that  the  Toothman  wells  were  located, 
which  was  completed  September  2,  1895,  and  was  dry,  and 
it  was  bored  at  an  expense  of  not  less  than  eight  thousand 
dollars,  which  was  a  total  loss  to  defendant,  and  was  all  the 
well  that  should  have  been  or  should  be  bored  opposite  or 
near  said  Toothman  wells  or  line;  admits  drilling  wells  on 
adjoining  lands,  but  denies  that  such  wells  drain  the  oil 
and  gas  from  plaintiffs'  land,  thereby  greatly  reducing  the 
value  thereof;  that  such  wells  as  were  drilled  by  it  on  ad- 
joining lands  were  drilled  lawfully  under  contracts  of 
lease  of  said  lands,  and  that  it  had  done  all  things  required 
of  it  by  the  deed  and  decrees;  and  denies  all  allegations 
charging  defendant  with  wrongfully  and  unjustly  failing- 
and  refusing  to  drill  such  wells  on  said  land  as  were  nec- 
essary to  protect  the  oi!  and  gas  thereunder;  that  the  oil 
and  gas  under  the  land  remained  unprotected,  unproduced, 
and  undeveloped;  and  avers  that  the  sixteen  wells  located 
and  on  plaintiff's  land  were  located  and  drilled  upon  what 
was  supposed  and  deemed  to  be  the  most  productive  and 
valuable  part  of  the  said  tract  for  oil  and  gas  purposes,  and 
also  with  a  view  to  the  development  of  the  said  tract  for  oil 
and  gas  purposes,  and  of  obtaining-  all  the  oil  possible 
therefrom,  and  the  promotion  of  the  interests  of  the  plain- 
tiffs as  well  as  the  interests  of  the  defendant;  and  filed  a 
map  showing  the  location  of  the  sixteen  wells.  Exhibit  XX; 
and  avers  there  are  more  wells  drilled  for  oil  and  gas  upon 
plaintiffs'  land  than  upon  all  the  tracts  adjacent  or  adjoin- 
ing thereto,  and  that  more  oil  has  been  produced  and  is  be- 
ing produced  from  the  wells  upon  plaintiffs'  land  than  from 
the  wells  upon  several  adjacent  tracts;  denies  that  it  was 
necessary  to  drill  at  least  thirty  wells  on  said  tract  in  or- 
der to  protect  the  oil  and  gas  from  being  drained  and  taken 
off  by  wells  on  adjacent  lands;  denies  any  loss  or  damage 
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io  plaintiffs,  as  alleged,  by  reasun  of  failure  of  defendant  to 
drill  the  wells  plaintiffs  claim  it  should  have  drilled  on  said 
land;  and  denies  that  defendant  was  at  the  time  of  suing 
out  the  attachment,  and  is  and  was,  a  foreign  corporation, 
and  liabel  to  be  attached  as  such;  and  denies  the  right  of 
plaintiffs  to  sue  out  an  attachment  against  defendant;  and 
denies  the  existence  of  grounds  on  which  said  attachment 
is  founded;  and  avers  that  at  the  time  of  suing  out  the  or- 
der of  attachment,  and  long  before,  the  defendant  was  a 
corporation  duly  incorporated  under  the  laws  of  the  com- 
monwealth of  Pennsylvania,  one  of  the  states  of  the  United 
States;  that  priur  to  the  suing  out  of  said  attachment,  it 
filed  with  the  secretary  of  state  of  West  Virginia  a  copy  of 
its  articles  of  incorportion,  and  of  the  law  and  authority 
under  which  it  was  incorporated,  and  the  secretary  of 
state,  in  pursuance  thereof,  issued  a  certificate  of  that  fact, 
which  certificate  was,  before  the  suing  out  of  said  attach- 
ment, filed  and  recorded  in  the  clerk's  office  of  the  county 
court  of  Marion  County,  West  Virginia,  one  of  the  counties 
in  which  its  business  is  conducted;  and  filed  with  its  an- 
swer copies  of  such  articles,  certificate,  etc.,  as  exhibits; 
and  avers  that  it  had  fully  complied  with  section  30,  chap- 
ter 54,  Code,  and  all  other  statutes  on  the  subject,  and  had 
accepted  of  the  provisions  of  said  chapter,  and  is  therefore 
entitled  to  the  rights,  powers,  and  privileges,  and  subject 
to  the  same  regulations,  restrictions,  and  liabilities,  that 
are  conferred  and  imposed  upon  corporations  chartered  in 
the  State  of  West  Virginia,  under  the  laws  of  West  Vir- 
ginia; and  avers  that  it  is,  as  to  all  its  transactions  in  the 
State  of  West  Virginia,  including  all  its  contracts,  a  domes- 
tic corporation,  and  not  liable  to  attachment  in  the  State  as 
a  nonresident  or  foreign  corporation;  and  denies  the  right 
«f  plaintiffs  to  maintain  this  suit  in  a  court  of  equity,  and 
the  right  of  the  court  to  grant  the  relief  prayed  for  by 
plaintiffs;  and  prays  that  the  attachment  issued  and  levied 
in  this  cause  be  abated  and  quashed,  and  plaintiffs'  bill  be 
dismissed,  and  that  it  recover  its  costs,  etc. 

On  the  26th  of  October,  1S95,  the  cause  was  heard  upon 
defendant's  motion  to  quash  the  attachment,  and  plaintiff's 
objection  to  the  defendant's  plea  in  abatement  and  motion 
to  reject  said  plea,   upon  plaintiffs'  exceptions  indorsed 
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upon  defeodant's  answer,  and  upon  defendant's  demurrer 


to  the  bill,  and  the  court  touk  time  to  consider.  The  par- 
ties also  filed  a  statement  of  the  run  of  oil  from  the  Am- 
mons and  other  farms,  furnished  by  defendant,  to  be  used 
by  plaintiffs,  if  competent  testimony  for  them,  and  as 
thougfh  they  nad  made  the  proof  in  the  ordinary  wav-  The 
statement  of  runs  of  oil  from  the  tanks  into  the  pipe  lines 
from  the  respective  wells  named  in  statement  begins  with 
and  shows  seven-eighths  of  the  first  run  from  the  respec- 
tive wells  after  completion,  and  all  the  seven-eigrhths  oil 
run  therefrom  prior  to  29th  of  October,  1895;  that  the  wells 
designated  "M.  Ammons"  are  on  the  two  hundred  and 
forty-three  acres;  that  the  well- designated  "Armina  Am- 
mons" is  the  well  alleged  in  the  bill  to  be  on  the  lands  of 
Milton  A.  Ammons,  adjoining  the  two  Hundred  and  forty- 
three  acres;  that  all  tbe  other  wells  shown  in  the  statement 
are  wells  referred  to  in  the  bill,  on  lands  adjoining  the  two 
hundred  and  forty  three  acres.  On  the  20th  of  June,  18%, 
the  cause  was  heard  on  the  bill,  the  separate  answer  of  the 
corporation  defendant,  general  replication  thereto  by  plain- 
tiffs, affidavit,  and  order  of  attachment,  plea  in  abatement 
to  said  attachment,  motion  of  plaintiffs  to  reject  said  plea, 
defendant's  motion  to  quash  the  attachment,  defendant's 
demurrer  to  plaintiffs' bill,  and  joiner  therein  by  plaintiffs, 
and  depositions  taken  and  filed  in  the  cause,  when  the 
court  rejected  the  plea  in  abatement  and  dismissed  the 
plea,  overruled  the  motion ot  defendant  toquash  the  attach- 
ment and  the  demurrer  to  the  bill,  and  on  motion  of  defend- 
ant all  other  questions  were  reserved  for  the  future  deter- 
mination of  the  court.  On  the  2l8t  of  October,  18%,  on  its 
motion,  the  defendant  corporation  was  granted  leave  to 
file  in  the  papers  within  twenty  days  from  that  date  an 
amended  answer  to  plaintiffs'  bill;  and  leave  was  granted 
plaintiffs  to  except  or  reply  thereto,  or  make  such  defense 
thereto  as  they  might  deem  proper.  Such  amended  an- 
swer was  filed,  averring' that  Exhibit  XX,  filed  with  the 
original  answer  of  defendant,  therein  stated  to  be  perfect, 
showing  the  correct  description  of  the  lands  in  the  bill  de- 
scribed, and  the  correct  location  of  the  oil  and  gas  wells 
therein,  was  not,  in  several  particulars,  a  correct  map,  and 
did  not  show  the  correct  location  of  all  the  wells  on  tbe 
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land,  or  of  those  oil  the  adjoining  lands,  and  proceeded  to 
give  such  correct  locations,  and  filed  Corrected  Map  XX  as 
an  exhibit  \vith  the  amended  answer.  On  the  11th  of  Feb- 
ruary, 1897,  plaintiffs  asked  to  submit  the  cause  upon  a 
motion  to  refer  the  cause  to  a  commissioner  to  ascertain 
the  damages  to  which  plaintiffs  were  entitled,  which  mo- 
tion the  defendant  resisted,  and  moved  that  the  cause  be 
continued,  to  give  it  the  opportunity  to  take  additional  tes- 
timony, and  filed  the  affidavit  of  N.  F.  Clark,  vice  president 
of  the  defendant  corporation,  in  support  of  its  motion;  and 
plaintiffs  filed  the  counter  affidavits  of  Frank  Cox  and 
George  C.  Baker,  and  the  court  continued  the  case.  On 
the  15th  of  June,  189V.  defendant  filed  with  its  answer  and 
amended  answer  Exhibits  W,  Z,  Y,  X, — papers  and  docu- 
ments purporting  to  show  that  it  had  complied  with  the 
statute  requiring  it  to  appoint  an  attorney  in  fact  to  accept 
service,  etc,,  and  filed  in  the  oBSce  of  ihe  secretary  of  state 
a  copy  of  its  charter,  and  of  the  laws  of  the  state  under 
which  it  was  incorporated, — copy  of  the  charter,  etc.,  and 
that  it  had  filed  and  bad  recorded  it  in  the  clerk's  office  of 
Marion  County  court,  and  hud  complied  with  section  30, 
chapter  54,  Code;  and  the  defendant  tendered  its  plea  in 
abatement  to  the  attachment  issued  in  the  cause,  to  the 
filing  of  which  plaintiffs  objected,  and  moved  the  court  to 
reject  the  plea,  and  the  court  sustained  the  motion  and  re- 
jected the  plea  in  abatement;  and  the  defendant  filed  "ad- 
ditional exceptions"  to  depositions  of  plaintiffs,  and  re- 
newed its  exceptions  taken  and  noted  when  the  depositions 
were  taken.  On  the  10th  day  of  February,  1898,  defend- 
ant tendered  in  open  court  its  second  amended  and  supple- 
mental answer  to  plaintiffs'  bill,  alleging  necessary  addi- 
tional parties,  to  which  answer  plaintiffs  excepted  and 
objected  to  the  filing  thereof.  The  court  overruled  the 
objection  to  the  filing,  and  the  answer  and  exceptions 
thereto  were  made  a  part  of  the  record  in  the  cause.  Said 
answer  avers  that  defendant  had  just  learned,  on  the  — — 
day  of  Februarv,  1898,  that  there  were  not  proper  and  nec- 
essary parties  to  this  suit,  and  should  the  pretensions  of 
plaintiffs  be  sustained  by  the  court,  and  defendant  made 
liable  for  damages  as  claimed  by  plaintiffs,  great  injury 
might  and  perhaps  would   result  to  defendant,  unless  the 
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court  required  that  such  additional  pei'sons  be  made  par- 
ties; that  one  day,  the  week  before  making  the  answer,  de- 
fendant learned  that  within  the  then  past  few  months  an 
additional  child  had  been  born  toArmina  Ammons  and  Mil- 
ton A.  Ammons,  and,  on  inquiry  to  learn  the  sex  and  name 

of  the  child,  ascertained  that  it  was  born  on  the day 

of  last  September,  and  was  named  Willie  Vetis  Ammons, 
and  also  that  not  only,  in  addition  to  the  ei^ht  plaintiffs, 
said  Willie  Vetis  bad  been  born  to  said  Armina  and  Milton 
A.  Ammons,  but  that  two  other  children,  named  Ollie 
Cecil,  then  a^ed  four  years,  and  Carlie  Ross,  then  aged  two 
years,  making  three  children  of  the  said  Armina  and  Mil- 
ton A.  Ammons,  all  living,  who  were  not  parties  to  the  suit, 
and  who  were  necessary  parties  thereto;  that  two  of  said 
children  were  born  long  before  the  institution  of  this  suit, 
and  there  could  be  no  valid  reason  why  they  were  not  made 
parties  at  the  time  of  tiling  the  bill. 

On  the  21st  of  February,  1898,  the  cause  was  heard  upon 
tbe  bill  and  exhibits,  the  answer,  amended  answer,  and  sec- 
ond amended  and  supplemental  answer,  exhibits,  replica- 
tions to  said  answers,  upon  the  depositions  (except  that  of 
E.  B.  McGara,  which  was  withdrawn) ,  the  objections  and 
exceptions  of  plaintiffs  to  depositions  and  questions  and 
answers,  in  so  far  as  objections  or  exceptions  were  taken 
by  plaintiffs,  and  upon  the  objections  and  exceptions  of  the 
defendant  corporation  to  the  depositions  of  plaintiffs  taken 
and  filed  in  the  cause,  and  to  the  questions  and  answers 
therein  contained,  in  so  far  as  objections  or  exceptions 
have  been  taken  by  defendant,  and  upon  the  statement  of 
the  runs  of  oil  filed  under  agreement  of  counsel;  and,  it  ap- 
pearing that  plaintiff  Howard  L.  Ammons  was  past  the  age 
of  twenty-one  years,  the  cause  was  ordered  to  be  prosecut- 
ed in  his  own  name,  and  he  appeared  by  counsel,  assenting 
thereto;  and,  on  motion  of  plaintiffs,  Armina  Ammons  and 
Milton  A.  Ammons,  her  husband,  in  his  own  right,  were 
made  parties  defendant  to  the  suit,  and  appeared  by  coun- 
sel, and  waived  process  or  other  further  notice  therein, 
and  consented  to  being  made  parties  defendant  therein,  to 
which  motion  defendant  corporation  objected,  and  excepted 
to  their  being  made  parties  defendant  which  objection  was 
overruled,  and  all  objections  and  exceptions  to  depositions 
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and  to  questions  and  answers  were  overruled,  and  the  de- 
fendant corporation  was  enjoined  from  setting  up  claim  or 
maintaiaing  any  right,  title,  or  claim  for  oil  and  gas  pur- 
poses under  and  by  virtue  of  the  deed  from  Special  Com- 
missioner Charles  Powell,  mentioned  and  referred  to  in 
plaintiffs'  bill,  and  from  drilling,  occupying,  or  operating 
tor  oil  and  gas  in  and  upon  the  four  lots  of  land,  parts  of 
the  two  hundred  and  forty-three  acres  mentioned  in  plain- 
tiffs' bill,  as  shown  and  laid  down  by  metes  and  buunds  on 
the  plat  filed  as  Exhibit  XX  with  the  original  answer  of 
defendant  South  Penn  Oil  Company,  by  George  W,  John- 
son, surveyor  of  the  county,  "under  the  order  of  the  court 
now  made,"  which  lots  are  numbered  one,  two,  three,  and 
four,  respectively,  set  forth  by  metes  and  bounds  in  the 
report  of  said  Johnson,  in  writing,  dated  February  14, 
1898,  filed  as  an  exhibit,  marked  "GWJ;"  the  metes  and 
bounds  of  the  said  several  lots  being  given  in  the  decree. 
The  injunction  to  be  in  effect  unless  tbe  South  Penn  Oil 
Company  should  within  ten  days  from  the  entering  of  the 
decree  file  in  the  cause  a  declaration  stipulating  that  it 
would  begin  to  drill  within  twenty  days  from  the  same 
date  a  well  tor  the  production  of  oil.  and  thereafter  prose- 
cute and  complete  the  same  with  all  reasonable  diligence, 
and  in  good  faith,  to  the  depth  required  for  the  obtaining 
of  the  oil  iu  the  Big  Indian  sand  upon  said  lot  No.  2,  and,  if 
it  fail  to  do  so,  its  rights  and  privileges  for  oil  and  gas  upon 
said  lot  No.  2  shall  be  taken  and  deemed  to  be  abandoned 
by  it.  The  same  provision  was  made  as  to  lot  No.  1,  ex- 
cept tbe  stipulation  was  to  be  filed  withm  twenty  days,  and 
drilling  begun  within  sixty  days;  and,  as  to  tot  three,  stip- 
ulation to  be  filed  within  thirty  days,  and  drilling  begin 
within  ninety  days;  and,  as  to  lot  No.  4,  stipulation  to  be 
filed  within  forty  days,  and  drilling  to  begin  within  one 
hundred  and  twenty  days, — all  from  the  date  of  entering 
the  decree;  "and,  on  failure  to  prosecute  the  work  on  each 
of  said  lots  as  set  forth  touching  lot  No.  2,  the  abandon- 
ment of  tbe  respective  lots  will  be  deemed  to  have  taken 
placi;  by  defendant  at  the  times  mentioned,  respectively." 
The  decree  provided  that  the  restraining  and  enjoining  or- 
der should  not  apply  to  any  one  or  more  of  said  four  lots 
as  to  which  the  defendant  South  Peon  Oil  Company  should 
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fully  comply  with  the  provisions  of  the  decree  made  in  re- 
lation thereto,  and  that  nothing  contained  in  the  decree 
should  in  any  wise  effect  the  rigfhta,  privileges,  and  re- 
quirements of  said  defendant  as  to  the  residue  of  said  tract 
of  land  not  included  in  the  boundaries  of  said  four  lots;  and 
referred  the  cause  to  I.  G.  Lazzell,  a  com  missioner  in  cbao- 
cery,  to  ascertain  and  report:  "First,  what  amount  of 
damages,  if  any,  the  plaintiffs  have  sustained  by  reason  of 
the  failure  of  the  defendant  South  Penn  Oil  Company  to 
immediately  commence  and  drill  such  wells  for  oil  and  gas 
on  the  said  tract  of  land  mentioned  in  plaintiffs'  bill  •  * 
*  after  oil  was  found  thereon  by  the  defendant  South 
Penn  Oil  Company  in  paying  quantities,  as  seemed  neces- 
sary and  proper  to  protect  the  oil  and  gas  in  and  under  the  - 
said  tract  of  land;  second,  anytning  deemed  pertinent  by 
said  commissioner,  or  specially  required  by  any  of  the 
parties  in  interest  in  this  suit;"  and  leave  was  granted 
either  party  to  retake  the  depositions  of  any  witness  or 
witnesses  whose  depositions  had  been  taken  in  the  cause, 
if  they  so  desire,  and  to  take  any  other  proper  evidence, 
either  before  said  commissioner  or  in  the  cause,  but  if  not 
taken  before  the  commissioner,  the  same  should  be  taken 
upon  proper  and  legal  notice,  from  which  decree  tbe  de- 
fendant South  Penn  Oil  Company  appealed. 

Appellant  insists  that  tbe  court  erred  in  rejecting  its 
plea  in  abatement  to  the  attachment;  that  the  defendant 
corporation,  having  complied  with  section  30,  chapter  54, 
Code,  to  enable  it  to  do  business  in  this  State,  and  with  all 
other  statutes  concerning  foreign  corporations,  so  far  as 
same  could  apply  to  defendant,  was  entitled  to  immunity 
from  the  tiarsh  proceeding  of  attachment,  and  to  be  placed 
upon  the  same  footing  as  domestic  corporations,  and  its 
plea  should  have  been  filed,  and  not  rejected.  The  provis- 
ions of  section  30,  are  simply  conditions  precedent  to  the 
right  of  foreign  corporations  to  do  business  in  this  State, 
and  do  not  convert  such  corporations  into  domestic  corpo- 
rations, as  has  been  frequently  held  by  this  Court  {Qiiese«' 
berry  v.  Assodu/ion,  44  W.  Va.  512,  (30  S.  E.  73) ,  and  cases 
therein  cited;  and,  being  foreign  corporations,  they  are 
liable,  under  chapter  106,  Code,  to  attachment. 

Appellant  contends  further  that  its  demurrer  to  the  bill 
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sbould  have  been  sustained  for  want  of  jurisdiction.  The 
principal  object  of  the  suit  appears  to  be  to  enforce  a  claim 
lor  damages  for  a  wron^,  for  draining  the  oil  and  gas  from 
the  premises  in  question,  and  producing  the  same  through 
wells  drilled  on  lauds  adjacent  to  plaintiffs'  land.  Our 
statute  provides  (section  1,  chapter  106,  Code)  that  such 
attachment  "may  be  sued  out  in  a  court  of  equity  for  a 
debt  or  claim,  legal  or  equitable,  whether  the  same  be  due 
or  not,  upon  any  of  the  grounds  aforesaid,"  etc.  It  is  con- 
tended by  appellant,  however,  that  this  statute  is  in  viola- 
tion of  the  constitution,  which  provides,  in  Article  III.,  sec- 
tion 13,  that  "in  suits  at  common  law  where  the  value  in 
controversy  exceeds  twenty  dollars,  exclusive  of  interest 
and  costs,  the  right  of  trial  by  jury  if  required  by  either 
party  shall  be  preserved."  This  question  has  been  settled 
in  this  State  in  McKinsey  v.  Squires,  32  W.  Va.  41,  (9  S.  E, 
55),  {Syl.,  point  1),  where  it  is  held,  "Our  statute  (Code 
1SS7,  chapter  106,  section  1),  which  provides  that  an  attach- 
ment may  be  issued  out  in  equity  for  the  recovery  of  dam- 
ages for  a  wrong,  is  constitutional,"  and  in  Cecily.  Clark, 
44  W.  Va.  659  (30  S.  E.  216),  (Syl.  point  3) ,  "Where  already 
at  the  time  of  the  adoption  of  the  Constitution,  equity  exer- 
cised jurisdiction  in  certain  matters,  the  clause  of  the  con- 
stitution guarantying  jury  trial  does  not  relate  to  suck 
matters,  or  deprive  equity  of  jurisdiction  therein,  to  act 
without  a  jury."  Cooley,  Const.  Lim.  504;  Sedg.  St.  & 
Const.  Law,  486,  488;  Steamboat  Co.  v.  Roberts,  48  Am. 
Dec.  186,  188.  Appellant  contends  (and  that  too,  with  a 
great  deal  of  force  and  reason)  that,  by  exiending  equity 
jurisdiction  to  claims  of  this  character,  parties  a  re  deprived 
of  trial  of  their  rights  by  jury.  The  truth  is  (and  I  give  it 
only  as  my  individual  opinion)  that  a  non-resident  or  foreign 
corpuration  defendant,  by  the  proceeding  in  equity  by  at- 
tachment against  such  defendant,  may  in  all  cases  be  de- 
prived of  his  right  of  trial  by  jury,  under  our  decisions, 
notwithstanding  the  constitutions  o^  the  State  and  of  the 
United  States,  simply  because  of  non-residence.  The 
reasoning  of  the  learned  judge  who  prepared  the  opinion  in 
McKinsey  v.  Squires  is  not  very  clear  or  satisfactory.  He 
says:  "But  assuming  that  the  legislature  has  not  the 
power  to  deprive  a  party  of  the  right  of  trial  by  jury  by 
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simply  chan^Dgthe  form  of  action,  and  giving' a  court  ot 
equity  jnriadictioD  over  a  purely  legal  demand,  the  ques- 
tion still  remains,  does  this  statute  deprive  a  party  of  a 
trial  by  jury?  We  have  a  statute  which  provides  for  a  trial 
by  jury  in  any  chancery  case,  where  there  is  a  conflict  of 
evidence, 'or  an  inquiry  of  damages.'  Code  1887,  chapter 
131,  sections  4,  5."  He  concludes  that,  as  the  appellant 
could  have  had  trial  by  jury  if  he  had  required  it,  therefore 
he  did  not  think  the  statute  uoconstitntional.  Section  4, 
referred  to,  provides  that  in  a  pending  chancery  cause,  in 
which  there  is  such  a  conflict  in  the  evidence  as,  in  the 
«pinioa  of  such  court,  to  render  it  proper,  it  may  direct  an 
issue  thereon  to  be  tried  in  such  court  or  in  any  other  cir- 
cuit court.  This  could  be  done  on  the  suggestion  or  no- 
tion of  either  party,  if  the  court  chose  to  grant  it,  but  it  is 
evidently  entirely  in  the  discretion  of  the  court  whether 
the  issue  is  directed  or  not;  and  when  it  is  so  directed, 
and  the  court  should  see  proper  to  set  aside  the  verdict,  it 
is  not  permitted,  under  the  statute,  to  grant  a  new  trial. 
The  only  object  of  such  trial  is  to  enlighten  the  conscience 
of  the  court.  Is  that  such  provision  for  trial  by  jury  as  is 
contemplated  by  the  constitution?  Can  a  party  demand 
and  have  a  jury  as  a  matter  of  right?  The  same  section 
provides  that  "no  issue  out  of  chancery  shall  be  directed 
in  any  other  case,"  and  then  provides  further  that  nothing 
in  the  section  contained  shall  be  construed  to  conflict  with 
chapter  77,  Code.  The  provision  for  "an  inquiry  of  dam- 
ages' '  contained  in  section  5,  referred  to  in  said  case  of  Mc- 
li'insey  v.  Squires,  can  only  be  bad  in  a  case  "other  than  a 
chancery  case,"  as  stated  in  the  section.  When  we  con- 
sider the  immense  mass  of  evidence  taken  in  the  case  at 
bar,  and  the  conflict  therein,  it  would  seem  that  the  court 
would  gladly  have  accepted  the  aid  of  the  jury,  if  requested 
by  either  party  to  the  suit,  and  directed  an  issue,  but  it 
does  not  appear  that  either  party  required  such  trial;  and 
can  appellant  complain,  not  having  asked  for  a  jury? 

Appellant  saya  the  court  erred,  in  that,  if  it  had  jurisdic- 
tion under  the  allegations  contained  in  the  bill,  the  i-laim 
being  a  purely  legal  one,  and  there  being  no  accounts  to  be 
stated,  if  the  court  was  of  opinion  that  under  the  facts  as 
they  appeared,  and  the  law  governing  them,  the  plaintiffs 
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were  entitled  to  recover,  it  should  not  have  referred  the 
cause  to  a  commissioner  in  chancery,  with  power  to  take 
additional  testimony,  but  should  have  determiaed  the 
cause,  and  entered  a  linal  decree  upon  the  testimony  al- 
ready taken.  The  prayer  of  the  bill  is  that  the  plaintiffs 
recover  of  and  from  the  defendant  South  Penn  Oil  Com- 
pany the  sum  of  twenty-five  thousand  dollars  damages; 
that,  upon  a  hearingof  the  cause  full  and  complete  justice 
be  dune  between  the  parties;  and  that  such  other  relief, 
both  general  and  special,  be  granted  to  the  plaintiffs  as  to 
the  court  may  seem  proper,  etc.  The  recovery  of  the 
twenty-five  thousand  dollars  for  dam^es  sustained  by  ap- 
pellees by  reason  of  the  alleged  failure  of  appellant  to  drill 
as  many  wells  as  seemed  necessary  to  protect  the  oil  and 
gas  under  the  tract  of  land  in  question  is  the  only  relief 
specifically  asked  for  in  the  prayer  of  the  bill.  What  is 
involved,  of  which  the  commissioner  could  take  an  account? 
Sections  1,  3,  chapter  12%  Code,  indicate  the  purpose  for 
which  commissioners  are  appointed.  In  Tilden-v.  Maslin, 
S  W.  Va.  377,  Judge  Berkshire,  in  rendering  the  opinion 
of  the  Court,  on  page  378,  says:  "It  was  insisted  in  the 
argument  here  that  an  account  should  have  been  ordered 
by  the  circuit  court,  to  enable  the  appellant  Tilden  to  es- 
tablish his  alleged  set-off  and  account  against  Seymour. 
But  the  uniform  doctrine  of  courts  of  equity  is  that  it  is 
improper  to  order  an  account  merely  to  afford  a  party  an 
opportunity  to  establish  by  testimony  the  allegations  of  his 
bill," — the  last  sentence  of  which  is  the  syllabus  of  the 
case;  and  Lee  County  Justices  v .  Fnlkerson,  21  Grat.  182,  is 
cited  with  approval;  and  Livey  v.  Winton,  30  W,  Va.  554, 
{4  S.  E.  4S1),  (Syl.,  point  7),  is  to  the  same  effect:  "It  is 
improper  to  order  an  account  merely  to  estabhsh  by  testi- 
mony the  allegations  of  the  bill."  See,  also,  3  Pom.  Eq. 
Jur.  §  1421.  There  are  no  matters  of  account  in  case  at 
bar  to  refer  to  a  commissioner, — nothing  upon  which  he 
could  decide. 

Appellant  contends  that  the  court  erred  in  decree- 
ing that  lots  Nos.  1,  2,  3  and  4  should  be  taken  and 
decreed  to  have  been  abandoned  by  the  defendant  and  for- 
feited by  it  unless  within  a  certain  number  of  days  such 
wells  should  be  commenced  on  the  lots,  respectively,  as  set 
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out  in  the  decree,  iiad  the  work  diligently  prosecuted,  and 
that  the  court  erred  in  graatiu^  the  plaintiffs  relief  which 
was  not  germane  to  the  bill,  and  which  could  not  be 
granted  under  the  allegations  and  the  prayer  of  the  bill; 
i.  e.  the  forfeiture  of  the  rights  of  appellant  to  said  cer- 
tain portions  of  said  land  designated  as  lots  1,  2.  3.  and  4. 
The  appellees  rely  upon  the  case  of  Kleppner  v.  Lemon,  176 
Pa.  St,  502,  35  Atl.  109,  to  support  their  decree,  requiring 
appellant  to  drill  wells  on  the  said  four  lots,  or  forfeit  its 
rights  therein.  That  was  a  case,  under  an  ordinary  gas 
and  oil  lease,  where,  until  oil  was  found  in  paying  quanti- 
ties, the  only  right  the  lessee  had  was  the  exclusive  right 
to  explore  and  drill  for  oil  and  gas  for  a  given  time.  When 
the  oil  was  found  in  the  quantities  named,  the  lessee  had  a 
vested  estate  in  the  oil,  and  implied  covenants  on  his  part 
to  drill  such  further  wells  as  seemed  necessary  to  develop 
and  protect  the  property.  In  a  case  recently  decided  by 
the  Supreme  court  of  Pennsylvania  (not  yet  reported)  Jus- 
tice Mitchell,  in  the  opinion,  says:  "This  is  a  bill  in  equity 
against  lessee  for  specific  performance  of  covenants,  or,  in 
the  alternative,  for  forfeiture  of  the  lease  and  also  for  an 
account.  As  the  covenants  are  merely  implied,  and  their 
extent  depends  altogether  on  oral  evidence  of  opinions,  the 
case  for  relief  is  wholly  wanting  in  that  precision  and  cer- 
tainty of  contractual  duty  which  is  necessary  to  sustain 
the  ordinary  chancery  decree  for  specific  performance. 
The  jurisdiction  of  equity  in  a  similar  case,  was,  however, 
sustained  in  Kleppner  v.  Leinon,  176  Pa.  St.  502,  35  Atl. 
109,  and  we  do  not  now  propose  to  question  it.  But  that 
decision  was  on  the  ground  of  fraud,  the  majority  of 
the  court  being  of  opinion  that  the  defendant  was 
fraudulently  evading  his  obligations  to  plaintiff  while 
draining  the  oil  from  plaintiff's  land  through  wells 
on  adjacent  territory,  'The  findings  show,'  says  Wil- 
liams, J.,  'that  it  is  the  expressed  purpose  of  the  de- 
fendant to  secure  Kleppner's  oil  through  his  wells  on  the 
Gadach  and  Stotlcr  tracts  of  land.'  The  basis  necessary 
to  sustain  the  bill,  therefore,  is  fraud,  and  that,  of  course, 
must  be  affirmatively  and  clearly  proved."  In  the  case  at 
bar  appellant  was  the  absolute  owner  of  seven-eighths  of 
plaintiffs'  interest  in  the  oil,  having  purchased  and  paid  for 
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the  pame,  and  which  was  conveyed  to  it;  and  a  part  of  the 
consideration  of  the  purchase  was  that  it  should  "begin  to 
operate,  mine,  and  bore  for  oil  and  gas  within  and  under 
the  said  tract,  free  of  cost  to  the  said  infants  or  their  gaar- 
dian,  within  sixty  days  after  the  confirmation  of  the  sale; 
•  *  *  and,  if  oil  be  found  thereon  in  paying  quantities, 
then,  after  said  first  wellJs  completed  thereon,  the  said 
purchaser  shall  immediately  commence  and  drill  other 
wells  thereon,  as  shall  seem  necessary  to  protect  the  oil 
and  gas  in  and  under  the  said  tract  of  land."  Appellees 
insist  that  it  has  violated  4he  conditions  and  terms  of  the 
deed  under  which  it  holds,  in  that  it  has  not  drilled  a  suffi- 
cient number  of  wells  to  protect  the  oil  and  gas  in  and  un- 
der the  land  in  question  against  drainage  from  wells  drilled 
by  appellant  on  adjoining  lands;  that  it  has  discriminated 
unfairly  against  plaintiffs  in  developing  the  adjoining 
lands;  that  it  has  drilled  but  sixteen  wells  upon  said  tract. 
when  it  should  have  drilled  at  least  thirty.  If  this  be  true, 
is  the  appellees'  remedy  by  forfeiture  of  appellant's  rights 
in  the  oil  and  gas  in  such  parts  of  the  land  as  are  not  prop- 
erly protected?  The  remedy  is  by  an  action  for  damages 
caused  by  such  breach  of  conditions  of  the  deed  or  failure 
of  duty.  Karris  v.  Coal  Co.,  57  Ohio  St.  H8,  48  N.  E.502. 
In  that  case  it  is  held  that  "a  breach  of  the  implied  cove- 
nant to  reasonably  develop  and  protect  lines  does  not  have 
the  effect  to  forfeit  the  lease,  in  whole  or  in  part;  nor  is  it 
good  cause  for  a  court  to  declare  such  forfeiture,  unless 
the  lease,  in  express  terms,  provides  that  a  breach  of  such 
implied  covenant  shall  avoid  or  forfeit  the  lease."  Koch  & 
Balliet's  Appeal,  93  Pa.  St.  434;  McKmgktv.  Kreutz,  51  Pa. 
St.  232;  Janes  v.  Oil  Co.,  1  Penny.  242;  Blair  v.  Peck,  M.  247; 
Paschall  V.  Passmore,  15  Pa.  St.  295.  In  the  case  at  bar 
there  is  no  forfeiture  clause  for  failure  to  develop  or  pro- 
tect the  premises.  It  is  a  question  of  good  faith  .on  the 
part  of  appellant.  It  is  provided  that,  when  oil  is  found 
in  paying  quantities,  appellant  shall  immediately  commence 
and  drill  other  wells  thereon  as  shall  seem  necessary  and 
proper  to  protect  the  oil  and  gas  in  and  under  said  land, 
which  primarily  means  "which  seem  necessary"  in  the 
good,  honest,  bUHiness  judgment  of  the  appellant.  Klepp- 
ner  v.  Lemon,  before  cited.     If  this  is  done  in  good  faith, 
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it  cannot  be  held  liable;  and,  as  is  held  in  Colgan  v.  OH  Co. 
(Pa.  Sup.)  45  Atl.  119:  "It  is  only  when  the  wells  on  ad- 
joining territory  are  being  fraudulently  used  to  drain  the 
complainant's  land  that  courts  have  any  occasion  to  inter- 
fere. The  practical  test  is  to  be  found  in  the  question,  are 
the  outside  wells  draining  plaintiffs' wells  to  such  an  ex- 
tent that,  if  the  former  were  operated  by  a  third  party,  the 
defendant,  as  lessee  of  the  latter,  would  find  it  good  man- 
agemeat  to  put  down  another  well  to  save  its  own  leased 
territory  from  exhaustion  ?  If  so,  then  good  faith  to 
its  lessor  would  require  it  to  put  down  the  additional 
well,  that  the  lessor  might  get  his  proper  royalty. 
But,  if  not,  the  latter  has  no  cause  of  complaint.  If  plaia- 
tiff,  as  owner,  would  not  find  it  profitable  to  put  down  an- 
other well  to  stop  bis  neighbor's  drainage  of  his  land,  the 
lessee  cannot  be  held  to  any  higher  obligation.  He  is 
not  bound  to  work  at  his  own  loss  for  bis  lessor's  profit." 
The  same  opiuion  further  says:  "So  long  as  the  lessee 
is  acting  in  good  faith  on  business  judgment,  he  is  not 
bound  to  take  any  other  party's,  but  may  stand  on  his 
own.  Everyman  who  invests  his  money  and  labor  in  a 
business  does  it  on  the  confidence  he  has  in  being  able  to 
conduct  it  in  his  own  way.  No  court  has  any  power  to  im- 
pose a  different  judgment  on  him,  however  erroneous  it 
may  deem  his  to  be.  Its  right  to  interfere  does  not  arise 
until  it  has  been  shown  clearly  that  he  is  not  acting  in  good 
faith  on  bis  business  judgment,  but  fraudulently  with  in- 
tent to  obtain  a  dishonest  advantage  over  the  other  party 
to  the  contract.  Nor  is  the  lessee  bound,  in  case  of  differ- 
ence of  judgment,  to  surrender  his  lease,  even  pro  tanio, 
and  allow  the  lessor  to  experiment.  Lessees  who  have 
bound  themselves  to  covenants  to  develop  a  tract,  and 
have  entered  and  produced  oil  have  a  vested  estate  in  the 
land  which  cannot  be  taken  away  on  any  difference  of 
judgment.  It  is  not  within  the  jurisdiction  of  any  court  to 
oust  the  owner  and  forfeit  the  title  to  estates  in  that  way, 
and  the  jurisdiction  of  e^utiy  to  decree  any  specific  act  or 
declare  forfeiture  depends  on  fraud  averred  and  fully 
proven.' ' 

The  defendant  entered  exceptions  to  the  depositions  of 
plaintiffs  as  they  were   being  taken,  to  questions  and  an- 
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awers  as  they  were  eoterecl,  and  also  filed  special  excep- 
tions, all  of  which  exceptions,  as  well  as  those  taken  to  the 
depositions  of  defendant  by  plaintiffs  while  they  were  be- 
ing taken,  were  overruled  by  the  court,  and  the  depositions 
were  allowed  to  be  read  in  the  cause,  in  which  action  of  the 
court  in  overruliDg  defendant's  exceptions  appellant  insists 
that  the  court  erred;  claimin)^  that  testimony  to  the  effect 
that  there  is  a  presumption  that  oil  drains  into  an  oil  well 
equally  from  all  directions  in  certain  character  of  oil-bear- 
ing rock  is  incompeteot  and  should  not  be  considered;  this 
evidence  is  speculative,  and  mere  guesswork,  especially  in 
territory  as  "spotted"  as  that  in  controversy  is  shown  to 
be.  Duffieid  v.  Hosenzweig,  144  Pa.  St.  S20,  23  Atl.  4,  was 
a  case  in  which  the  lessee  of  a  lease  for  oil  purposes  had 
the  exclusive  right  of  boring  for  oil  on  a  certain  tract  of 
land,  but  was  restricted  to  certain  specified  sites.  While 
the  lessee  had  no  such  possession  as  would  support  eject- 
ment as  to  land  outside  the  designated  sites,  yet  he  had 
the  protection  of  the  eutire  leasehold,  and  equity  had  jur- 
isdiction to  restrain  the  lessor,  or  others  acting  under  him, 
from  drilling  wells  thereon  outside  the  designated  sites, 
and  thereby  lessening  the  production  of  lessee's  wells;  and 
it  is  held,  "In  such  case  the  damages  are  not  to  be 
measured  by  the  amount  of  oil  taken  out  of  defendants 
wells  so  drilled  (outside  the  designated  sites),  nor  by  the 
speculative  opinions  of  operators  as  to  how  much  of  it 
might  have  been  obtained  through  the  plaintiff's  welts,  but 
they  may  be  measured  by  the  difference  in  tbe  value  of  the 
plaintiff's  leasehold  before  and  after  the  injury  was  com- 
mited."  Justice  Clark,  in  preparing  the  opinion  of  the 
court  in  the  case,  says,  "A  large  part  of  the  testimony  in- 
troauced  upon  this  subject,  it  must  be  concluded,  was  of 
tbe  most  unsatisfactory  character.  It  was  to  a  great  de- 
gree fanciful,  conjectural,  and  speculative.  The  witnesses 
were  asked  to  state  from  their  experience  as  oil  operators, 
and  their  knowledge  of  the  Clarendon  sand,  from  the  loca- 
tion of  the  plaintiff's  wells  around  the  mill  yard,  and  the 
location  of  tbe  wells  of  tbe  defendant,  what  proportion  of 
the  oil  produced  by  those  three  wells  during  the  term  of 
the  lease  from  Burns  to  Pratt  would  be  taken  or  could  have 
been  taken  out  through  the  plaintiff's  wells.    The  esti- 
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mates  rangfed  from  one-third  to  seven-eighths  of  the  pro- 
duction of  the  three  wells.  The  testimony  shows  that  the 
subject  is  one  as  to  which  there  is  great  diversit?  of  opin- 
ion.  Operators  have  widely  different  ideas.  "  •  *  It 
is  plain,  from  a  careful  reading  of  the  evidence,  that  the 
estimatesmade  were  mereguesses.  *  *  *  It  is  impos- 
sible, we  think,  to  make  any  estimate  of  the  plaintiffs 
damages  upon  this  basis  which  would  be  even  approxi- 
mately correct.  Assuming  that  this  would  ordinarily  be 
the  proper  measure  of  damages,  we  are  obliged  to  resort 
to  some  other;  for,  in  the  very  nature  of  the  case,  proof 
upon  this  basis  of  assessment  is  wholly  impracticable, — 
indeed,  impossible."  This  case,  after  retrial,  was  again 
taken  to  the  supreme  court  (150  Pa.  St.  543,  24  Atl.  705). 
where  it  was  held  that  "tbe  damages  cannot  be  estimated 
by  the  amount  of  oil  which  tbe  new  wells  might  drain  from 
the  old  wells,  the  proof  of  damages  upon  tfais  basis  being 
impracticable,  in  the  nature  of  the  case;"  and  all  questions 
on  the  "drainage  or  suction  theory"  asked  of  witnesses, 
looking  to  that  basis  for  fixing  damages  sustained  by  tbe 
plaintiff,  were  rejected  as  incompetent  evidence. 

The  objection  to  the  deposition  of  plaintiff's  witness  J. 
G.  Samsell,  so  far  as  it  refers  to  the  drainage  of  oil  to  wells 
outside  from  the  Ammons  farm,  and  to  the  tiling  of  the 
map  made  by  tbe  witness  purporting  to  indicate  the  drain- 
age area  on  the  southwestern  boundary  of  the  Ammons 
farm,  should  have  been  sustained.  The  objection  to  the 
evidence  of  witnesses  given  as  expert  testimony,  where 
they  have  not  shown  themselves  to  be  experts,  should  be 
sustained,  but  this  cannot  apply  tu  witness  J.  G.  Samsell, 
who  was  a  civil  engineer  of  twelve  years'  experience,  and 
with  sufficient  experience  in  the  oil  fields,  in  locating  the 
position  of  wells,  and  determining  the  elevation  of  the  sand 
at  the  point  where  said  wells  were  drilled,  for  the  purpose 
of  determining  locations  for  new  wells  or  wells  to  be 
drilled;  and  he  shows  that  he  had  familiarized  himself 
with  the  oil-producing  rock,  etc.  A  man  does  not  neces- 
sarily have  to  be  a  thorough  geologist  to  be  an  expert  in 
matters  pertaining  to  the  production  of  oil,  however  de- 
sirable a  knowledge  of  geology  may  be.  Practical  obser- 
vation alone  will  make  an  expert  of  the  man  of  good  com- 
mon sense  in  any  given  line  of  business. 
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There  are  questions  to  be  determined  in  the  cause  which 
-should  be  settled  by  the  court  itself,  or  by  directing  an  is- 
sue out  of  chancery,  to  be  tried  by  a  jury,  to  ascertain 
■whether  any  of  the  conditions  or  covenants  of  the  deed 
from  Special  Commissioner  Powell  to  appellant  have  been 
violated,  to  the  prejudice  of  appellees,  and,  if  so,  the  dam- 
ages sustained  by  them.  In  Oil  Co.  v.  Blair,  113  Pa.  St. 
■83,  4  Atl.  218,  in  an  action  of  covenant, — a  case  in  which 
the  cause  of  action  was  the  same  as  the  case  at  bar, — 
brought  by  the  lessor  avainst  the  lessee  for  breach  of  cove- 
nant in  refusing  to  bore  any  other  wells,  the  instruction 
given  by  the  trial  court  to  the  jury  as  to  the  measure  of 
-damages  for  the  breach  of  said  covenant,  and  held  not  to 
be  error,  was  as  follows:  "Ascertain  how  much  more  oil 
"the  plaintiff  ought  to  have  received  than  he  actually  did  re- 
ceive, and  the  value  of  it  during  the  times  when  it  should 
Jiave  been  delivered  to  him.  From  this  deduct  the  cost  of 
producing  what  ought  to  have  been  produced  at  the  time, 
under  the  circumstances,  and  with  the  appliances  then 
known,  and  add  to  this  remainder  the  interest  un  it  from 
■the  time  when  the  oil  ought  to  have  been  produced  to  the 
-present  time,  and  this  will  be  the  measure  of  damages  sus- 
tained by  the  plaintiff."  This  rule,  however,  cannot  apply 
in  case  at  bar,  so  far  as  deducting  the  cost  of  production  is 
concerned,  because  the  oil,  as  provided  in  the  contract,  is 
to  be  delivered  to  plaintiffs  free  of  cost. 

It  is  assigned  as  error  by  appellant  that  the  court  made 
Milton  A.  Ammons  and  Armina  Ammons  parties  defend- 
.ant  to  the  suit  after  the  cause  had  been  submitted,  and 
without  filing  an  amended  bill.  Appellant  objected  to  the 
action  of  the  court  in  so  making  them  parties.  They  were 
-entitled  to  one  half  the  royalty  in  the  oil  produced,  while 
plaintiffs  were  entitled  to  the  other  half.  They  should 
have  been  made  parties  plaintiff,  instead  of  defendants,  and 
could  not  properly  be  made  defendants  in  any  case  without 
an  amended  bill  filed  for  the  purpose,  showing  what  inter- 
est, if  any,  they  had  in  the  subject  -matter  in  controversy. 
For  the  reasons  herein  stated,  the  decree  of  the  circuit 
court  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings to  be  bad  therein. 

Reversed. 
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Law  v.  Rich  et  al. 
Submitted  February  5, 1900— Decided  March  31,  1900. 

1.  CoKPOViK-noTX— Surrender— FranchiMe—Di*»olution. 

A  resolution  by  the  stockholderB  o(  a  joint-atock  coniptmf 
to  discontinue  itu  business  under  section  56,  chapter  53,  Code 
IHQI,  operates  as  a  voluntary  surrender  of  the  corporate  fran- 
chise, and  a  dissolution  of  the  corporation,     (p,  635.) 

2.  Equity  JvRisDiunoy—SUitute. 

Equity  has  no  jurisdiction,  except  as   authorized  by   stat^ 
ute,  to  dissolve  a  corporation,     (p.  636). 
8.    Co  HPOBATiox— i?ecci  CO-—  £iU — Jurisdiclion. 

When  a  dissolation  of  a  joint-stock  corporation  has  been 
made  by  resolution  of  its  stockholders,  under  section  56, 
chapter  53,  Code  1891,  if  a  creditor  asks  a  court  of  chancery 
to  administer  its  assets  through  a  receiver  or  otherwise,  the 
bill  must  state,  as  a  basis  of  jurisdiction,  the  failure  of  the 
corporation  to  provide  ample  funds  to  sufficiently  secure  the 
debts  of  th^  corporation,  as  required  by  that  aectioo.  (p.  637). 
4,    Cbssation  of  Business  Not  Dissolution. 

A  mere  eessation,  or  suspension,  or  discontinuance  by  a 
corporation  of  its  corporate  business,  unless  by  resolution 
of  its  stockholders  to  discontinue  business,  will  not  operate 
as  adissolution  of  a  corporation,     (p.  637.) 

Appeal  from  Circuit  Court,  Ritchie  County, 

Bill  by  M.  L,  Law,  agrainst  Fred  fiicb  and  the  Oriole  Oil 
and  Gas  Company.  Decree  for  defendants,  and  plaintiff 
appeals. 

A  firmed. 

Davis  &  Woods,  for  appellant. 

Smith  D.  Turner,  for  apellees. 

Bkannon,  Judge: 

M,  L.  Law,  made  a  lease  July  19,  1895,  to  Fred  Rich,  of 
land  for  oil  and  gas  develoment,  which  lease  was  assigned 
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by  Rich  to  the  Oriole  Oilaud  Gas  Company,  a  corporation. 
Law,  claiminsf  that  under  the  terms  of  said  lease  some 
money  was  due  him  for  rent,  brought  a  suit  in  equity  in 
the  circuit  court  of  Ritchie  County  against  Rich  and  the 
said  Oriole  Company  to  enforce  said  debt  against  certain 
property  owned  by  that  company  in  Ritchie  County.  The 
defendants  demurred  to  the  bill  and  amended  bill,  assign- 
ing as  cause  of  demurrer  want  of  jurisdiction  in  equity  to 
entertain  the  suit.  The  Oriole  Oil  and  Gas  Company  also 
answered.  The  court  held  that  the  bill  showed  no  equity, 
and  dismissed  the  case.     Law  appeals. 

There  are  several  questions  of  importance  in  the  con- 
struction of  the  lease  which  it  would  be  proper  to  dis- 
cuss if  there  were  jurisdictioc  in  equity,  but,  as  we  hold 
there  is  not,  it  is  improper  to  discuss  them  in  this  suit, 
and  they  are  left  in-tact  now  for  consideration  in  another 
suit  properly  involving  them.  This  is  a  suit  for  money 
claimed  as  rent  under  said  lease,  purely  a  money  demand, 
proper  for  a  law  court.  The  only  ground  upon  which  the 
bill  predicates  jurisdiction  in  equity  is  the  allegation  that 
"said  Oriole  Oil  and  Gas  Company  resolved  to  discontinuue 
its  busmess  as  a  corporation  under  the  laws  of  this  State 
on  the  8th  day  of  February,  1897,  a  long  time  aftt;r  said 
debt  had  become  payable."  At  the  Btart  I  will  say  that  a 
general  equity  jurisdiction  cannot  be  appealed  to  as  war- 
rant to  dissolve  a  corporation.  "Courts  of  equity  have  no 
general  jurisdiction  to  decree  the  dissolution  of  a  corpora- 
tion by  a  forfeiture  of  its  franchises,  and  therefore  cannot 
exercise  such  a  power,  unless  given  by  statute,"  9  Am. 
&  Enc.  Law  {2d  Ed.)  601;  5  Am.  &Eng.  Dec.  Eq  128. 
Therefore,  neither  because  of  any  inherent  jurisdiction  in 
equity  nor  because  of  a  discontinuance  of  its  business  can 
equity  take  jurisdiction  of  this  case.  Nothing  is  pleaded 
as  aground  of  jurisdiction  except  the  fact  that  the  corpora- 
tion had  resolved  to  discontinue  its  business.  Our  statute 
(Code  1891,  chapter  53,  section  57)  provides  that  not  less 
than  one-third  in  interest  of  the  stockholders  of  a  corpora- 
tion may,  by  a  suit  in  equity,  obtain  a  decree  of  dissolution 
of  the  corporation  by  showing  sufficient  cause  therefor. 
This  is  an  additional  power  given  courts  of  equity,  but  this 
bill  cannot  be  sustained  by  that  section.    What  effect  has 
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the  mere  discontinuance  of  business  by  a  corporation  upon 
its  corporate  life?  It  does  not  operate  alone  as  a  dissolu- 
tion. Nonuser — total  nonuser — of  the  franchise  does  not 
do  so.  The  State  must,  by  a  proper  proceeding-,  have  an 
adjudication  of  the  fact  of  nonuser  or  misuser  of  the  cor- 
porate charter,  and  of  its  consequent  forfeiture  and  disso- 
lution, before  the  life  of  the  corporation  ends.  Moore  v. 
SchopperU  23  W.  Va.  282;  Lumber  Co.  v.  Ward,  30  W.  Va. 
43,  (3S.  E.  227);  9  Am.  &  Eng.  Enc.  Law  (2d  Ed.;  563, 
574.  But  it  is  cle<ir  law  that  the  mere  suspension  or  discon- 
tinuance of  business  by  a  corporation  will  not  destroy  its 
life.  The  discontinuance  or  suspension  may  be  tempora- 
ry, often  advisable  for  the  interests  of  the  stockholders. 
The  State  may  step  in,  if  the  public  is  injured,  and  take 
away  the  charter  for  such  a  discontinuance  of  its  business 
as  is  misuser  or  nonuser.  Our  Code,  chapter  53,  section 
7,  tolerates  a  suspension  of  business  for  two  years,  and  de- 
clares that  a  longer  suspension  shall  operate  a  forfeiture 
of  corporate  rights  and  privileges;  says  they  shall  cease. 
But  that  forfeiture  must  be  enforced  by  the  State,  not  by 
an  individual.  All  this  shows  that  mere  discontinuance  of 
business  does  not  alone  dissolve  <t  corporation.  It  does 
not  authorize  a  creditor  to  avail  himself  of  jurisdiction  in 
equity  to  have  the  assets  administered  for  the  benefit  of 
creditors,  as  in  the  case  of  a  dissolved  corpoiation.  A 
discontinuance  of  business  does  not  dissolve,  nor  even  an 
assignment  for  the  benefit  of  creditors.  5  Thomp.  Corp. 
§§  661?,  6664,  6482.  We  have  a  provision,  however, 
in  Code  1891,  chapter  53,  section  56,  authorizing  stockhold- 
ers in  general  meeting  by  resolution-of  a  majority  of  the 
capital  stock  voting  for  it  to  discontinue  business.  What 
is  the  effect  of  such  a  resolution?  Does  it  merely  discon- 
tinue the  business  temporarilj'?  Or  is  it  a  final  dissolu- 
tion? It  is  well-settled  corporation  law  that  a  corporation 
may  be  dissolved  by  the  surrender  of  its  franchises,  and 
this  is  done,  not  by  the  directors,  but  by  a  majority  of  the 
stockholders.  9  Am.  &  Eng.  Enc.  Law  {2d  Ed.)  546: 
Cook,  Corp.  §  629.  That  is  a  common-law  power. 
The  stockholders — the  owners — may  gfive  up  the  boon 
granted  them  by  surrendering  it  to  the  hand  that  gave 
the  corporate  life,    I  interpret  section  56,  above  referred 
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to,  as  a  statute  declaratory  of  this  commoa-law  power.  It 
is  true  it  uses  the  words  "discontinue  the  business  of  the 
corporation,"  and  does  not  use  the  word  "dissolve";  and  it 
is  true  that  under  the  general  law  a  mere  discontinuance 
of  business  does  not  dissolve  the  corporation,  as  stated 
above;  but  I  notice  that  the  section  has  above  it  the  words, 
"Of  the  Voluntary  Dissolution  of  a  Corporation, "  which 
leads  me  to  the  conclusion  that  a  resolution  passed  under 
that  section,  by  a  majority  in  interest  of  the  stockholders, 
would  operate  as  the  common-law  surrender  of  the  fran- 
chise, and  estinguisb  the  corporation.  1  notice  that  the 
author  of  the  late  valuable  collection  of  West  Virginia  cor- 
poration statutes,  "Chilton  on  West  Virg'nia  Corpora- 
tions," is  of  the  same  opinion,  as  indicated  by  the  form  of 
resolution  of  dissolution  (page  87).  I  understand  such  to 
be  Judge  Joh.nson's  opinion  in  Pyles  v.  Furniture  Co..  30 
W.  Va.  143  (2  S.  E.  909).  Inasmuch  as  the  statute  itself 
denominates  such  a  resolution  a  "voluntary  dissolution!" 
and  provides  for  the  di%'ision  of  the  assets  after  payment 
of  liabilities,  I  conclude  that  such  a  resolution  is  a  surren- 
der and  end  of  the  franchise.  But  this  bill  does  not  aver 
anything  but  a  discontinuance  of  business.  Though  it 
avers  that  the  company  resolved  to  discontinue  it,  yet  it 
does  not  say  whether  the  stockholders  or  dire:tors  had 
adopted  a  resolution.  Only  the  stockholders  could  pass 
such  a  resolution.  A  mere  cessation  of  business,  without 
resolution  by  the  stockholders,  would  not  operate  a  disso- 
lution. The  bill  does  not  state  the  facts  clearly  and  dis- 
tinctly constituting  actual  dissolution.  If  it  did,  there 
would  be  jurisdiction  for  one  creditor  to  ask  the  appoint- 
ment 01  a  receiver  to  take  charge  of  and  administer  the  as- 
sets of  the  corporation  under  Code,  chapter  53,  section  58. 
Further,  the  bill  does  not  say  that  the  stockholders  passea 
any  resolution  of  dissolution,  without  which  equity  would 
not  have  jurisdiction.  The  most  that  can  be  said  for  the 
jurisdiction  in  equity  is  that  the  bill  means  to  so  charge. 
This  is  to  ask  the  Court  to  presume  the  existence  of  such 
a  resolution;  but  on  that  hypothesis  the  bill  should  go  on 
to  say  thai  the  stockholders  and  directors  had  failed,  as 
required  by  section  56,  to  make  provision  for  the  payment 
of  debts,  for  it  is  only  in  the  event  that  no  such   provision 
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has  been  made  or  that  ioadequate  provision  has  been  made, 
by  the  stockholders  for  the  payment  of  debts,  that  said 
section  56  allows  a  creditor  to  go  into  chancery.  That 
section  contemplates,  along  with  section  £8,  that  tt  is  only 
when  the  corporation  has  failed,  upon  voluntary  dissolutioD, 
to  properly  devote  its  assets  to  the  payment  of  debts, 
that  it  shall  be  involved  in  litigation.  Therefore,  we 
affirm  the  decree,  but  without  prejudice  to  any  party  to 
the  cause  in  any  other  suit  touching  the  matters  mentioned 
in  the  record. 

Affirmed. 


CHARLESTON. 

Case  Manufacturing  Co.  v.  Sweeny  et  al. 
Submitted    January    24,   1900.— Decided  March  31.    1900. 

1.  WP&^i^—AmiyaM—JaTitdiistion. 

In  determining'  the  question  of  jurisdiction  In  an  action  (or 
the  recovery  of  money  on  contract,  which  cornea  to  this  Court 
on  appeal  to  the  circuit  court,  and  writ  of  error,  the  amount 
claimed  In  the  stimmons  must  determine  the  question  of  jaris- 
diction,     (p.  640). 

2.  UNLl^triDATED  DAMAQES— &f-0(f. 

Unliquidated  dantageacannotbe  the  subjectof  a  set-off.  (p.641). 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  the  Case  Manufacturing  Company  against  J. 
S.  Sweeny  and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error. 

Dismissed. 

Payne  &  Hamilton,  for  plaintiff  in  error. 

A.  P.  Farley  and  W.  R.  Lilly,  for  defendants  in  error. 
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English,  Judge: 

A.  R,  Case  and  E.  N.  Case,  partners  under  the  firm 
name  of  the  Case  Manufacturing'  Company,  broug^bt  a  civil 
action  before  a  justice  of  the  peace  of  Fayette  Countv,  for 
the  recovery  of  money  due  on  contract,  agfainst  J.  S. 
Sweeny,  W.  Sweeny,  and  John  Cregor.  Process  was 
served  on  J.  S.  Sweeny,  and  the  same  was  returned  "Not 
found"  as  to  the  other  defendants.  The  suit  was  predi- 
cated on  a  promissory  note  dated  July  16,  1898,  executed 
by  J.  S.  Sweeny  and  W.  Sweeny,  and  payable  September 
1st  to  the  order  of  John  Cregor,  for  eighty  dollars.  The 
defendants  pleaded  payment,  and  filed  specifications  of 
set-oS  amounting  to  ninety-six  dollars  and  sixty-nine  cents; 
and  thereupon  E.  N.  Case  filed  his  claim  for  damages 
against  the  defendant,  J.  S.  Sweeny,  for  failing  to  log  tim- 
ber in  compliance  with  his  contract,  as  a  counter  set-off. 
The  case  was  heard,  and  judgment  rendered  for  the  de- 
fendant for  three  dollars  and  sixty  cents.  A  new  trial  was 
awarded  by  the  justice,  and  on  the  second  trial  judgment 
was  given  in  favor  of  the  defendant  for  five  dollars  and  costs, 
and  the  plaintiff  obtained  an  appeal  to  the  circuit  court.  On 
the  trial  of  the  appeal  in  the  circuit  couri  the  plaintiffs  of- 
fered in  evidence  said  note  for  eighty  dollars.  The  defend- 
ant filed  bis  set-off  of  ninety  six  dollars  and  sixty-nine 
cents,  and  E.  N.  Case  tendered  his  claim  for  damages 
against  said  Sweeny  of  four  hundred  and  fifteen  dollars  and 
eighteen  cents,  which  was  ordered  to  be  filed.  The  case  was 
submitted  to  a  jury,  and  resulted  in  a  verdict  for  the  de- 
fendant. The  plaintiffs  moved  for  a  new  trial,  which  was 
overruled,  an  exception  was  taken,  and  judgment  ren- 
dered against  plaintiffs  for  costs,  and  from  this  judgment 
the  plaintiffs  obtained  this  writ  of  error. 

In  considering  this  case,  we  encounter  at  once  the  ques- 
tion of  jurisdiction,  which  may  incidentally  involve  several 
of  the  questions  raised  by  the  assignment  of  errors  and 
the  points  discussed  in  the  briefs  of  counsel.  Was  the 
amount  in  controversy  su£Gcient  to  confer  jurisdiction  up- 
on this  Court?  In  the  summons  the  plaintiffs  asserted 
that  they  would  demand  of  the  defendants  judgment  for 
eighty-oae  dollars  and  forty  cents,  and  the  set-off  filed  by 
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Sweeny  amounted  to  ninety-six  dollars  and  sixty-nine 
cents,  neither  of  which  amonnts  would  give  this  Court 
jurisdiction.  The  plaintiffs  obtained  this  writ  of  error, 
and  it  is  incumbent  on  them  to  show  jurisdiction  in  the 
Court  to  which  they  resort  for  relief,  \\i.  Stewart  ■<i.  Rail' 
road  Co.,  33  W.  Va.  88(10  S.  E.  26),  this  Court  held  that, 
"in  determining  the  question  of  jurisdiction  in  an  action 
before  a  justice  for  a  wrong,  the  amount  claimet?  in  the 
summons,  not  the  damage  shown  by  the  testimony,  must 
control."  See,  also,  Todd  v.  Gates  20  W.  Va.  464.  So, 
also,  in  State  v.  Lambert,  24  W.  Va.  399,  which  was  an 
action  before  a  justice  to  recover  damages  for  the  breach 
of  an  official  bond,  it  was  ht:Id  that  "the  amount  of  dam- 
ages alleged  and  claimed  in  the  summons,  and  not  the  pen- 
alty of  such  bond,  must  be  considered,  as  determining  the 
jurisdiction  of  the  justice."  And  in  Faulconcr  v.  Sthison, 
44  W.  Va.  546  (29  S.  E.  1011),  it  is  held  that  "it  is  the 
amount  claimed  by  the  plaintiff  in  his  declaration  or  bill, 
or  by  the  defendant  in  his  plea  or  answer  of  set-off,  not 
the  amount  found  due  to  either,  which  tests  the  right  to 
a  writ  of  error  or  appeal  for  them,  respectively,  as  regards 
jurisdiction."  Applying  these  principles  to  the  case  at 
bar,  the  plaintiffs  would  certainly  not  be  entitled  to  a  bear- 
ing in  this  Court;  the  amount  demanded  in  their  summons 
and  complaint  being  only  for  eighty-one  dollars  and  forty 
cents. 

Is  the  claim  of  the  plaintiffs  for  the  jurisdiction  of  this 
Court  improved  by  the  fact  that  they  were  allowed  to  file 
as  a  counter  set-off  the  claim  of  E.  N.  Case  against  J,  S. 
Sweeny  lor  four  hundred  and  fifteen  dollars  and  eighteen 
cents,  for  damages  occasioned  by  failing  to  \o^  timber  in 
accordance  with  his  contract?  This  counter  setnaff  was 
improperly  filed,  for  several  reasons:  In  the  first  place, 
the  damage  is  claimed  to  have  accrued  to  E.  N.  Case  indi- 
vidually, by  reason  of  the  breach  of  a  contract  made  by 
him  with  the  defendant  Sweeny,  while  this  suit  was  insti- 
tuted by  the  Case  Manufacturing  Company.  The  set-off 
filed  by  the  defendant  was  fur  merchandise  sold  to  the 
Case  Company.  As  to  this  sct-jff,  the  defendant  would  be 
deemed  to  have  brought  a  suit;  and,  even  if  the  damages 
claimed  as  a  counter  ael-off  by   E.  N.  Case  had  been  so- 
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claimed  by  the  Case  Company,  tfaey  were  unliquidated 
damages, — not  appearing  to  have  grown  out  of  the  same 
transaction, — and  should  not  have  been  filed  as  a  counter 
set-off  to  the  defendant's  set-off.  That  unliquidated  dam- 
ages cannot  be  made  the  subject  of  set-off,  see  Navigation 
Co.  V.  Rice,  9  W.  Va.  636;  Guano  Co.  v.  Appling,  33  W. 
Va.  470  {10  S.  E.  809) ;  and  Hargreaves  v,  Kimberly,  26  W. 
Va.  788.  The  claim  asserted  by  the  plaintiffs  in  this  case, 
to  wit,  eighty-one  dollars  and  forty  cents,  must  be  consid- 
ered the  amount  in  controversy,  so  far  as  the  right  of  the 
plaintiffs  to  this  writ  of  error  is  involved;  and,  that  being 
insufficient  to  entitle  them  to  the  jurisdiction  of  this  Court, 
this  writ  of  error  is  dismissed. 

Dismissed. 


CHARLESTON. 


SiLMAM  V.  Stump  et  al. 

Submitted  January  12,  1900.— Decided  March  31,  1900.  .     ^ 

Bill  op  ^KVisw—Jppearance— Demurrer. 

A  petition  filed  by  a  widow  on  behalf  of  herself  and  infant 
children,  alleging'  that  their  property  has  been  sold  and  eac- 
riflced  under  decrees  deceitfully  obtained  by  a  creditor  of  the 
deceased  husband  and  father,  should  be  treated  as  an  original 
bill  in  the  nature  of  a  bill  of  review,  and  should  be  properly 
matured  before  being'  finally  heard;  and  it  is  error  to  dispose 
of  the  same  adversely  on  mere  ex  parte  aCQdavits,  without 
appearance  thereto,  except  by  a  disinterested  party  who  de- 
murs, and  thereby  admits  the  truth  of  the  alleg^ations  of 
such  petition,     (p.  643). 

Appeal  from  Circuit  Court,  Kanawha  County. 
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Suit  by  Peter  Silmaa  against  J.  L.  Stump  and  others. 
Judgment  decrees  for  plaintiff,  and  defendant,  Matiie  A. 
Savage,  appeals. 

J?ciersci/. 

W.  S.  Laidley  and  T.  S.  Clark,  for  appellant. 
J.  F.  Cork,  and  Watts  &  Ashbv,.  for  appellee. 

Dent.  Judge: 

Mrs.  Mattie  A.  Savage  appeals  from  four  several  de- 
crees  of  the  circuit  court  of  Kanawha  County  in  the  case 
of  Peter  Silman,  administrator,  against  J.  L.  Stump  and 
others.  This  is  a  suit  instituted  by  Peter  Silman,  admin- 
istrator of  James  R.  Savage,  deceased,  against  the  widow, 
heirs,  and  creditors  of  said  decedent,  to  subject  his  real 
estate,  consisting  of  a  bouse  and  lot,  to  the  payment  of  his 
debts.  The  suit  appears  to  have  been  matured  regularly. 
Guardian  ad  litem  was  appointed  for  the  infant  defend- 
ants. An  answer  was  filed  for  the  appellant  admitting  the 
debt  of  J.  L.  Stump,  and  asking  that  her  dower  be  set  aside 
to  her  in  money.  The  other  adult  defendants  answer, 
and  a  reference  is  had  to  a  commissioner,  who  makes  his 
report.  No  exceptions  thereto,  and  the  report  is  confirmed. 
A  decree  for  sale  is  entered.  The  property  is  sold,  sale  re- 
ported, and  confirmed  without  exception.  The  Glen  Elk 
Company  debt  is  sustained  by  the  deed  of  trust,  and  is 
admitted  by  the  appellant.  The  Stump  debt  is  admitted 
to  be  correct  by  the  appellant,  and  is  sustained  by  Stump's 
evidence,  the  only  two  persons  having  knowledge  of  its 
justness.  In  absence  of  contest  over  them,  the  evidence 
in  support  of  each  is  sufficient  to  establish  at  least  a, prima 
facie  case.  These  are  the  only  two  debts  presented.  The 
appellant  having  agreed  to  take  her  dower  in  money,  the 
court  could  not  determinle  the  same  until  sale  of  the  prop- 
erty. She  was  not  entitled  to  dower  as  against  the  pur- 
chase money,  nor  the  costs  made  necessary  to  enforce  the 
sajne.  Costs  partake  of  the  nature  of  the  debt  in  behalf 
of  which  tbey  accrue.  She  is  entitled  to  dower  against  the 
Stump  debt  and  the  costs  made  necessary  to  enforce  the 
same^  The  dower  in  the  case  arising  from  the  sale  of  the 
land  is  not  of  sufficient  money  value  to  give  this  Court 
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jurisdiction.  Nor  could  the  Court  review  the  errors  in 
the  taxation  and  allowance  of  costs  for-  the  same  reason. 
There  is  no  error  prejudicial  to  the  appellant  in  any  of  the 
decrees  entered  prior  to  the  filing  of  her  petition  of  which 
this  Court  has  jurisdiction.  The  only  questions  of  error, 
then,  of  which  this  Court  has  jurisdiction,  arise  on  this 
petition,  which  must  be  regarded  as  an  original  bill  in  the 
nature  of  a  bill  of  review.  Springston  v.  Morris,  34  S.  E. 
766.  While  no  parties  are  formally  made  to  this  bill, 
which  is  the  better  practice,  yet  the  plaintiff  and  de- 
fendants in  the  original  bill,  and  the  purchaserof  the  prop- 
erty, all  of  whom  are  necessary  parties  thereto,  are  named 
therein;  and,  if  they  did  not  appear  without,  should  have 
been  summoned  to  answer  the  same.  This  bill,  although 
not  stating  so  succinctly,  appears  to  have  been  filed  by  the 
appellant  in  behalf  of  herself  and  as  next  friend  for  her 
infant  children  for  the  purpose  of  securing  their  rights  in 
the  property  in  controversy.  This  she  had  the  right  to 
do.  Among  other  things,  she  alleges  that  she  author- 
ized no  one  to  appear  and  file  an  answer  for  her  in 
said  suit,  but  such  answer  was  filed  without  her 
consent  or  authority;  that  "the  Glen  Elk  Company  inform- 
ed her  that  they  had  brought  no  suit,  and  did  not 
wish  to  enforce  their  claim,  but  would  give  her  all 
the  time  desired;  and  Dr.  Stump  told  her  that  he  would! 
not  force  the  property  to  sale,  but  would  get  in  condition 
that  when  she  found  a  purchaser  the  court  could  sell  and 
confirm  the  sale  and  make  a  title;  that  she  has  been  oif  ered 
six  hundred  dollars  for  the  property,  and  files  afKdavits 
herewith  showing  it  to  be  worth  eight  hundred  dollars, 
etc;  that  she  never  appeared  before  the  commissioner 
making  the  report,  nor  did  she  know  of  the  property  being' 
advertised  for  sale,  and  when  she  heard  of  it  she  went  to' 
Dr.  Stump,  and  reminded  him  of  his  promise  not  to  sell 
the  same,  and  he  said  he  would  attend  to  it,  and  notify  her, 
and  he  never  notified  her  of  anything,  and  when  she  heard 
it  had  been  sold  she  went  to  Mr.  H.  B.  Smith,  and  he  said 
he  would  notify  her  of  the  time  to  go  before  the  court  to 
have  the  sale  set  aside,  and  she  received  a  letter  from  him 
dated  October  28,  1896,  saying  the  report  had  been  offered 
to  the  court,  'and  for  me  and  my  attorney  to  go  at  once  to 
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file  objections,' etc., 'when  I  immediately  went  the  same 
day,  and  there  was  no  court  in  session,  and  I  learned  after- 
wards that  the  sale  had  been  confirmed  more  than  a  iveek 
from  this  date;  so  that  by  the  promises  of  both  parties 
your  petitioner  has  been  deprived  of  making^  objections 
to  the  progress  of  the  cause  and  the  dispusitioa  of  her 
property.'"  There  was  no  appearance  to  this  petition 
except  by  the  plaintiff,  who  demurred  thereto.  No  pro- 
cess was  issued  thereon.  The  circuit  court,  after  making 
an  order  allowing  a  small  sum  for  dower  out  of  an  alleged 
excess,  and  applying  it  to  rent,  refused  the  relief  prayed  in 
the  petition,  and  thereby  virtuatlv  sustained  the  demurrer 
thereto,  although  such  demurrer  admits  the  allegations 
aforesaid.  The  property  had  sold  for  three  hundred  and 
sixty  dollars.  The  demurrer  admits  it  to  be  worth  eight 
hundred  dollars,  and  that  the  petitioner  was  prevented 
from  making  defense  in  the  suit  by  the  conduct  and  prom- 
ises of  the  real  plaintiff,  to  wit,  J.  L.  Stump,  in  whose  in- 
terest the  suit  was  brought  and  prosecuted;  and  thus  pre- 
venting her  from  attending  the  sale,  and  'lidding  on  the 
property,  or  preventing  its  confirmation.  The  petition 
further  alleges  that  the  property  would  rent  for  sufficient 
in  five  years  to  pay  the  indebtedness  thereon,  or  that  it 
could  be  so  partitioned  that  a  part  thereof  could  either  be 
laid  off  for  her  dower,  or  sold  for  sufficient  to  pay  the  in- 
debtedness. These  allegations  are  admitted  to  be  true  by 
the  demurrer.  No  answers  are  filed,  but  four  affidavits 
are  improperly  received  and  considered  b;  the  court  to 
controvert  the  value  of  the  property  as  admitted  by  the 
demurrer  of  one  of  the  affiants.  The  offer  made  by  the 
purchaser  to  the  widow  to  take  four  hundred  dollars  cash 
for  the  property  must  he  regarded  as  a  mere  bluff,  as  he 
well  knew  she  had  not  the  cash,  and  twenty-four  dollars 
and  thirty-four  cents  had  already  been  taken  off  of  her  for 
alleged  rent.  However  this  may  be,  the  court  should  have 
treated  her  petition  as  an  original  bill  in  the  nature  of  a 
bill  of  review,  and,  if  the  proper  parties  thereto  declined 
to  appear  and  answer  without,  process  should  have  been 
issued  and  setved  upon  them.  If  she  and  her  children 
have  been  unjustly  deprived  of  their  property  by  deceitful 
representations  of  the  creditor  for  whose  debt  it  was  be- 
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ing  sold,  it  should  be  restored  to  them,  and,  if  not,  the 
parties  in  interest  could  have  easily  made  this  plain  by 
proper  pleadings  and  proofs  according  to  the  practice, 
principles,  and  rules  of  equity.  It  is  the  peculiar  province 
of  a  court  of  equity  to  protect  those  v?ho  are  helpless,  and 
unlearned  in  the  law,  from  the  greedy  machinations  and 
deceitful  practices  of  others;  and  a  widow  ought  not  to  be 
denied  her  just  dues  through  fear  that  through  her  oft-re- 
peated coming  she  may  be  troublesome.  The  decree  of 
the  3d  day  of  May.  1897,  is  reversed,  and  this  cause  is  re- 
manded to  the  circuit  court,  with  direction  to  mature  the 
petition  of  the  appellant  treated  as  an  original  bill  in  the 
nature  of  a  bill  of  review  for  a  hearing,  and  to  further  dis- 
pose of  the  same  according  to  the  rules  and  principles 
governing  courts  of  equity;  and  that  Peter  Silman,  the 
appellee,  personally  pay  the  costs  of  this  appeal,  his  de- 
fense of  this  petition  being  a  violation  of  his  duty  to  pro- 
tect and  preserve  the  estate  of  his  decedent. 

Jfevcrsed. 


CHARLESTON. 

Wood  ei  at  v.  City  of  Hinton. 

Submitted  January  24,  1900.— Decided  March  31,  1900. 

1.    AcTio.v  Against  Cm— Allegations. 

A  declarntion  filed  against  a  municipal  corporation  in  an 
action  on  the  cast;,  wliich  avers  that  the  common  council  au- 
thorized the  plaintiff  to  erect  a  carpenter  shop  on  a  certain 
lot  within  Buch  municipality,  with  the  knowledge  that  a 
steam  engine  would  be  necessary  in  running  the  machinery 
connected  with  such  shop,  and  that  after  the  erection  of  such 
shop  the   council   modified   euch  permit   so   as   to   forbid   th« 
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us«  of  Buch  steam  engine  therein,  to  the  ^eat  dama^  aod 
loss  of  tbe  plaintiff,  states  no  sufficient  cause  of  action  agsioat 
■uch  municipality,     (p.  648). 
2.    Abatement  of  Nuisance— /tnmapes. 

The  power  of  the  common  council  of  a  cltj^,  town,  or  vil- 
lage to  prevent  or  abate  nuisances  Is  governmental  and  dis- 
cretionary, and  for  the  proper  exercise  thereof  the  city  can- 
not be  held  liable  for  the  loss  or  destruction  of  property  or 
damages  occasioned  thereby.  Such  loss,  if  any,  must  fall 
upon  the  actual  or  proposed  nuisancer,     (p.  6*8). 

Error  to  Circuit  Court.  Summers  County. 
Action  by  D.  C.  Wood  &  Co.  against  the  city  of  Hintoo. 
Judgment  for  plaintiffs,  and  defendant  brings  error. 
Reversed. 
Miller  &.  Read,  for  plainttfi  in  error. 
Vinson  &  Thompson,  for  defendants  in  error. 

Dent,  Judge: 

D.  C.  Wood  &  Co.,  plaintiffs,  sued  tbe  city  of  Hinton, 
defendant,  in  tbe  circuit  court  of  Summers  County,  and 

recovered  a  judgment  for  $ .     Defendant  obtained    a 

writ  of  error.  The  whole  questioned  involved  rises  on 
the  demurrer  to  the  declaration  which  is  as  follows:  "State 
of  West  Virginia,  County  of  Summers — ss.:  In  the  circuit 
court  thereof.  D.  C.  Wood  and  W.  H.  Griffith,  partners  in 
trade  under  the  firm  name  and  style  of  D.  C.  Wood  &  Co., 
complain  of  the  city  of  Hinton,  a  municipal  corporation 
duly  organized  and  existing  under  the  laws  of  the  State  of 
West  Virginia,  of  a  plea  of  trespass  on  the  case,  for  that 

theretofore,  to  wit,  on  the day  of ,  1897,  at  the 

time  of  the  damage  and  injury  to  the  said  plaintiffs  as  here- 
inafter mentioned,  in  the  city  of  Hinton  as  aforesaid,  tbe 
plaintiffs  applied  to  the  common  council  of  the  said  city  of 
Hinton,  then  and  there  assembled  for  the  purpose  of  trans- 
acting business  for  the  said  city  of  Hinton,  for  permission 
to  erect  a  carpenter  shop  on  a  certain  lot  in  said  citv  (said 
lot  being  on  Third  avenue,  and  known  as  the 'Saul  Lot'); 
and  the  said  common  council,  well  knowing  of  what  the 
said  carpenter  shop  consisted,  and  how  the  same  was  to  be 
operated,  granted  the  plaintiffs  the  privilege  to  erect  said 
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carpenter  shop  upon  the  said  lot,  witbiu  the  corporate  lim- 
its of  said  city.  The  plaintiSs,  acting-  in  good  faith  and  in 
accomlance  to  the  provisions  in  said  permit,  leased  the  lot 
mentioned  as  aforesaid  for  a  period  of  five  years,  payings 
therefor  a  large  sum  of  money,  to  wit,  three  hundred  dol- 
lars, and,  still  acting  in  accordance  to  said  permit,  the 
plaintiffs  proceeded  to  tear  down  the  building  in  which 
said  carpenter  shop  was  located,  and  to  move  said  building 
and  shop,  and  ail  tools  and  fixtures  thereto  be'onging,  a 
g-reat  distance,  and  at  a  great  cost,  to  wit,  three  hundred 
dollars,  and  the  plaintiffs  began  to  erect  their  shop,  com- 
plying with  the  terms  of  the  said  permit  granted  by  the 
said  common  council;  and  after  they  had  gotten  the  said 
building  well-nigh  completion,  and  bad  expended  a  great 
deal  ot  labor  and  a  large  sum  of  money,  to  wit,  five  hundred 
dollars,  in  the  purchase  of  material  and  the  hire  of  labor 
lor  *he  construction  of  the  said  building  on  the  lot  afore- 
said, to  wit,  the  Saul  lot,  the  said  common  council  for  the 
city  of  Hinton,  without  notice  to  the  plaintiSs,  convened  a 
meeting,  and  at  said  meeting  the  said  common  council  re- 
voked or  so  changed  the  said  permit  as  to  prevent  the  said 
plaintiffs  from  putting  in  the  machinery  and  appliances 

necessary  to  run  said  carpenter  shop,  and  on  the day 

o€ ,  1897,  the  chief  of  police  for  the  city  aforesaid 

served  a  notice  on  the  plaintiffs  not  to  put  in  said  shop  any 
steam  engine,  thereby  rendering  the  said  shop  entirely 
worthless  to  the  plaintiffs;  the  said  defendant  well  knowing 
at  the  time  the  permit  aforesaid  was  granted  that,  in  order 
to  operate  the  machinery  which  was  necessary  to  carry 
on  their  business  aforesaid,  it  was  necessary  for  them  to 
employ  a  steam  engine,  in  order  to  operate  their  machin- 
ery aforesaid.  And  by  reason  of  the  order  revoking  and 
changing  said  permit,  and  the  notice  served  by  the  chief 
of  police  aforesaid,  the  machinery,  tools,  appliances,  and 
steam  engine  were  greatly  damaged,  impaired,  and  ren- 
dered worthless,  by  reason  of  the  plaintiffs'  inability  to 
procure  proper  place  to  store  the  same,  to  the  amount  of 
two  hundred  dollars.  And  by  reason  of  the  premises 
aforesaid,  to  wit,  the  revocation  of  the  order  or  permit  for 
the  erection  of  the  building  aforesaid,  plaintiffs  were  hin- 
dered, delayed,  and  prevented  from  carrying  on  their  usual    - 
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bnaineas  and  avocation  for  a  \oa.^  space  of  time,  to  wit,  for 

the  apace  of months,  by  reason  of  whicb  they  sna- 

tained  t^eat  injury  and  loas,  to  wit,  to  the  amount  of  seven 
hundred  dollars,  by  reason  of  the  allegations  aforesaid, 
and  the  premises  aforesaid,  all  of  which  were  well  known 
to  the  defendant.  Wherefore,  by  means  of  the  premises, 
and  of  the  wrongs,  grrievances,  and  injuries  hereinbefore 
mentioned,  said  plaintiffs  have  sustained  damages  to  the 
amount  of  two  thousand  dollars.  Therefore  they  sue. 
Lively,  Thompson  &  Lively,  and  J.  S.  Thompson,  P.  Q." 
This  declaration  states  no  cause  of  action  against  the 
city  of  Hinton,  whatever.  The  city  of  Hinton,  as  a  branch 
of  the  State  government,  cannot  be  held  liable  in  a  suit  for 
damages  for  any  act  done  by  its  of&cers  in  discharge  of,  or 
attempting  to  discharge,  its  governmental  powers.  Among 
these,  as  provided  in  the  statute,  is  the  power  to  prevent 
injury  or  annoyance  to  the  public  or  individuals  from  any- 
thing dangerous,  offensive,  or  unwholesome;  to  abate  or 
cause  to  be  abated  anything  which,  in  the  opinion  of  the  ma- 
jority of  the  whole  council,  shall  be  a  nuisance;  to  regulate 
the  keeping  of  gunpowder  and  other  combustibles.  None 
of  these  are  what  are  called  positive  or  administrative  pow- 
ers, but  they  are  all  purely  governmental  and  discretion- 
ary. The  refusal  of  the  town  authorities  to  permit  the 
nse  of  a  steam  engine  in  the  building  complained  of  is  prob- 
ably because  of  its  being  a  nuisance,  either  from  fire, 
smoke,  or  noise,  or  all  combined.  Whether  it  was  soor 
not,  that  was  a  matter  for  the  council  to  determine;  and,  it 
having  so  determined,  its  action  is  final,  unless  annulled  by 
proper  judicial  proceedings.  This  right  of  the  council 
seems  to  be  conceded,  but  the  complaint  is  that  the  council 
first  gave  permission,  and  then,  after  it  had  been  acted 
upon  by  the  plaintiffs  at  large  expense,  it  revoked  the  au- 
thority to  use  a  steam  engine,  and  thereby  cause  the  plant- 
iffa  loss  and  damages.  If  the  council  is  wrung  in  tbe 
course  it  pursued,  the  town  is  in  no  sense  liable.  Even 
after  the  works  were  fully  erected  and  in  operation  the 
town  would  have  had  the  right  to  abate  them,  if  they  proved 
o  be  a  nuisance  to  the  public  or  individuals.  This  belongs 
to  its  govermnental  and  public  powers.  Every  person  en- 
gaged in  a  business  that  may  become  a  nuisance  must  take 
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notice  of  the  law  in  this  respect,  although  permitted  to  do 
so  in  the  begfinning  by  public  authority.  This  is  a  risk  as- 
sumed when  such  business  is  engaged  in  by  such  person. 
It  is  beyond  the  power  of  the  town  council  to  contract 
away  the  authority  to  prevent  or  abate  nuisances,  and,  if 
they  should  do  so,  their  acts  are  ulira  zires  null  and  void, 
and  the  town  is  not  bound  thereby,  nor  made  liable  to  dam- 
ages by  reason  of  a  breach  of  such  void  contract.  Parken- 
burg  Gas  Co.  v.  City  of  Parkersburg,  30  W.  Va.  435,  (4  S.  E. 
650);  Spilman  v.  City  of  Parkersburg,  35  W.  Va.  605,  (14  S.  E. 
279) .  It  is  not  averred  in  the  declaration  that  the  act  com- 
plained of  was  wrongful  or  illegal,  and,  if  not,  the  town  could 
Dot,  certainly,  be  liable  for  the  lawful  acts  of  any  of  its  au- 
thorities. If  either  the  granting  the  permit  in  the  first. in- 
stance, or  revoking  it  in  the  second,  was  an  unlawful 
assumption  of  authority,  which  is  not  averred  in  the  declar- 
ation, the  town  could  not  be  held  liable  for  damages  conse- 
quent thereon  or  arising  therefrom.  It  has  been  repeat- 
edly held  that,  "as  to  the  powers  and  functions  of  an  incor- 
porated town  of  a  public  governmental  character,  it  is  not 
liable  for  damages  caused  by  the  wrongful  acts  of  negli- 
gence of  its  ofiBcers  or  agents  therein."  Bartlett  v.  Toinu  of 
Clarksburg,  45  W.  Va.  393,  (31  S.  E.  918),  43  L.  R.  A.2y5; 
Thomas  v.  Towt  of  Grafton,  34  W.  Va.  282,  (12  S.  E.  478); 
Brow?t's  Adm'rv.  Tovjn  of  Guyandotte,  34  W.  Va.  299,  (12 
S.  E.  707),  11  L.  R.  A.  121;  Mendclw  City  of  WAee/iiig,  28 
W,  Va.  233.  If  the  act  complained  of  was  a  lawful  exercise 
of  power,  which  appears  to  be  admitted  in  the  declaration, 
the  town  could  not  be  held  liable,  although  injurious  to  the 
individual.  Such  injuries  always  are  i he  result  of  the  pre- 
vention or  abatement  of  nuisances,  and  yet  they  must  be 
prevented  or  abated  by  the  police  power;  and  the  nuis- 
ancer must  bear  the  loss  occasioned  thereby,  even  to  the 
expense  of  abatement.  Batimgar/tierv.  Hasty,  100  Ind. 
575;  Meeker  y.  Van  Rensselaer,  15  Wend.  397.  From  this 
it  is  plain  the  plaintiff  showed  no  cause  of  action  against 
the  defendant.  The  judgment  is  reversed,  the  demurrer 
to  the  declaration  sustained,  and  the  »uit  dismissed. 
Reversed. 
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CHARLESTON. 

McGraw  v  Roller. 

Submitted  February  10,  1900— Decided  March  31,  1900. 

Aphe  A  L —Error—  Beeord— Affirmance. 

Where  the  record  shows  no  error  aifirmatively,  the  judg- 
ment will  be  affirmed.  Croft  t.  Uann  (W.  Va.)  33  S.  E.  260; 
Furdee  v.  S/iay  (W.  Va.)  34  S.  E.  746;  Griffith  v.  Corrolhrrs,  24 
S.E.S69;  (42W.Va.S9);  ITcM  v.  JaiVO',  23  S.  E  644.  (41  W.  Va. 
463).     (p.  652). 

Error  to  Circuit  Court,  Webster  County. 

Action  by  John  T.  McGraw  against  Jobn  E.  Roller. 
Judgment  for  plaintiff.     Defendant  brings  error. 

Aprmed. 

W.  S.  Laidlicy,  for  plaintiff  in  error. 

Jake  Fisher  and  W,  E.  R.  Byrne,  for  defendant  in  er- 
ror.- 

Dent,  Judge: 

John  T.  McGraw,  plaintiff,  sued  John  E.  Roller,  defend- 
ant, in  an  action  of  assumpsit,  in  the  circuit  court  of  Web- 
ster County,  and  obtained  a  judgment  for  eight  hundred 
and  thirty-seven  dollars  and  forty-two  cents.  The  defend- 
ant DOW  here  insists  that  the  court  erred  in  refusing  to 
quash  the  summons  and  abate  the  action.  The  ground  of 
his  motion  is  that  at  the  time  of  the  service  of  the  summons 
he  claims  that  he  was  a  non  resident  of  the  Stdte,  tempora- 
rily in  attendance  on  the  court,  both  as  a  suitor  and  an  attor- 
ney, and  was,  therefore,  privileged  from  the  service  of  civil 
process.  After  service  of  summons,  \be  rules  were  duly 
taken,  and  on  the  12th  day  of  November,  1898,  the  court 
entered  the  following  order  and  judgment: 

"/oAw  T.  McGraw  vs.  John  E.  Roller,  In  Assumpsit. 
This  day  came  the  plaintiff,  by  Jake  Fisher,  his  attornej, 
and  the  defendant,  by  H,  C.  Thurmond,  bis  attorney,  ap- 


L:,j,i..db;CiOO^IC 


W.Va.]  McGbaw  v.  Roller.  6S1 

peared  specially  for  the  purpose  of  having  the  writ 
quashed,  and  thereupon  the  said  defendant,  by  his  said  at- 
torney, moved  the  court  to  quash  the  writ  herein  for  rea- 
sons stated  in  hts  special  plea,  and  the  said  defendant  ten- 
dered his  said  special  plea  in  writing,  setting  out  the 
matters  aforesaid,  to  the  filing  of  which  the  plaintiff  ob- 
jected, which  objection,  being  considered  i>y  the  court,  is 
sustained,  and  said  special  plea  is  refused,  and  the  motion 
aforesaid  overruled,  to  which  ruling  of  the  court  the  de- 
fendant, by  his  attorney,  excepted.  Whereupon  the  said 
defendant  was  solemnly  called,  but  came  not,  and  all  mat- 
ters of  law  and  fact  arising  in  this  case  are  submitted  to 
the  court,  and  thereupon  the  court  finds  for  the  plaintiff 
tl]t>  sum  of  eight  hundred  and  thirty*seven  dollars  and 
forty-two  cents.  Therefore,  it  is  considered  bv  the  court 
that  the  plaintiff,  John  T.  McGraw,  recover  of  the  defend- 
ant, John  E.  Roller,  the  sum  of  eight  hundred  and  thirty- 
seven  dollars  and  forty-two  cents,  with  interest  thereon 
from  this  date,  together  with  his  costs  in  this  behalf  ex- 
pended." 

The  plea  referred  to  is  as  follows,  to  wit: 

"The  said  defendant,  by  his  attorney  (appearing  only 
for  the  purpose  to  have  the  writ  in  this  case  quashed),  for 
plea  says:  That  the  defendant,  John  E.  Roller,  is  a  non- 
resident uf  the  State  of  West  Virginia;  that  he  is  a  prac- 
ticing attorney  in  the  circuit  court  of  Webster  County; 
that  the  last  (August)  term  of  said  court  began  on  the  1st 
day  of  August,  1898;  that  said  defendant  was  within  the 
jurisdiction  of  the  court  as  a  practicing  attorney,  and  also 
as  a  suitor  therein,  attending  to  his  business  as  such  attor- 
ney and  suitor  in  said  court  on  the  1st  day  of  August,  1898; 
that  the  writ  in  this  case  was  served  on  defendant  on  said 
Istdayof  August,  1898,  as  appears  by  the  return  of  the 
sheriff  thereon;  that  defendant  believes  that  be  was  ex- 
empt from  the  service  of  said  writ  on  him  on  said  dav,  as 
well  as  during  said  term  of  court,  and  also  during  his  at- 
tendance at  and  upon  said  court,  and  ingoing  to  and  return- 
ing from  the  same;  that  defendant  is  now,  and  was  on  the 
1st  day  of  August,  1898,  a  resident  of  the  State  of  Virginia. 
Wherefore,  the  defendant  prays  the  Judgment  of  this  Court 
if  it  will  take  cognizance  of  the   return  on  said  writ,  and 
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that  tbe  retarn  thereon  be  quashed.    H.  C.  ThurmcHid, 
Attorney. 

"Slate  of  West  Virginia,  Webster  County,  to  wit:  H.  C. 
Thurmond,  being  sworn,  says  that  he  is  the  attorney  for 
tbe  defendant  named  in  the  foregoing  plea  (for  the  pur- 
poses therein  stated) ;  that  he  knows  the  contents  thereof, 
and  that  the  facts  and  allegations  therein  contained  are 
true,  except  so  far  as  they  are  stated  to  be  upon  informa- 
tion and  belief;  and  that  such  facts  as  are  therein  stated  to 
be  upon  information  and  belief  he  believes  to  be  trne. 
Sworn  to  before  me  this  10th  day  of  November,  1898." 

This  is  tbe  whole  of  the  record  made  in  court.  There 
is  no  bill  of  exceptions  nor  certificate  of  facts.  The 
plea  was  properly  rejected.  It  was  not  verified  by  affi- 
davit (section  39,  chapter  125,  Code)  nor  filed  in  time,  as 
required  by  section  16,  Id.  The  motion  to  quash  couies 
too  late,  because  it  amounts  to  an  exception  to  the  jurisdic- 
tion of  the  court  tbrougn  failure  of  proper  service  of  the 
summons,  and  therefore  could  only  be  raist;d  as  required 
in  the  last  section,  referred  to  by  plea  in  abatement 
There  is  still  another  serious  objection  to  tbe  consideration 
of  this  case  on  tbe  legal  question  raised  by  tbe  plaintiff  in 
error,  and  this  is  that  tbe  record  presents  no  facts  on 
which  this  Court  can  act.  In  bis  unsworn  plea  defendant 
attempts  to  set  out  facts  showing  tbe  privilege  be  claims 
for  himself;  that  is,  immunity  from  summons.  This  does 
not  amount  to  proof,  but  is  merely  a  rejected  pleading'. 
On  his  motion  tbe  court  found  against  him.  By  its  rec- 
ords it  may  have  possessed  the  information  as  to  whelher 
he  was  an  attorney  or  suitor  required  to  be  in  attendance 
on  the  day  of  tbe  service  of  tbe  summons  or  not.  This 
Court  has  no  such  source  of  information;  and  tbe  circuit 
court,  having  found  against  him,  must  have  determined 
that  he  was  not  such  a  person  as  was  entitled  to  immunity 
from  the  service  of  process.  Its  judgment  is  presumed  to 
be  right,  and  he  must  show  the  error  therein  by  the  rec- 
ord. It  must  affirmatively  appear.  The  evidence  on 
which  the  circuit  court  determined  the  motion  does  not  ap- 
pear in  the  record.  There  is  nothing  that  this  Court  can 
do  but  affirm  the  judgment,  which  is  accordingly  done. . 
Affirmed. 
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CHARLESTON. 

Phillips  et  al.  v.  Devbnv. 

SHbmitted  January  30,  1900— Decided  March  31,  1900. 

Just  ICE — ^iumnums—A  mendment. 

VThere  a  party  brings  a  civil  action  for  the  recovery  o( 
money,  on  contract,  before  a  justice  of  the  peace,  and  has  the 
summons  served  and  returned,  he  cannot,  over  the  objection 
of  .the  defeniiant,  on  motion,  have  the  summons  amended  by 
inserting'  the  names  of  additional  parties  as  joint  plaintiffs, 
(p.  655). 

Error  to  Circuit  Court,  Marioa  County. 

Actios  by  J.  F,  Phillips  and  others  against  Thomas  A. 
Deveny.  Judgment  for  plaintiffs,  and  defendant  brings 
error. 

Reversed. 

WiLLJAM  S.  Haymond  and  B.  L.  Cutcher,  for  plaintiff  in 
error. 

W.  S.  Meredith  and  P.  M.  Hoge,  for  defendants  in  er- 
ror. 

Engush,  Judge: 

On  the  16th  of  March,  1897,  J.  F.  Phillips  brought  a  civil 
action  against  Thomas  A.  Deveny,  for  one  hundred  dollars, 
before  a  justice  of  the  peace  of  Marion  County.  On  March 
23d  the  summons  was  returned,  "Kxt^cuted,"  and  the  case 
was,  on  motion  of  the  defendant,  continued  for  seven  days; 
and  on  March  30th  counsel  for  plaintiff  moved  to  amend 
the  summons  by  inserting  the  names  of  J.  O.  MtNeely,  J. 
M.  Arnett,  C.  O.  Jackson,  C.  B,  Nay,  James  H.  Nuzum,  and 
J.  P.  Thompson,  a  bridge  committee,  as  joint  plaintiffs 
with  said  Phillips.  To  this  amendment  the  defendant  ob- 
jected. The  objection  was  overruled,  and  said  names 
were  inserted.  After  the  plaintiffs  had  introduced  all  of 
their  evidence  in  support  ot  the  claim  sued  on  in  this  ac- 
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tion,  the  defendant,  by  his  counsel,  moved  the  court  to  ex- 
clude said-  evidence  because  the  contract  sought  to  be  re- 
covered upon  was  a  verbal  one,  and  was  within  the  statute 
of  frauds,  and  should  be  in  writing,  to  make  the  defendant 
liable  for  its  performance,  which  motion  was  overruled. 
The  defendant  was  then  examined  as  a  witoess,  and  judg^ 
meat  was  rendered  for  the  plaintiffs  for  one  hundred  dol- 
lars, with  interest  and  costs.  From  this  judgment  an  ap- 
peal was  taken  by  said  Deveny  to  the  circuit  court  of  said 
county,  which  appeal  was  certified  by  said  circuit  court  to 
the  intermediate  court  for  trial,  and  that  court  gave  judg- 
ment for  the  defendant.  The  plaintiffs  took  a  bill  of  ex- 
ceptions, setting  forth  the  evidence,  and  obtained  a  writ  of 
error  to  the  circuit  court,  and  that  court,  having  consid- 
ered the  case,  reversed  the  intermediate  court,  and  gave 
judgment  for  the  plaintiffs.  From  this  judgment  the  de- 
fendant obtained  this  writ  of  error,  which  brings  np  for 
our  consideration  the  regularity  of  the  proceedings  be- 
fore the  justice  of  the  peace. 

It  appears  that  this  suit  was  instituted  by  Phillips  alone, 
against  the  defendant,  and,  after  the  summons  had  been 
executed,  counsel  for  the  plaintiff  moved  to  amend  the 
summons  by  inserting  the  names  of  six  other  parties  (a 
bridge  committee)  as  joint  plaintiffs  with  Philips,  which 
amendment  was  allowed  by  the  justice  over  the  objection 
of  the  defendant,  and  the  case  proceeded  in  the  name  of  all 
of  these  plaintiffs  until  its  final  determination.  Was  it 
proper  to  allow  this  introduction  of  new  parties  plaJntifF 
by  amendment  of  the  summons?  The  summons  pre- 
scribed by  statute  was  directed  to  a  constable,  command- 
ing him,  in  the  name  of  the  State  of  West  Virginia,  to  sum- 
mon Thomas  A.  Deveny  to  appear  before  the  justice,  on  a 
day  therein  named,  to  answer  the  complaint  of  J,  F.  Phil- 
lips in  a  civil  action  for  the  recovery  of  money  due  on  con- 
tract; and  while  in  response  to  that  summons  the  defend- 
ant was  required  to  appear,  and  might  have  cume  jirepared 
to  answer  the  complaint  of  Phillips,  non  constat  that  be 
should  come  prepared  toanswer  the  complaint  of  six  other 
parties  plaintiff,  known  as  a  "brids^e  roTirrit1ee,"nr  as 
many  more  names  as  the  plaintiff  might  ask  to  hav<;  in- 
serted as  joint  plaintiffs  in  the   summons.     Our  statutes- 
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are  liberal  in  reference  to  amendment  of  pleading^son  trials 
before  justices  of  the  peace,  and  in  an  action  of  unlawful 
detainer  the  justice  may  allow  an  amendment  of  the  sum- 
mons, if.  in  his  opinion,  the  description  of  the  premises  is 
not  sufhcient;  but  we  fail  to  find  any  statute  allowing  the 
summons  to  be  amended  by  makinf^  additional  parties 
plaintiff  after  the  summons  has  been  issued  and  served. 
Section  15,  chapter  125,  of  the  Code,  provides  that  the 
court  may  permit  the  plaintiff  to  amend  the  writ  or  declar- 
ation so  as  to  correct  a  variance,  but  it  does  not  allow  the 
writ  to  be  so  amended  as  to  make  new  parties  plaintiff.  In 
the  case  under  consideration,  Phillips  filed  his  complaint, 
and  demanded  one  hundred  dollars;  and,  although  six  other 
plaintiffs  were  added  by  amendment,  the  case  was  tried 
and  judgment  given  on  the  complaint  and  demand  of  Phil- 
lips alone.  We  cannot  perceive  how  a  demand  asserted  by 
Phillips  as  due  to  himself  alone  can  constitute  the  same  de- 
mand or  cause  of  action  due  to  him  and  six  others.  Such 
a  change  of  plaintiffs  surely  introduced  a  new  cause  of  ac- 
tion, and  it  was  error  in  the  justice  to  render  judgment  for 
the  plaintiffs  in  said  action.  It  was  also  error  in  the  cir- 
cuit court,  on  appeal,  to  render  judgment  for  said  demand 
and  interest.  In  my  view  of  the  case,  the  evidence  shows 
that  said  Phillips  had  no  cause  of  action  against  the  de- 
fendant, and  the  names  of  the  other  plaintiffs  were  improp- 
erly inserted  in  the  summons.  The  judgment  is  reversed, 
and  the  action  dismissed,  without  prejudice  to  any  proper 
action  the  plaintiffs  may  see  cause  to  institute. 

Jfez-ersed. 
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CHARLESTON. 


Lewis  v.  Chesapeake  &  Ohio  Ry.  Co. 
Submitted  January  13,  1900— Decided  March  31, 1900. 

1.  Carriers— ZoM  qf  Freight— Damaget— Liability. 

The  Chesapeake  and  Ohio  Railway  Companj  received  for 
shipment  to  Liverpool  two  car  loads  of  lumber,  and  issued 
its  bill  of  lading,  containing,  among  others,  this  clause;  "(!2) 
This  contract  is  executed  and  accomplished,  and  all  liability 
hereunder  temiinatcB,  on  the  delivery  of  the  said  property  Xi 
the  steamship,  her  master,  agent,  or  servants,  or  to  the 
steamship  company,  or  on  the  steamship  pier  at  the  said  port 
[Newport  News];  and  the  inland  freight  charges  shall  be  a 
first  lien,  due  and  payable  by  the  steamship  company."  Hrid, 
that  the  placing  of  the  himber  on  the  pier  of  the  Chesapeake 
and  Ohio  Railway  Company  at  said  port,  nnder  its  own  ex- 
clusive control  and  custody,  was  not  suiBcient  to  relieve  It 
of  its  liability  as  a  common  carrier  for  damages  for  the  loss 
of  said  lumber,    (p.  659). 

2.  Demurbeb  to  EviDENCR-^u4vmenf. 

On  a  demurrer  to  evidence,  if  the  evidence  is  such  that  th« 
court  ought  not  to  set  aside  the  verdict  of  a  Jury  in  favor  of 
the  demurree,  the  court  should  give  judgment  against  the 
demurrant,     (p.  664). 

Error  to  Circuit  Court.  Kanawfaa  County.       * 

Action  by  C.  C.  Liewis  against  the  Chesapeake  &  Ohio 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error. 

A^ffirmed. 

SiMMS  &  Ekslow,  for  plaintiff  in  error. 

Flournoy,  Price  &  Smith,  for  defendant  in  error. 

"McWhorteb,  Presidekt: 

On  the  1st  day  of  March,  1897,  and  on  the  11th  day  of  the 
same  month,  C.  C.  Lewis  shipped  over  the  Kanawha  kud 
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Micbigan  Railway  two  carluadsof  lumber,  consigned  to 
E.  D,  Hotcfakiss,  Newport  News,  Virginia,  to  be  shipped 
to  Liverpool,  England.  Lewis  sent  the  bills  of  lading  is- 
sued by  the  Kanawha  and  Michigan  Railway  to  Thurston 
Lewis,  at  Cincinnati, — the  agent  of  the  Chesapeake  and 
Ohio  Railway  Company,  who  issued  foreign  bills  of  lading 
over  the  Chesapeake  and  Ohio  Railway  and  the  Chesapeake 
and  Ohio  Steamship  Company,  Limited.  One  car  load  arriv- 
ed at  Newport  News  on  the  12th  day  of  March,and  the  other 
on  the  31st  day  of  March,  1897.  That  arriving  on  tne  12th 
of  March  was  unloaded  on  the  19th  of  March,  and  the  other 
was  unloaded  on  the  10th  of  April,  and  the  lumber  piled  on 
the  pier  of  the  Chesapeake  and  Ohio  Railway  Company  at 
the  place,  to  be  delivered  to  the  Chesapeake  and  Ofaio 
Steamship  Company.  In  the  earh'  morning  of  the  27tb  of 
April  the  pier  took  fire  from  the  adjoining  pier,  and  the 
lumber  was  destroyed,  Lewis  brought  his  action  of  tres- 
pass on  the  case  against  the  Chesapeake  and  Ohio  Railway 
Companv  in  the  circuit  court  of  Kanawha  County  for  dam- 
ages for  the  loss  of  the  lumber.  Defendant  demurred  to 
the  declaration,  and  each  count  thereof,  in  which  plaintiff 
joined,  and,  on  being  argued,  the  court  overruled  the  de- 
murrer, to  which  ruling  defendant  excepted;  but  as  de- 
fendant neither  in  its  petition  for  writ  of  error  nor  in  its 
brief  adverts  to  the  same,  and  as  the  declaration  seems  to 
be  sufficient,  it  will  be  so  regarded.  On  the  29th  of  March, 
1899,  a  jury  was  impaneled  and  sworn  to  try  the  general 
issue  of  not  guilty.  When  the  evidence  was  all  in,  the  de- 
fendant demurred  In  writing  to  plaintiff's  evidence,  in 
which  the  plaintiff  joined,  and  the  jury  returned  a  verdict^ 
subject  to  the  decision  of  the  court  on  the  demurrer,  as- 
sessing the  damages  of  plaintiff  at  the  agreed  sum  of  two 
hundred  and  seventy  dollars  and  thirty  cents  in  case  the 
court  should  overrule  the  demurrer.  On  the  29th  of  March 
the  court  overruled  the  demurrer  to  the  evidence,  and  en- 
tered judgment  upon  the  verdict.  Defendant  obtained 
from  one  of  the  judges  of  this  Court  a  writ  of  error  and. 
contends  that  the  court  erred  in  not  sustaining  the  demur- 
rer to  the  evidence,  for  the  reason  that  the  stipulation  in 
the  bill  of  lading  exonerated  the  company  from  liability 
from  fire  not  caused  by  the  canier's  negligence;  and,  sec- 
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ond,  "that  the  lumber  was  delivered  at  Newport  News, 
aad  the  bill  of  lading  exonerates  the  compaoy  for  any  loss 
not  occurring  through  its  negligence  after  its  delivery  at 
the  port  for  trans-shipment  by  the  steamship  company;" 
and,  third,  "that  the  stipulation  provides  that  the  company 
shall  only  be  liable  as  warehouseman  after  it  is  placed  in 
its  warehouses  or  piers,  and  there  was  no  negligence 
shown  on  the  part  of  the  compaoy,  and  in  fact  it  did  not 
leave  it  to  presumption,  but  the  company  showed  by  its 
testimony  that  it  was  not  negligent."  The  clause  in  tbe 
bill  of  lading  relied  on  by  appellant  to  exonerate  it  for 
any  loss  in  this  case  is  as  follows:  "(12)  This  contract  is 
executed  and  accomplished  and  all  liability  hereunder 
terminates,  on  the  delivering  of  the  said  property  to  tbe 
steamship,  her  master,  agent,  or  servants,  or  to  the  steam- 
ship company,  or  on  the  steamship  pier  at  the  said  port; 
and  the  inland  freight  charges  shall  be  a  first  lien,  due  and 
payable  by  the  steamship  company,"— and  cites  Ratheay 
Co.  V.  Clayton,  173  U.  S.  348,  19  Sup.  Ct.  421,  43  L.  Ed. 
725,  in  support  of  its  position,  the  syllabus  of  which  case 
is  as  follows:  "The  Texas  and  Pacific  Railway  Company 
received  at  Bonham,  in  Texas,  four  hundred  and  sixty- 
seven  bales  of  cotten  for  transportation  to  Liverpool.  It 
was  to  be  taken  by  the  company  over  its  road  to  New  Or- 
leans, and  thence  to  Liverpool,  by  a  steamship  company, 
to  which  tt  was  to  be  delivered  by  the  railway  company  at 
its  wharf  in  New  Orleans.  Each  bill  of  lading  contained 
the  following,  among  other,  clauses:  'The  terms  and  con- 
ditions hereof  are  understood  and  accepted  by  the  owner, 
viz:  (1)  That  the  liability  of  the  Texas  and  Pacific  Rail- 
way Company  in  respect  to  said  cotton,  and  under  this  con- 
tract, is  limited  to  its  own  line  of  railway,  and  will  cease, 
and  its  part  of  this  contract  be  fully  performed,  upon  de- 
livery of  said  cotton  to  its  next  connecting  carrier;  and  in 
case  of  any  loss,  detriment,  or  damage  done  to  or  sustained 
by  said  cotton  before  its  arrival  and  delivery  at  its  final 
destination,  whereby  any  legal  liability  is  incurred  bv  any 
carrier,  that  carrier  alone  shall  be  held  liable  therefor  in 
whose  actual  custody  the  cotton  shall  beat  the  time  of  such 
damage,  detriment,  or  loss.'  The  cotton  reached  New 
Orleans  in  safety,  and  was  unloaded  at  the  wharf,  and  the 
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steamship  compiiny  was  notified;  but,  before  it  was  taken 
possession  of  by  that  companj,  it  was  destroyed  by  fire  at 
the  wharf.  The  owners  in  Liverpool  having  brooffbt  suit 
against  the  railway  company  to  recover  the  value  of  the 
cotton,  that  company,  on  the  facts  detailed  at  length  in  the 
opinion  of  the  court,  contended  that  the  cotton  had  passed 
out  of  its  possession  into  that  of  the  steamship  company, 
or,  if  the  court  should  hold  otherwise,  that  its  liability  as 
common  carrier  had  ceased,  and  that  it  was  only  liable  as 
a  warehouseman.  Held,  that  the  goods  were  still  in  the 
possession  of  the  railway  company  at  the  time  of  their  de- 
struction, and  that  that  company  was  liable  to  their  owners 
for  the  full  value,  as  a  common  carrier,  and  not  as  a  ware- 
housemaa."  It  is  true,  in  that  case  the  decision  seems  to 
turn  on  the  provision  in  the  bill  of  lading  that  "that  carrier 
alone  shall  be  held  liable  therefor,  in  whose  actual  custody 
the  cotton  shall  be  at  the  time  of  such  damage,  detriment, 
or  loss;"  and  the  defendant  had  placed  the  cotton  on  its 
own  wharf  at  the  place  of  delivery  to  the  steamship  com- 
pany, and  had  notified  the  latter  company  that  the  cotton 
was  upon  the  wharf,  ready  for  the  steamship  company  to 
take  it  away,  and  made  request  that  it  be  removed;  but 
the  company  had  not  received  it,  and  it  was  held  to  be  in 
the  actual  custody  of  the  defendant.  And  it  is  stated  in 
the  opinion  in  the  case  that:  "It  may  be  taken  as  estab- 
lished by  the  evidence  that  the  cotton  in  question  was  for 
some  days  before  the  fire  in  a  position  on  the  wharf  ready 
to  be  taken  by  the  steamship  company.  So  far  as  the  man- 
agement of  the  wharf  and  the  protection  of  the  cotton 
against  fire  were  concerned,  the  evidence  failed  to  show 
anv  negligence  on  the  part  of  the  railway  company.  The 
defendant  moved  for  a  verdict  in  its  behalf  upon  two 
grounds:  U)  The  evidence  showed  a  delivery  to  the  con- 
necting carrier  before  the  fire  occurred;  (2)  if  no  delivery 
took  place  before  the  fire,  there  had  been  a  sufficient  ten- 
der of  the  cotton  to  the  steamship  carrier,  and  thereafter, 
in  view  of  the  facts,  the  railway  company  should  be  deemed 
to  have  held  it  as  a  warehouseman,  and,  as  there  was  no 
proof  of  negligence,  it  was  not  liable  for  the  value  of  the 
cotton."  And  it  was  held  that  defendant  could  not  convert 
itself  into  a  warehouseman  by  proving  that  it  had,  before 
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the  fire*  tendered  tbe  goods  to  the  connecting  carrier,  and 
that  the  latter  neglected,  although  without  reasonable  ex- 
cuse, to  take  them  into  its  actual  custody.  "There  is  no 
room  for  the  contention  that  tbe  defendant  had  ceased  to 
be  a  carrier,  and  become  a  warehouseman.  It  had  done 
no  act  evidencing  its  intention  to  renounce  the  one  capacity 
and  assume  the  other.  Although  it  had  requested,  the 
steamship  line  to  remove  tbe  cotton,  it  had  not  specified 
any  particular  time  within  which  compliance  was  insisted 
on,  and  had  not  given  notice  that  tbe  cotton  would  be  kept 
or  stored  at  the  risk  of  the  steamship  line  upon  failure  tu 
comply  with  the  request.  The  request  to  come  and  re- 
move it  'as  soon  as  practicable'  was.  in  effect,  one  to  remove 
it  at  the  earliest  convenience  of  tbe  steamship  line. 
There  is  nothing  in  the  case  to  indicate  that  tbe  defendant 
had  not  acquiesced  in  the  delay  which  intervened  between 
the  request  and  tbe  fire." 

It  is  contended  by  appellant  in  its  brief  that  stipulation 
No.  12  in  the  through  bill  of  lading  "expressly  provides 
that  the  contract  of  the  Chesapeake  and  Ohio  Railway 
Company  is  executed  and  accomplished  when  the  lumber 
should  be  placed  on  tbe  pier  of  tbe  steamship  company  at 
Newport  News,  which  was  done."  Tbe  pier  upon  which 
the  lumber  was  placed  was  not  the  pier  of  the  steamship 
company,  but  tbe  pier  of  tbe  defendant,  entirely  and 
wholly  under  its  control  and  io  its  custody,  and  over  which 
the  steamship  company  had  no  control.  The  shipper,  by 
this  contract,  was  to  understand  that  the  steamship  com- 
pany bad  a  pier  at  Newport  News,  under  its  control  aod 
custody,  and  that,  when  his  lumber  should  be  placed  on 
such  pier,  it  would  be  in  tbe  care  of  a  reliable  and  respon- 
sible company.  But  it  was  not  placed  on  the  pier  of  the 
steamsbip  company,  but  on  the  pier  of  defendant,  and  re- 
mained in  its  care  and  custody;  and,  as  held  in  Michigan 
Cent.  R.Co.  y. Mineral  Springs  Mfg.  Co.,  16  Wall.  318.  21 
L.  Ed.  297:  "Public  policy  will  not  allow  the  carrier  to  es- 
cape responsibility  on  storing  the  goods  at  the  end  of  his 
route,  without  delivering,  or  an  attempt  to  deliver,  to  the 
connecting  carrier.  If  there  be  a  necessity  for  storage,  it 
will  be  considered  a  mere  accessory  to  the  transportation, 
and  as  not  changing  tbe  nature  of  the  bailment."     In  Mc- 

L:,j,i..jb;CiOO^IC 


W.Va.]  Lfewis  V.  C.  &  O.  Ry.  Co.  661 

Donald  V.  Railroad  Co.,  34  N.  Y.  497,  it  is  held:  "When 
goods  are  shipped  and  must  pass  through  the  hands  of  sev- 
eral intermediate  carriers  before  arriving  at  the  place  of 
their  destination,  the  duty  of  each  intermediate  carrier  is 
to  transport  the  goods  safely  to  the  end  of  his  route,  and 
deliver  them  to  the  next  carrier  beyond.  An  intermediate 
carrier  in  such  case  does  not  relieve  himself  from  liability 
by  simply  unloading  the  goods  at  the  end  of  his  route,  and 
storing  them  in  his  warehouse,  without  delivery  or  notice 
to,  or  any  attempt  to  deliver  to,  the  next  carrier."  Goold 
V.  Chapin,2Q  N.  Y.  259,  Appellant  did  nothing  to  change 
its  relation  from  that  of  carrier  to  warehouseman,  although 
it  is  claimed  that  delivery  was  made  by  placing  the  goods 
on  its  own  pier,  and  yet  retaining  control  and  custody  of  it. 
The  contract  fairly  bears  the  construction  that  the  deliv- 
ery was  to  be  on  the  pier  of  the  steamship  company.  If  it 
were  not  intended  to  be  so  understood,  clause  twelve 
should  have  provided  distinctly  for  delivery  on  its 
own  pier,  from  which  the  steamship  was  loaded;  and, 
even  with  such  provision,  it  is  very  doubtful  whether  it 
could  escape  its  liability  as  carrier.  Such  a  provision,  if 
held  good,  would  place  the  shipper  under  the  necessity  of 
having  an  agent  at  the  port  to  look  after  the  reshipment  of 
hiH  goods,  to  pass  them  on  to  their  destination.  In  this 
case  the  shipper  lives  and  does  business  some  four  hun- 
dred or  five  hundred  miles  from  the  terminus  of  appellant's 
route,  and  it  would  be  unreasonable  to  require  him  to  look 
after  the  transfer  of  his  goods.  There  was  certainly  no 
delivery  of  the  goods  on  the  pier  of  the  steamship  company 
at  the  port  of  Newport  News.  In  Berry  v.  Railroad  Co., 
44  W.  Va.  538.  (30  S.  E.  143),  it  is  held  that  "a  contract  or 
clause  in  a  bill  of  lading  limiting  the  liability  of  a  common 
carrier  or  exempting  it  is  valid,  provided  it  is  based  on  a 
valuable  consideration,  and  does  not  so  limit  or  exempt 
from  liability  or  negligence  of  the  carrier."  Maslin  v. 
Railroad  Co'.,  14  W.  Va.  180;  Bro-u>n  v.  Express  Co..  15  W. 
Va.  812;  Zouch  v.  Railway  Co.,  3ft  W.  Va.  524,  (15  S.  E. 
185),  17  L.  R.  A.  116;  5  Am.  &  Eng.  Enc.  Law,  298.  There 
is  nothing  in  the  case  at  bar  to  show  that  there  was  any 
valuable  considei ation  for  any  of  the  limitations  or  exemp- 
tions in  favor  of  appellant,  in  the  way  of  reduced  freight  or 
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otherwise.  Appellant  cites  and  relies  on  /Railroad  Co.  v. 
Reeves,  10  Wall.  176,  19  L.  Ed.  909;  Morrison  v.  Davis,  20 
Pa.  St.  171:  and  Denny  v.  Railroad  Co.,  13  Gray  481.  In 
all  these  cases  the  proximate  cause  of  tJie  loss  of  the  goods 
was  the  result  of  the  immediate  act  of  God.  In  the  first, 
an  unexpected  and  unusual  flood  in  the  Tennessee  river  at 
Chattanooga,  where  the  tobacco  in  question  was  caught  by 
the  waters  in  the  defendant's  cars,  In  the  case  of  Morri- 
son V.  Davis,  when  the  goods  were  being  transported  on 
a  canal  they  were  injured  by  the  wrecking  of  the  boat, 
caused  by  an  extraordinary  flood.  And  in  Denny  v.  Rail- 
road  Co.,  while  thegoods  were  properly  in  the  depotof 
the  defendant  at  Albany,  they  were  submerged  by  a  sud- 
den and  violent  flood  in  the  Hudson  river. 

While  appellant  does  not  contend  for  it  in  its  brief,  in  its 
petition  for  writ  of  error  it  seems  to  rely  upon  the  eleventh 
clause  of  the  bill  of  lading  to  give  it  the  character  of  ware- 
houseman after  the  lumber  was  placed  on  its  pier  at  New- 
port News,  which  provision  is  that  "no  carrier  shall  be  lia- 
ble for  delay,  nor  in  any  other  respects  than  as  warehouse- 
man, while  the  said  property  awaits  further  conveyance; 
and  in  case  the  whole  or  any  part  of  the  property  specified 
herein  be  prevented,  by  any  cause,  from  going  from  said 
port  in  the  first  steamer  of  the  ocean  line,  as  above  stated, 
leaving  after  the  arrival  of  such  property  at  said  port,  the 
carrier  hereunder  then  in  possession  is  at  liberty  to  for- 
ward said  property  by  succeeding  steamers  of  said  line,  or, 
if  deemed  necessary,  by  any  other  steamer."  It  appears, 
however,  that  two  steamers  of  the  line  which  was  to  carry 
the  lumber  left  the  port  after  the  last  car  of  the  lumber 
should  have  arrived  at  the  port.  It  was  received  by  appel- 
lant on  the  12th  of  March,  and  should  have  been  at  the  port 
some  days  before  the  sailing  of  the  Kanawha,  on  the  24tb 
of  March,  and  was  there  some  days  before  the  departure 
of  the  Rappahannock,  on  the  3d  of  April.  Wnetber  the 
lumber  was  forwarded  "with  reasonable  dispatch"to  New- 
port News  (the  last  car  being  received  on  the  12th,  and 
reaching  port  on  the  30th,  of  March)  was  a  fact  for  the 
jury  to  decide. 

It  is  contended  by  appellee  that  the  carrier,  being  bound 
at  common  law  to  forward   the  property  intrusted  to  it, 
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with  reasonable  dispatcb,  on  failure  to  do  so  is  liable  for 
its  loss.  McGrav;  v.  Railroad  Co,,  18  W.  Va.  361.  The 
second  clause  in  the  bill  of  ladingf  recognizes  ibis  oblige-. 
tioB,  when  it  provides  that  "no  carrier  is  bound  to  carry 
said  property  by  any  particular  train  or  vessel,  or  in  time 
for  any  particular  market,  or  otherwise  than  with  as  rea- 
sonable dispatch  as  its  general  business  will  permit;"  and 
it  is  claimed  to  be  shown  by  the  evidenct:  that  defendant 
was  guilty  of  most  culpable  and  inexcusable  negligence 
and  delay  in  forwarding  this  lumber.  By  defendant's  wit- 
ness, C.  B.  Doyle,  it  is  shown  that  three  or  four  days  are 
considered  a  very  good  time  on  coal  from  the  coal  territory 
up  here  to  Newport  News,  and  the  class  of  freight  in  ques- 
tion would  be  about  the  same.  One  of  the  cars  was 
shipped  on  the  1st  day  of  March,  and  the  other  the  10th 
day  of  same  month.  The  property  was  destroyed  by  fire 
on  the  27th  day  of  April;  one  car  load  having  been  in  the 
custody  of  the  defendant  fifty-seven  days,  and  the  other 
forty-seven  days,  before  it  was  burned.  The  first  car 
reached  Newport  News  March  12th.  The  second  car,  in- 
stead of  reaching  the  port  by  the  16th  of  March,  was  not 
received  there  until  the  30th  of  March.  It  appears  from 
the  evidence  that  the  steamship  company  had  at  that  time 
three  steamers  plying  between  Newport  News  and  Liver- 
pool,— the  Kanawha,  Rappahannock,  and  Shenandoah. 
The  first  left  Newport  News  for  Liverpool  on  March  24th, 
and  it  is  contended  by  appellee  that,  if  the  appellant  had 
forwarded  the  lumber  with  reasonable  dispatch,  both  cars 
would  have  been  at  Newport  News  in  ample  time  to  be 
loaded  upon  that  vessel,  as  one  car  had  already  been  there 
twelve  days  before  the  sailing  of  the  Kanawha,  and  the 
other  had  been  twelve  days  in  the  custody  of  appellant, 
while  reasonable  dispatch  only  requires  three  or  four  days 
for  it  to  reach  the  port.  The  Rappahannock  sailed  from 
Newport  News  April  3d,  and  yet  it  was  not  shipped  on 
■  that  vessel.  Appellant  introduced  evidence  tending  to 
show  that  the  cargo  of  the  Rappahannock  bad  been  made 
up  some  three  weeks  or  more  before  she  sailed;  but  the 
witness,  H.  C.  Blackiston,  who  said  that  the  cargo  of  the 
Rappahannock  was  made  up  by  freight  that  bad  been 
brought  prior  to  March  IStb,  or  the  12th  of  March,  and 
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that  tbey  got  the  informatton  of  the  shipment  of  the  tiro 
car  loads  on  the  20tb  of  March,  and  that  the  lumber  was  al- 
lotted to  the  Sheaaadoah,  which  should  have  been  at  New* 
port  News  on  the  18th  of  April,  but  which  did  not  arrive 
until  the  27th  of  April,  on  cross-examination  said  they  prac- 
tically cleaned  np  all  the  Liverpool  freight  that  was  availa- 
ble for  shipment  at  that  time,  that  there  was  very  little 
left  when  she  sailed,  if  anything.  Whether  there  was  neg- 
ligence on  the  part  of  appellant  was  a  question  for  the  jury, 
under  all  the  evidence  in  the  ca^e.  "If  the  evidence  is  sucb 
that  the  court  ought  not  to  set  aside  the  verdict  of  a  jurj 
in  favor  of  the  demurree,  tben  upon  a  demurrer  to  tbat 
evidence  the  court  should  give  judgment  afrainst  the  de- 
murrant." Heard  v.  Railway  Co.,  26  W,  Va.  455;  Foui/er 
V.  Railroad  Co.,  18  W.  Va.  579.  The  judgment  of  the  cip 
cuit  court  is  affirmed. 

A  firmed. 


CHARLESTON. 

--r  jji  MiLLb^  V.  Morrison  et  al. 

\  so  te&\ 

TiTdM'  Submitted  January  24,  1900— Decided  March  31,  1900. 

:  (lani 
S3  t 
a — m         ^'    '^E'*!**''*  Lien— ibrtiM. 

^      lad  In  a  suit  to  enforce  a  lien  for  purchase  money  of  land  by 

a  bolder  of  one  note  giren  tberefor,  bolders  of  other  notes 
equ^iUj'  secured  bj  such  Den  are  necessary  parties.     <p.  666). 
2.    Necesaary  VKveiifS— Decree— Re^'enal. 

^Vbe^e  necessary  parties  are  not  before  the  court,  the  decree 
wilt  be  reversed  without  passing  on  the  merits  of  the  case 
affecting  them,  and  the  case  remanded  for  further  proceed- 
^  inps.     (p.  667). 
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3.    Specific  Pbrporuanoe — Parties— Advene  Claims. 

In  a  suit  for  specific  performance  of  a  contract  for  aala 
of  land,  persons  claiming'  hostile  and  distinct  titles  adverse- 
ly to  the  title  sold  by  the  vendor  to  the  vendee  are  neither 
necessary  nor  proper  parties,  as  equity  will  not  settle  con- 
flicting titles  to  land  where  the  plaintiiT  has  no  equity  against 
the  person  claiming  adversely.  Heamier  v.  Morgan,  4  3.  £. 
400,  (30  W.  Va.  335),  (Syl.,  point  2).  disapproved,    tp.  669). 

Appeal  from  Circuit  Court,  Summers  County. 

Bill  by  Rose  E.  Miller  against  M.  H.  Morrison  and  oth- 
ers. From  the  decree.  Rose  E.  Miller  and  certain  of  the 
defendants  appeal. 

Reversed. 

MiLLKK  &  Read,  for  appellants. 

E.  C.  Kagle  and  McWhorter  &  Lowe^stein,  for  ap- 
pellees. 

Brannon, Judge: 

Rose  E.  Miller  filed  a  bill  in  equity  in  the  circuit  court 
of  Summers  County  agrainst  M.  H.  Morrison  and  others, 
stating-  that  Nancy  Hinton  had  sold  and  conveyed  to  Mor- 
rison a  tract  of  land  for  one  thousand  eight  hundred  dol- 
lars, of  which  seven  hundred  dollars  was  paid  cash  and 
three  hundred  dollars  was  to  be  paid  September  1,  1893, 
and  eight  hundred  dollars  to  be  paid  April  5,  1894,  for 
which  deferred  payments  a  litn  was  reserved;  that  Morri- 
son executed  two  notes  to  Hinton  for  the  deferred  pay- 
ments; that  Hinton  transferred  to  John  Hinton  two  hun- 
dred and  twenty-five  dollars  of  the  unpaid  purchase  money, 
and  that  Morrison,  by  agreement  of  parties,  executed  his 
note  for  that  two  hundred  and  twenty-five  dollars,  p'lyable 
to  John  Hinton,  and  that  John  Hinton  had  assigned  said 
note  to  James  H.  Miller,  and  that  he  had  transferred  it  to 
Rose  E.  Miller;  that  said  note  was  a  lien  as  part  of  the  pur- 
chase money  under  said  deed,  and  the  bill  prayed  a  sale 
thereof.  The  bill  does  not  say  who  owned  the  balance  of 
the  purchase  money,  except  from  the  inference  that  it  yet 
belonged  to  Nancy  Hinton.  Morrison  filed  an  answer, 
stating  that  he  paid  off  the  three  hundred  dollars  install- 
ment, and  that  by  request  of  Nancy  Hinton  he  had  taken 
up  the  eight  hundred  dollar  note,  which   was  a  negotiable 
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nute,  and  in  lieu  of  it  had  executed  five  new  notes  for  the 
balance  due  on  aaid  note,  which  new  notes  were  payable, 
one  to  Silas  Hioton,  one  to  John  Hinton  (which  is  the  note 
sued  on  in  this  case),  one  to  E.  £.  Helms,  one  to  Mary  A. 
Helms,  one  to  John  D.  Htnton,  and  another  to  John  D. 
Hinton.  This  answer  denied  all  further  liability  on  Mor- 
rison for  payment  of  what  balance  be  admitted  as  unpaid, 
on  the  grround  that  a  part  of  the  land  was  covered  by  an 
adverse  title  held  by  Warren  Fox  and  Delilah  Fox,  and 
that,  in  addition  to  that  interlock,  there  was  a  large  defi- 
ciency in  the  quantity  of  the  tract  sold,  and  that  he  was  en- 
titled to  abatement  of  the  purchase  money  on  account  of 
the  loss  of  land  by  reason  of  the  Fox  title  and  such  defi- 
ciency in  quantity,  and  that,  if  allowed  for  the  same,  he 
would  owe  nothing,  but  had  overpaid  the  correct  amount 
of  purchase  money;  and  the  answer  prayed  that  Morrison 
might  be  given  a  decree  against  Nancy  Hinton  for  the 
amount  which  Morrison  claimed  to  have  overpaid.  The 
case  was  referred  to  a  commissioner  to  report  on  the  quan- 
tity ot  the  tract,  and  what  abatement  of  purchase  money 
Morrisun  was  entitled  to,  what  balance  remained  unpaid, 
the  liens  on  the  land,  and  their  order.  The  court  rendered 
a  decree  overruling  substantially  the  findings  of  the  com- 
missioner, except  as  to  the  deficiency  in  quantity  found  by 
the  commiusiooer,  exonerating  Morrison  from  the  entire 
balance  of  purchase  money,  and  decreeing  three  hundred 
and  fifty-four  dollars  and  sixty-two  cents  in  favor  of  Mor- 
rison against  Nancy  Hinton  for  purchase  monev  overpaid 
by  Morrison.  From  this  decree  Rose  E.  Miller,  John  D. 
Hinton,  Nancy  Hinton,  John  Hinton,  Mary  A.  Helms  and 
E.  E.  Helms,  unite  in  an  appeal. 

There  is  a  plain  want  of  necessary  parties  to  the  cause. 
The  bill  did  not  make  Silas  Hinton,  John  D.  Hinton,  Mary 
A.  Helms,  or  E.  E.  Helms,  parties,  the  owners  of  notes  ex- 
ecuted for  purchase  money,  and  vitally  interested  in  the 
case.  When  the  answer  came  in,  showing  their  inter- 
est, as  such  owners,  in  the  case,  the  plaintiff  should  have 
made  them  parties  at  once  by  amended  bill:  they  claiming  to 
be  entitled  to  participate  in  the  lien  for.  purchase  money 
for  the  notes  executed  by  Morrison  to  them.  This  is  not 
a  judgment  creditors'  bill  to  convene  judgment  liens  under 
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the  statute  requiring:  all  judgment  lienors  to  come  forth 
and  file  their  liens  on  pain  of  their  loss,  but  it  is  a  vendors' 
lien  suit,  and  all  persons  holding:  notes  secured  by  such 
lien  are  indispensable  parties.  Benson  v.  Snyder,  42  W. 
Va.  223,  (24  S.  E.  880);  Marshall's  Ex'r  v.  Hall,  42  W.  Va. 
641,  (26  S.  E.  300).  Moreover,  when  the  commissioner's 
report  came  in  it  disclosed  that  C.  A.  Alvis  was  assignee 
of  John  D.  HintoQ  of  one  of  the  notes.  He  was  not  made  a 
party.  The  decree  took  away  from  all  these  owners  of 
notes  representing,  as  claimed,  the  balance  of  the  purchase 
money  due  from  Morrison,  all  their  rights  without  their 
being  present,  if  such  a  decree,  in  their  absence,  could 
take  away  their  rights.  I  think  it  could  not,  and  that  they 
could  harass  the  purchaser,  Morrison,  with  another  suit. 
Crickard  v.  Crouch's  Adm'rs,  41 W.  Va.  503,  (23  S.  E.  727) , 
only  expresses  an  almost  infallible  rule  of  equity  practice 
in  holding  that,  "where  proper  parties  are  not  properly  be- 
fore the  court,  the  decree  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings."  In  Smith  v.  Parsons, 
33  W.  Va.  644,  (11  S.  E.  68),  it  is  held  that,  when  lienholders 
are  interested  in  the  lands  of  a  debtor,  "if  it  appears  neces- 
sary to  a  safe  and  proper  decision  between  the  debtor  and 
any  Henholder  that  suchlienbolder  should  be  a  formal  par- 
ty, the  court  may  and  should  require  him  to  be  made  a 
party,  though  his  debt  has  been  reported  as  a  Iten  by  a  com- 
missioner's report  made  under  an  order  to  convene  lien- 
holders  and  report  their  liens."  How  much  more  so  in  a 
suit  to  enforce  a  vendor's  lien,  which  is  not  a  suft  to  convene 
judgment  liens,  but  a  suit  for  specific  performance,  and 
that  lien  is  claimed  to  exist  for  tbe  benefit  of  numerous 
parties,  who  are  thus  directly  interested  in  the  result  of 
tbe  suit,  and  necessary  parties.  It  was  the  duty,  of  the 
plaintiff  to  make  these  persons  parties  before  asking  a  de- 
cree. It  is  said  that  they  appeared  before  the  commis- 
sioner, and  filed  their  claims,  and  thus  became  ^»a5i  par- 
ties; but  we  do  not  know  that  they  did,  '  Their  liens  are 
reported  by  the  commissioner,  but  whether  they  knew  of 
tbe  suit,  and  actually  appeared,  does  not  appear.  As  a 
fact  it  is  denied  by  counsel  as  to  some  of  inem.  I  do  not 
think  that  would  make  them  parties  in  such  a  suit  as  this. 
This  Court  has  so  held  in  some  case  that  I  do  not  now  re- 
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call.  Such  a  mode  of  binding:  parties  who  are  not  parties 
to  the  pleadings,  who  are  vitally  interested  in  the  result  of 
the  suit,  and  where  the  bill  constituting-  the  basis  of  adju- 
dicatiun  contains  nothing  about  them  or  their  rights,  will 
not  stand  in  a  court  of  e<iuity.  The  bill  contains  not  a  taint 
of  the  rights  of  the  holders  of  those  notes  except  John  Hin- 
ton.  "There  can  be  no  decree  without  allegations  in  the 
pleadings  to  support  it,"  Shoe  Co.-^.  Hmight,  41  W,  Va. 
275,  (23  t).  E.  553} .  I  have  said  that  the  bill  wants  these  par- 
ties. How  as  to  the  answer?  It  set  up  the  rights  of  those 
absent  parties  except  Alvis.  Should  it  have  made  the  own- 
ers of  those  notes  parties?  It  prayed  that  the  plaintiff  be 
required  to  make  them  parties,  which  was  proper;  for  that 
answer,  as  to  the  owners  of  those  notes,  was  not  an  answer 
calling  for  affirmative  relief,  but  as  to  all  its  matter  claim- 
ing abatement  for  loss  of  land  and  deficiency  in  quantity 
was  only  matter  of  defense,  not  new  matter  calling  for 
affirmative  relief,  and  requiring  Morrison  to  make  them 
parties.  Paxton  v.  Paxton,  38  W.  Va.  616,  (18  S.  E.  765;1 
Depue  V.  Sergenl,  21  W.  Va.  326.  As  to  these  holders  of 
said  notes  the  only  question  I  have  is  whether  the  decree, 
as  to  them,  is  not  null  and  void,  so  as  to  deny  them  the 
right  of  appeal,  they  not  being  parties;  but  I  understand 
that  a  party  over  whose  right  a  void  decree  casts  a  cloud 
may  have  recourse  to  an  appeal.  They  are  sufficiently  col- 
orably  parties  so  as  to  grant  them  an  appeal  to  remove  this 
trouble  over  their  right,  if  they  have  any.  Besides,  Rose 
E.  Miller  and  Nancy  Hinton  are  entitled  to  appeal,  and 
that  brings  the  rights  of  all  the  parties  before  the  court. 

Next  as  to  Nancy  Hinton.  Morrison's  answer  is  the  only 
pleading  contesting  her  right  to  purchase  money,  or  asking 
decree  against  her  for  overpayment.  As  to  her,  that  an- 
swer is  to  be  treated  as  containing  new  matter  calling  for 
affirmative  relief,  and  she  was  entitled  to  be  served  with 
process  to  answer  the  same,  and  to  be  made  a  formal  party 
thereto,  as  it  prayed  relief  against  her.  She  was  just  as 
much  entitled  to  process  as  ia  a  defendant  to  an  original  or 
cross  bill.  Martin  v.  Kester,  46  W.  Va.  438,  (33  S.  E.  238) ; 
Grobev.  J?oup,4(,Vf.  Va.  488,(33  S.  E.  261);  frojv.  Price. 
42  W.  Va.  384,  (26  S.  E.  287) .  I  consider,  under  these  au- 
thorities, the  decree  against  Nancy  Hinton  void.     Itisal- 
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leged  by  couasel  and  denied  hv  counsel  that  she  appeared 
before  the  commissioner.  I  see  no  formal  appearance, 
even,  there;  but  that  would  not  bind  her  to  an  adjudication 
based  not  on  the  bill,  but  on  matter  found  only  in  that  an- 
swer of  Morrison.  Her  signature  to  a  paper  agreeing- 
the  facts  that  Morrison  at  the  time  of  his  purchase  resided 
in  Pocahontas  County  cannot  have  the  effect  of  making  her 
a  party  to  this  cause  for  the  purposes  of  that  fact  so  ad- 
mitted and  all  others  involved  in  the  case. 

Are  Fox  and  Roles  necessary  parties?  They  claim 
parts  of  the  land  sold  by  Nancy  Hinton  to  Morrison  by 
title  distinct  from  and  hostile  to  the  title  sold  by  Hinton  to 
Morrison.  Under  Heavner\.  Morgan,  30  W.  Va.  335,  (4- 
S.  E.  406),  they  were  necessary  parties,  and  the  plaintiff 
should  have  brought  them  in  by  amended  bill.  But  the 
second  point  in  that  case  has  been  regarded  by  the  legal 
profession,  so  far  as  I  have  heard,  as  unsound  in  law,  and 
is  surely  against  standard  authority.  A  suit  to  enforce 
purchase  money  is  one  of  specific  performance,  one  to  en- 
force a  contract  between  parties  or  their  privies.  A 
stranger  claiming  adversely  to  the  rights  of  all  the  parties 
to  that  contract  by  distinct  and  hostile  right  has  no  privity 
or  connection  with  it,  or  with  rights  uader  it,  and  has  no 
right  to  a  voice  in  its  enforcement.  Rights  under  that 
contract  are  confined  to  the  parties  to  it  and  their  privies. 
Barton's  Ch.  Prac.  (volume  1,  p.  227)  says;  "The  gen- 
eral rule  in  all  suits  for  specific  performance  is  that  none 
but  parties  to  the  contract  are  necessary  parties  to  the 
suit.  Therefore  strangers  claiming  under  an  adverse  title 
need  not  be  brought  in,  although  one  claiming  by  an  ante- 
cedent agreement  is  a  proper  party."  Barton  cites  Dan- 
iel!, Ch.  Prac,  which  cites,  among  the  cases  to  sustain  this 
obvious  principle,  the  case  of  Taskerv.  Small,  3  Mylne  & 
C.  63,  in  which  Lord  Chancellor  Cottenham  laid  down  the 
fundamental  rule  as  follows:  "It  is  not  disputed  that  gen- 
erally to  a  bill  for  specific  performance  of  a  contract  of 
sale  the  parties  of  the  contract  only  are  the  proper  parties, 
and,  when  the  ground  of  the  jurisdiction  of  courts  of  equi- 
ty in  suits  of  that  kind  is  considered,  it  could  not  properly 
be  otherwise.  The  court  assumes  jurisdiction  in  such 
cases  because  a  court  of  taw,  giving  damages  only  for  the 
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nonperformaace  of  the  contract,  in  many  cases  does  not 
afford  an  adequate  remedy.  But  in  equity  as  well  as  at 
law  the  contract  constitutes  the  rig-ht  and  repfulates  th 
liability  of  the  party,  and  the  object  of  both  proceedings 
is  to  place  the  party  complainings  as  nearly  as  possible  in 
the  same  situation  as  the  defendant  had  agreed  that  be 
should  be  placed  in.  It  is  obvious  that  persons,  strangers 
to  the  contract,  and  therefore  neither  entitled  to  the  rig-ht 
nor  subject  to  the  liabilities  which  arise  out  of  il,  are  as 
much  strangers  to  a  proceeding  to  enforce  the  ezecutiun 
of  it  as  they  are  to  a  proceeding  to  recover  damages  for  a 
breach  of  it.  And  so  is  the  admitted  practice  of  the 
Court."  So  holds  Robertson  ^.  Railroad  Co.,  \0  Sim.  314. 
But  let  us  look  at  our  own  authorities.  Lange  v.  Jones.  S 
Leigh  192,  holds:  "A  court  of  equity  has  no  jurisdictioD 
to  settle  the  title  aod  bounds  of  land  between  adverse 
claimants,  unless  the  plaintiff  has  some  equity  against  the 
party  claiming  adversely  to  him.  Therefore,  upon  a  bill 
in  equity  by  a  vendor  against  vendee  and  a  third  person 
for  specific  ezecutioa  of  the  contract  for  the  sale  of 
land,  alleging  that  part  of  the  land  is  in  possession  ot 
and  claimed  by  such  third  person,  and  praying  that 
the  rights  of  the  vendor  and  the  conflicting  claimants 
may  he  ascertained,  and,  if  the  vendor  has  no  right 
to  the  part  of  the  land  held  by  the  conflicting  claim- 
ant, that  a  proportionate  abatement  from  the  pnr- 
chase  money  should  be  made:  Held,  the  court  of 
equity  cannot  properly  entertain  such  bill  as  to  the  con- 
flicting claimant."  The  same  doctrine  is  held  in  Steed 
V.  Baker,  13  Grat.  380,  These  Virginia  cases  were  not 
alluded  to  in  Heavener  v.  Morgan,  and  no  authority  is 
quoted  for  the  second  point  in  that  case.  "A  court  of 
equity  has  no  jurisdiction  to  settle  the  title  and  boundaries 
of  land  when  the  plaintiff  has  no  equity  against  the  party 
who  is  holding  the  land."  Cresap-n.  Kemble,1b  W.  Va. 
603;  Bright  v.  Knight,  35  W.  Va.  40,  (13  S.  E.  63) ;  Davis 
V.  Settle,  43  W.  Va.  17,  {26  S..  E.  557).  The  jurisdiction 
of  this  adverse  claimant  cannot  be  based  on  the  mere  idea 
of  settling  title.  Against  the  claim  that  such  adversary 
claimant  is  necessary  party  it  is  sufficient  to  say  that  he 
has  no  interest  in  or  privity  with  the  contract.     I  should 
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have  cited  above,  among  the  authorities,  ttie  impurtant 
case  of  Fire  Co.  v.  Lent,  6  PaJge  635.  See  what  inconven- 
ience would  be  produced  in  practice  by  holding  that  every 
adverse  claimant  must  be  a  party;  how  it  would  protract 
and  widen  litigation,  and  bring  in  strangers  to  meddle  in 
a  contract  with  which  they  have  nothing  to  do.  The  rule 
here  contended  tor  may  be  objected  to  on  the  ground  that 
it  leaves  conflict  of  title  unsettled,  but  that  is  foreign  to  the 
suit,  and,  as  the  lord  chancellor  said  in  Tasker  v.  Small, 
supra,  "I  cannot,  to  avoid  an  inconvenience  in  a  particular 
case,  sanction  a  proceeding  which  I  consider  inconsistent 
with  the  rules  of  pleading,  and  which  might  lead  to  much 
difficulty  and  confusion  in  the  proceedings  of  the  court." 
But  there  is  another  distinct  reason  against  saying  that 
such  adverse  claimant  must,  or  can  be,  dragged  into  the 
controversy  as  a  party;  and  that  is  based  on  his  constitu- 
tional right  to  have  his  title  passed  on  by  a  jury  of  his 
country  in  a  court  of  law.  Why  shall  he  lose  that  inesti- 
mable right  because  other  persons  have  sold  and  bought 
land  to  which  he  claims  adverse  title?  We  have  seen  from 
Virginia  and  West  Virginia  authorities  anterior  to  ^ea»- 
ner  v.  Morgan  that  courts  of  equity  did  not  assume  juris- 
diction to  settle  adverse  title  to  land,  and  that  in  suits  in 
the  nature  of  specific  performance  they  did  not  assume 
that  jurisdiction.  Thus,  when  our  present  constitution 
was  adopted,  courts  of  equity  had  not  exercised  this 
jurisdiction,  and  even  the  legislature  could  not  there- 
after confer  such  a  jurisdiction,  for  trial  of  title  to  land  is 
a  trial  of  a  right  at  common-law,  requiring  a  jury;  and  in 
Pavh  V.  Settle,  43  W.  Va.  17,  (26  S.  E.  557)  (Syl.,  point  6) , 
it  is  held  that  "in  matters  of  such  nature  as  give  right  to 
trial  by  jury  under  the  Constitution  the  legislature  can- 
not give  equity  jurisdiction  over  them,  and  deprive  the 
party  of  right  of  trial  by  jury  against  his  protest."  Hence 
Fox  and  Roles  are  neither  necessary  nor  proper  parties  to 
this  suit. 

As  necessary  parties  are  not  before  the  Court,  we  do 
not  and  cannot  decide  the  merits  of  this  case,   but  simply 
reverse  the  decree,  and  remand  the  cause  for  further  pro- 
ceedings in  accordance  with  the  principles  above  stated. 
Reversed. 
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CHARLESTON. 

State  ex  rel.   Mathbhy  v.  County  Court  of  Wvohdjo 
County  ei  al. 

Submitted    January    17,    1900.— Decided  March  31,  VM. 

1.  Mandamus— Atrfics. 

A  proceeding  in  DHtnilnniuf  ia  a  civil  proceeding', — a  c«mmoit> 
law  process, — which  may  be  in  the  name  of  the  Stat«  at  tbe 
relation  of  an  individual,  or  eimply  in  the  name  of  the  indi- 
vidual as  plaintiff;  that  individual  being  in  either  case  thft 
real  plaintiff,     (p.  674). 

2.  Citizens  of  Covhty— Intercut. 

Citizens  or  taxpayers  of  a  county  nay,  merely  by  reason 
of  their  interest  as  Buch,  maintain  mandamtu,  in  a  proper 
ca!<e.  to  compel  a  county  court  to  construct  a  new  or  rep&ir 
an  old  court  houw,    (p.  675). 

3.  Mandamus— fff/Krn— Bor. 

Where  a  return  to  an  alternative  tmindamw*  sets  up  new- 
matter,  good  as  a  bar,  the  plaintiff  must  file  a  replication; 
else,  such  return  will  be  taken  as  true,  and  call  for  judgment 
junction,  even  though  the  applicant  for  mandamvt  is  not  a 
of  non  firos.,  dismissing  the  mant/atnus.     (p.  676). 

4.  Pleadino — jVtio  Afaittr — AnKuvr. 

Any  pleading  selling  up  new  matter,  good  in  law,  la  taken 
for  true,  if  not  answered,      (p.  677). 

5.  HANDAMVS—IiiJuiici/oii—Ptfriy. 

A  mandamiin  will  not  go  to  compel  a  party  to  violate  an  in- 
junction, even  though  the  applicant  for  mandamus  is  not  a 
party  to  the  injunction,     (p.  679). 

6.  Mani>amu3— £rfln(  Eifiht 

A  nuiHdamva  will  go  only  to  secure  or  protect  a  clear  legal 
right,  and  not  to  accomplish  a  wrong,  or  the  violation  of  the 
constitution,      (p.  679.) 

7.  Mandamus— Pi(ii'(?r—/fcr/ormf(n''c. 

Mandamus  will  not  go,  if  it  would  prove  fruitless  or  impos- 
sible of  performance,  or  bfjimd  the  power  or  means  of  the 
party  to  whom  he  is  directed  to  perform  i.a  Cjmtnant.s.      {p.  680|. 

8.  TiS Asry AMVB—Tuxntion—Det/f. 

A  mandaniut  will  not  go  to  compel  a  county  cotirt  to  bnild 
a  new  court  house,  when  its  construction  would  impose  a  debt 
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on  the  county  beyond  the  means  that  can  be  raised  by  taxa- 
tion, within  the  legal  limit  of  taxation  on  the  assessed  taIu- 
ation  of  property,      (p.  680). 

9.    New  Cocrt  Hova^— Removal  County  Sent. 

A  county  court  will  not  be  compelled  by  mandamus  to- 
build  a  new  court  houBe  pending-  a  proceeding  to  remove  the 
county  Beat.     (p.  6S0). 

Error  to  Circuit  Court,  Mingfo  County. 

Mandamus  by  the  State,  on  the   relation  of  M,  F.  Ma- 
theny, against  the  county  court  ot  Wyoming  County  and 
another,  to  compel  the   huildinie:  of  a  court  bouse.     Judg- 
ment awarding  the  writ,  and  defendants  bring  error. 
Beversed. 

A.  W.  Reynolds  and  John  M.  McGrath,    for   plaintiffs 
in  error. 
H.  K.  Shumate,  for  defendant  in  error. 

Bkanson,  Judge: 

M.  F.  Matheny,  prosecuting  attorney  of  Wyoming 
County,  on  behalf  of  himself  as  such,  and  as  a  citizen  and 
taxpayer  of  said  county,  as  well  as  for  other  citizens  and 
taxpayers  thereof,  sued  out  an  alternative  writ  of  manda- 
mus against  the  county  court  of  that  county,  and  the  com- 
missioners (by  name)  composing  it,  with  the  object  of 
compelling  the  court  to  build  a  new  court  house  for  that 
county.  The  defendants  filed  a  return  setting  up  various 
facts  in  bar  of  the  writ,  and  a  jurY  trial  was  had,  resulting 
in  a  verdict  for  the  ptaintifi,  the  State  of  West  Virginia  at 
the  relation  of  said  Matheuy,  and  a  judgment  awarding  a 
writ  of  peremptory  mandamus  compelling  the  county 
court  to  build  such  court  house,  from  which  judgment  the 
county  court  obtained  this  writ  of  error.  Matheny  moved, 
the  court  to  dismiss  the  said  writ,  and  thereupon  Lewis 
B.  Cook,  George  Chambers  and  F.  B.  Koacb,  stated  in  the 
order  of  the  court  to  be  resident  citizens  and  taxpayers  of 
the  county,  asked  leave  to  be  made  relators  in  the  case, 
and  that  it  be  prosecuted  in  their  name  and  at  their  cost, 
in  behalf  of  themselves  and  other  citizens  and  taxpayers  of 
toe  county;  and  the  court  dismissed   the  case  as  to  Ma- 
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theoy,  both  as  citizen  and  prosecuting  attorney,  and  or- 
dered that  tbe  case  be  thereafter  proceeded  in  in  the  name 
of  and  on  behalf  of  said  Cook,  Chambers  and  Roach,  as  citi- 
zens  and  taxpayers  as  relators,  and  the  other  citizens  and 
taxpayers  of  the  county.  Afterwards  tbe  county  court 
moved  the  court  to  quash  the  alternative  mandamus 
for  the  reason  that  it  should  not  have  been  revived  in  the 
names  of  Cook,  Chambers  and  Roach,  without  notice  to  the 
county  court,  but  the  court  overruled  the  motion  to  t]uasb. 
One  point  of  exception  to  the  judgment  is  this  refusal  of 
the  court  to  quash  the  writ.  It  is  laid  down  in  that  very 
late  and  excellent  work,  13  Enc.  PI.  &  Prac,  wbicH  con- 
tains an  elaborate  and  excellent  treatise  on  Mandamus,  at 
page  755,  that:  "When  the  relator  in  mandam»s  is  the 
real  party  in  interest,  his  death  operates  as  an  abatement 
of  the  action  .  Where  the  relator  is  a  public  officer,  his 
dt:atb  does  not  affect  the  proceedings,  as  they  may  be  con- 
tinued by  his  successor."  It  would  seem  plain  that  tbe 
writ  cannot  be  revived  by  a  personal  representative  after 
the  death  of  the  relator,  as  a  general  rule.  I  would  say, 
however,  that  depends  upon  the  right  involved.  Consider- 
ing it  a  civil  suit,  as  I  do  consider  mandamus,  I  would  think 
that,  if  the  case  happened  to  be  one  involving  a  right  of 
property,  it  might  be  revived  and  prosecuted  in  the  name  of 
the  personal  or  real  representative  of  the  deceased  relator 
or  plaintiff,  as  the  case  might  concern  personal  or  real  prop- 
erty. In  such  a  case  as  tbis,  it  seems  to  me,  it  could  not 
be  revived  in  case  of  death.  Still,  that  does  not  show,  but 
may  tend  somewhat  to  show  that,  as  it  could  not  be  revived 
in  the  name  of  a  representative  (High,  Extr.  Rem.  §  437), 
so,  if  the  real  plaintiff  dismisses  his  suit,  it  could  not  be 
continued  in  the  name  of  a  substituted  plaintiff,  dt;riviog 
no  interest  from  the  former  plaintiff.  Who  is  the  real 
plaintiff  in  a  writ  of  mandamus?  I  answer,  the  relator, 
not  the  State.  It  is  true  that  the  case  of  Slate  v.  Long,  37 
W.  Va.  266,  (16  S.  E.  578) ,  tells  us  that  the  alternative  writ 
should  run  in  the  name  of  the  State,  and  that  it  should  be 
entitled.  "The  State,  at  the  Relation  of  {the  petitioner,) 
against  (the  respondent;)"  but  it  is  also  stated  there  that 
tbe  practice  in  this  State  of  entitling  the  cause  in  the  name 
of  the  relator,   as  plaintiff,  prevails.     Jodge  Lucas  cites 
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several  cases  showing  this.  So  that  a  writ  of  mandamus 
may  be  either  in  the  name  of  the  State  of  West  Virginia, 
at  the  relation  of  a  named  individual,  or  merely  in  the  name 
of  that  individual  as  platntifE.  I  think  that  chapter  109  of 
the  Code,  and  the  case  of  Fisher  v.  City  of  Charleston,  17 
W.  Va.  595,  and  all  other  West  Virginia  cases,  make  this 
writ  a  civil  action,  purely.  It  is  no  longer  a  prerogative  writ, 
an-  more  than  an  action  of  debt;  for,  if  a  petition  show  a 
right  in  the  person  to  the  writ,  he  is  entitled  to  it  as  a  mat- 
ter of  right.  In  any  view,  the  State  is  a  mere  figurehead, 
a  nominal  party,  and  Matheny  was  the  real  plaintiff;  and  it 
seems  to  me  that,  when  he  dismissed  the  suit,  he  being  the 
only  person  named  as  plaintiff,  the  suit  came  to  an  end. 
Can  mere  citizens  and  taxpayers  maintain  a  mandamus  to 
enforce  upon  public  officials  the  performance  of  public 
duties  in  matters  concerning  the  public  right?  It  would 
seem  impolitic  to  allow  every  individual  to  interpose  him- 
self in  public  administration, — to  intermeddle  in  it, — and 
thus  produce  litigation  concerning  public  matters  com- 
mitted to  public  functionaries,  except  in  cases  where  the 
attorney  general  or  prosecuting  attorney,  or  other  officer 
to  whom  it  falls  by  law  to  compel  the  performance  of  such 
public  duty,  refuses.  There  is  great  conflict  of  authority 
on  the  point.  13  Enc.  PI.  &  Prac.  630,  says,  that  in  the 
greater  number  of  states  a  private  relator,-  even  where  the 
matter  concerns  put>lic  right,  must  show  a  special  Interest 
in  himself,  while  High,  Extr.  Rem.  §  431,  states  that, 
though  there  is  conflict,  yet  the  preponderance  of  author- 
ity favors  the  right  of  an  individual  to  the  writ  in  cases 
touching  the  public  right.  In  this  State,  I  think  the  case 
of  State  V.  County  Court,  33  W.  Va.  589  (11  S.  E.  72), 
warrants  the  right  of  citizens  and  taxpayers,  interested- 
only  as  such,  to  have  recourse  to  mandamus  to  enforce  a 
public  right.  Still,  that  does  not  show  that,  when  Ma- 
theny abandoned  his  writ,  there  was  any  right  in  Cook, 
Chambers  and  Roach  to  take  up  the  cause,  though  Ma- 
theny had  sued  in  behalf  of  all  taxpayers.  They  must  sue 
out  a  separate  writ,  showing  cause  and  right  for  the  same. 
But,  if  I  be  wrong  in  this,  the  court  erred  in  its  pro- 
cedure to  revive.  It  revived  withoutany  notice  to  the  county 
court,  and  in  its  absence,  and  before  the  day  on  which  the  ' 
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cause  bad  been  set  for  trial.  When  a  suit  abates,  a  .'•r/re 
/acias  to  revive  it  must  be  awarded.  When  these  parties 
proposed  to  have  the  cause,  upon  its  dismissal  in  Matbenv'a 
name,  go  on  in  their  names,  why  was  not  the  defense  en- 
titled to  notice,  so  that  they  might  contest  Ibe  important 
step  of  continuing'  the  case  in  the  name  of  these  substituted 
parties?  The  defense  was  entitled  to  call  upon  tbeni  to 
show  that  they  were  citizens  and  taxpayers  entitled  to 
prosecute  the  case,  and  the  defense  was  entitled  to  sbow 
l^al  grounds  why  they  should  not  be  allowed  to  do  so. 
These  parties  offered  no  evidence  to  prove  their  right  to 
sue,  by  affidavits  or  otherwise,  as  would  be  required  of 
them  if  applying  for  a  writ  of  their  own.  High,  Extr. 
Rem.  §10.  This  point  is  virtually  decided  in  Fis/urv. 
City  of  Charleston,  17  W.  Va.  f.27,  where  the  court  held  it 
error  to  revive  a  case  against  new  councilmen  of  the  city, 
without  notice  to  the  adverse  party. 

Second  point:  The  altt:rnative  mandamus  alleges  as  the 
ground  for  the  relief  it  seeks,  that  the  present  court  house 
of  Wyoming  County  is  insufbcient,  and  the  return  to  it  made 
by  the  Lounty  court  denies  that  allegation  of  the  mandumut 
and  thus  raises  an  issue  upon  the  matter  alleged  in  the 
writ;  and  it  would  seem  tbat  as  to  that  matter  no  replication 
is  necessary,  since  it  could  only  be  a  general  replication, 
and  no  si'mi'/iVcr  is  required.  But  that  return  contains  addi- 
tional new  matter  set  up  in  bar  of  the  mandamus.  It  states 
that  the  county  court  in  June,  1893.  was  about  to  erect  a 
new  court  house  at  Oceana,  the  then  and  present  county 
seat,  and  was  enjoined  from  so  doing  bv  an  injunction 
from  the  circuit  court  of  Wyoming  County,  and  tbat  said 
injunction  was  still  pending  and  in  full  force.  It  stales  as 
a  further  defense  that  afterwards,  in  November,  1893,  the 
county  court  was  taking  steps  to  repair  the  present  court 
house,  so  as  to  improve  it  tor  public  use,  and  that  in  De- 
cember, 1893,  said  circuit  court  awarded  an  injunction 
against  the  county  court,  restraining  it  alt<^ether  from 
making  such  repairs,  and  that  this  injunction  still  stood  in 
full  force.  As  a  further  defense  the  said  return  states 
that,  upon  the  basis  of  the  assessed  property  valuation  for 
tax  purposes  in  Wyoming  County,  a  levy  up  to  the  highest 
limit  allowed  by  law  would  not  pay  current  expenses,  and 
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furaish  money  to  build  auch  a  n^w  court  bouse  as  the  law 
now  requries;  and  that,  to  raise  money  for  such  court 
house,  it  would  be  indispensable  to  bave  the  authority  of  a 
vote  of  the  people  to  treate  a  debt  on  the  county  by  the  is- 
sue of  bonds  pursuant  to  the  constitution,  and  that  in  1894 
the  county  court  submitted  to  the  people  the  proposition 
to  issue  the  county's  bonds  to  build  a  new  court  house,  and 
that  the  proposition  was  defeated.  The  return,  as  further 
defense,  stated  that  there  was  at  its  date  a  petition  in  cir- 
culation amon^  the  voters  of  Wyoming  County  praying  the 
relocation  of  the  county  seat  from  Oceana  to  a  place  called 
"Jesse,"  and  that  tbe  petition  had  been  signed  by  more 
than  two-fifths  of  the  voters,  and  that  it  would  be  pre- 
sented  at  the  next  term  of  the  county  court,  and  that  the 
county  court,  did  not,  under  such  circumstances,  deem  it 
advisable,  expedient,  or  proper  to  build  another  court 
house  at  the  present  county  seat  until  after  the  question  of 
tbe  removal  of  the  county  seat  had  been  voted  upon.  Now, 
if  these  additional  defenses  are  good  in  law  they  required  a 
replication  from  the  plaintiff.  No  replication  was  filed  to 
tbe  return,  or  to  any  part  of  it.  A  demurrertu  the  return 
■was  filed  and  overruled,  the  court  thus  holding  the  return 
a  good  bar  to  the  writ  of  mandamus,  but  there  was  no  re- 
plication of  fact.  Therefore,  under  the  rules  of  pleading, 
tbese  new  matters  above  specified  must  be  taken  as  con- 
fessed for  all  the  purposes  of  this  case.  It  is  an  admission 
of  their  truthfulness.  Stepb.  PI.  216,  says  thai  "the  effect 
of  such  admission  is  extremely  strong;  for,  first,  it  con- 
cludes the  party,  even  though  the  jury  should  improperly 
gfooutof  the  issue,  and  find  the  contrary  of  what  is  thus 
confessed  on  the  record."  4  Minor,  Inst.  913,  says  that 
tbe  pleader  admits,  "for  the  purpose  of  the  pending  action, 
Bucfa  of  his  adversary's  averments  as  he  does  not  deny." 
This  principle  is  discussed  in  Henry  v.  Railroad  Co.,  40 
W.  Va.  235,  (21  S.  E.  863),  and  in  Mc  Million  v.  Dobbins,  9 
Leigh  423.  Thus,  if  these  new  points  of  defense  be  good, 
being  admitted,  in  the  absence  of  a  replication,  they  called 
for  judgment  of  dismissal  by  non prosequitur.  Henrys. 
Railroad  Co.,  supra.  Under  that  case,  where  there  are 
two  or  more  pleas,  and  one  is  good,  though  others  be  bad 
<jr  found   untrue,  yet  that  defeats  the  action.     Therefore, 
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no  matter  how  tbe  truth  is  on  the  ia»ue  made  by  the  writ 
of  mandamus  and  the  return  as  to  whether  the  present 
court  house  is  sufficient  or  insufficient,  the  additional  bar 
presented  in  the  return  would  defeat  the  award  of  a  per- 
emptory- mandamus.  From  this  two  results  follow.  One 
is  that  it  was  error  to  try  the  case  by  a  jury,  as  was  done, 
insteadof  entering  a  judgment  by  nonpros.,  dismissing  the 
action;  and  the  second  result  is  that  the  verdict  of  the  jury 
was  found  without  any  issue  upon  important  matters  pre- 
sented as  new  matters  in  the  return,  and  found  their  ver- 
dict in  the  teeth  of  and  contrary  to  tbe  admission  of  the 
truth  of  such  new  matters,  by  failure  of  tbe  plaintiffs  to 
make  replication  thereto.  When  the  demurrer  was  over- 
ruled the  plaintiffs  were  under  obligation  to  file  a  replica- 
tion, or  have  the  return  taken  for  true.  "The  proceeding 
may  be  dismissed  where  the  relator  fails  to  reply  to  tbe 
answer  or  file  any  further  pleading."  13  Enc.  PI.  &  Prac. 
795.  Hogg,  Pi.  &  Forms,  §  283,  properly  states  the  invari- 
able and  logical  rule  of  pleading  when  it  says:  "As  we 
have  already  seen,  the  sufficiency  of  the  plea  as  a  valid  or 
proper  defense  should  be  tested  by  motion  to  reject,  to 
strike  out,  or  by  demurrer;  and  when  this  is  done,  and  the 
plea  is  iil<fd,  then  the  plaintiff  must  take  issue  thereon,  or 
make  general  or  special  replication  thereto."  So  the  de- 
fendant was  entitled,  when  that  demurrer  to  the  return 
was  overruled,  to  a  dismissal  of  the  mandamus,  simply  be- 
cause the  return,  as  to  material  points,  was  confessed  as 
true.  In  addition,  the  verdict,  being  without  any  issue,  is 
void,  under  numerous  decisions.  Ruffnery.  Hill,  21  W. 
Va.  152,  As  I  stated  in  Henry  v.  Railroad  Co.,  supra,  the 
mere  fact  that  the  record  states  that  the  jury  was  sworn 
to  try  the  issue,  does  not  show  that  there  was  an  issue 
proper,  when  the  record  does  not  show  pleadings  indis- 
pensable to  raise  the  proper  issues.  This  rule  that  a  trial 
is  abortive  without  an  issue  is  well  settled  in  the  courts  of 
record,  though  we  have  relaxed  it  in  some  cases  before 
justices.  It  seems  a  very  harsh  rule,  and  technical,  where, 
as  in  this  case,  both  sides  went  on  with  the  trial  as  if  there 
were  an  issue;  but  the  rule  is  very  strong  and  solid,  under 
the  many  decisions  supporting  it.  In  Simpkinsv.  White, 
43  W.  Va.  125,  {27  S.  E.  241) ,  I  criticised  the  rule,  as  I  see 
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Judge  Haymond  did  in  Griffe  v.  McCoy,  8  W.  Va.  201. 
But  note  that,  as  I  said  in  Henry  v.  Railroad  Co.,  40  W. 
Va.  240,  {21  S.  E.  863),  the  party  who  is  guilty  of  the  fault 
of  failure  to  file  such  a  pleading  as  raises  an  issue  can  with 
little  )(race  complain  of  the  rule.  In  this  case  the  plaintiffs 
brought  this  trouble  to  themselves.  It  follow^  that  the 
verdict  for  the  plaintiffs  was  irregular  and  void,  because 
without  an  issue,  and  because  contradictory  of  the  facts 
admitted  by  the  failure  of  the  plaintiffs  to  put  in  a  replica- 
tion to  the  return.  The  verdict  should  have  been  set 
aside,  and  the  case  dismissed. 

Another  point:  The  above  holding  is  predicated  upon 
the  theory  that  the  new  matter  above  specified  contained 
in  the  return  constitutes  a  good  bar  to  the  mandamus  nisi. 
Is  this  so?  The  county  court  had  been  enjoined  from  do- 
ing the  very  thing  which  this  mandamus  sought  to  compel 
it  to  do.  It  sought  to  compel  that  court  to  violate  an  injunc- 
tion. It  is  laid  down  in  13  Enc.  PI.  &  Prac.  729,  that  "an  in- 
junction issued  before  the  application  for  the  writ  {man- 
damus) ,  enjoining  the  doing  of  the  very  acts  sought  to  be 
compelled  by  the  mandamus,  is  a  sufficient  defense." 
■  This  rule  is  well  sustained  by  authority.  14  Am.  &  Eng. 
Enc.  Law,  105;  High.  Extr.  Rem.  §  23;  2  Spell.  Extr.  Re- 
lief, §  1402;  Oiio  &  /.  R.  Co.  v.  Wyandot  Co.  Com'rs,  7 
Ohio  St.  278.  In  the  last  case  the  holding  was,  "The  court 
will  not,  by  mandamus,  compel  a  party  to  do  what  by  a  sub- 
sisting decree  of  injunction  he  is  prohibited  trom  doing, 
although  the  party  seeking  the  mandamus  is  not  a  party  to 
the  injunction."  I  think,  however,  that  the  injunction 
against  a  county  court  binds  every  citizen  of  the  county, 
because  that  court  represents  every  citizen,  in  the  matter 
of  the  construction  of  a  court  house.  Again,  Article  X.,  § 
8,  of  the  Constitution  prohibits  a  county  from  the  contrac- 
tion of  a  debt,  except  by  a  vote  of  the  people.  This  man- 
damus would  compel  the  county  court  to  violate  this  pro- 
vision, which  would  be  obviously  improper.  No  citizen  has 
a  right  to  ask  the  court  to  contract  such  a  debt  without  the 
assent  of  the  people.  lu  People  v.  State  Board  oj  Canvass- 
ers, 129  N.  Y.  360,  29  N.  E.  345,  it  is  held:  "A  party  can 
demand  a  mandamus  only  to  secure  or  protect  a  clear  legal 
right,  never  to  accomplish  a  wrong  or  the  violation  of  a  con- 
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stitutional  provision."  If  the' county  court  obeyed  the 
Constitution  and  statute  law,  it  would  have  to  disregard 
the  mandamus,  if  issued.  The  award  of  the  mandamus 
placed  the  county  court  "between  two  fires,"  If  it  obeyed 
the  mandamus  it  must  disregard  an  injunction  and  the 
Constitution.  If  it  disregard  the  mandamus,  it  would  be 
in  contempt.  Legally  speaking,  the  mandamus  would  be 
in  vain.  There  was  no  money  with  which  to  comply  with 
it  within  the  power  of  the  county  court.  "It  is  a  funda- 
mental principle  of  the  law  of  mandamus  that  the  writ  will 
never  be  granted  in  cases  where,  if  issued,  it  would  prove 
unavailing.  *  ♦  *  The  solemn  mandate  of  a  court  of 
justice  should  never  be  invoked  to  an  end  that  is  obviously 
useless."  14  Am.  &  Eng.  Enc.  Law,  104.  Likewise, 
High,  Extr.  Rem.  §  14;  2  Barton,  Law  Prac.  1213;  4 
Minor,  Inst.  331;  2  Spell.  Extr.  Relief,  §  1377. 

Again:  It  seems  to  me  that  the  county  court  would  not 
he  bound  to  build  a  new  court  house  at  Oceana,  if  for  no 
other  reason,  while  the  relocation  of  the  county  seat  was 
not  only  in  contemplation,  but  a  petition  had  already  been 
signed,  ready  to  be  presented  to  the  county  court,  for  a 
vote  of  the  people  on  the  removal  of  the  county  seat.  It 
seems  to  me  that  the  county  court  had,  under  such  partic- 
ular circumstances,  discretion  to  postpone  fora  reasonable 
time  action  on  the  matter. 

The  defendant  made  a  motion  in  arrest  of  judgment, 
which  was  overruled,  but  which  should  have  been  sus- 
tained. The  principles  above  stated  require  us  to  reverse 
the  judgment,  and,  rendering  such  judgment  as  the  circuit 
court  should  have  rendered,  to  arrest  judgment  upon  the 
verdict,  and  set  aside  that  verdict,  and  enter  a  judgment 
of  nonpros.,  dismissing  the  alternative  mandamus,  with 
costs  to  the  county  court  in  both  courts  against  Cook, 
Chambers  and  Roach. 

Rez'ersed. 
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Mynes  v.  Mynes  et  al. 
Submitted  January  13,  1900— Decided  March  31,  1900. 

1.  MoRTOAa^i—fhjfmeitt^Prefuinpiion. 

On  the  39tli  day  of  March.  1S77,  J.  W.  M.  executed  hie  three 
bonds  or  notes,  of  one  thousand  dollars  each,  to  S.,  who  on 
the  nth  day  of  February,  1SS3,  assigned  and  delivered  same 
to  M.,  the  wife  of  J.  W.  M.,  who  kept  said  notes  and  the  deed 
of  trust  Beeuring:  them  in  a  trunk  at  the  common  home  of  J. 
W.  M.  and  U.,  to  n^hich  trunk  M.  kept  the  key  until  her  death, 
in  December,  1887,  After  the  death  of  J.  W.  M.,  in  July,  1894, 
the  notes  and  deed  of  trust  were  found  in  the  same  trunk 
with  some  other  papers  of  il.,  and  some  papers,  also,  of  J. 
W.  M.,  by  his  administrators,  and  by  them  delivered  to  the 
administrator  of  M.  Held,  that  the  possession  of  J.  W.  M.  of 
said  notes  and  trust  deed,  under  the  circumstances,  does  not 
raise  the  presumption  of  the  payment  or  eictingiiishment  of 
said  notes,    (pp.  690.691). 

2.  Statute  op  Limitations. 

After  the  statute  of  limitations  has  commenced  to  run,  no 
subsequent  diaabilitv  will  interrupt  it.     (p.  696). 


Appeal  from  Circuit  Court,  Putnam  County. 

Suit  by  Phoebe  Mynes  against  James  M,  Mynes  and  oth- 
ers. From  the  decree,  Phoebe  Mynes  and  Freda  Mynes 
appeal. 

Aj^rmcd. 

Brown,  Jackson  &  Knight,  for  appellants. 

BowYER  &  Green,  for  appellees. 

McWhortek.  Psesident: 

On  the  29th  of  March,  1877.  James  W.  Mynes  executed  a 
deed  of  trust  on  his  home  place,  in  Putnam  County,  con- 
taining- about  five  hundred  and  eleven  acres,  and  all  the  per- 
sonal estate  then  in  his  possession,  consisting  of  horses, 
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cattle,  sheep,  hogs,  wagons,  farming  utensils,  and  grain, 
and  everything  on  the  said  real  estate,  as  set  out  in  said 
deed  of  trust;  conveying  the  same  to  John  S.  Smith  in 
trust  to  secure  to  George  H.  Smith  the  payment  of  three 
bonds  bearing  the  same  date,  for  the  sum  of  one  thousand 
dollars  each,  payable  to  said  George  H.  Smith  or  order, 
respectively,  in  one,  two,  and  three  years,  with  interest 
from  date.  It  was  provided  that  said  Mjnes  should  hold 
possession  of  all  said  property  -Jtitil  the  same  should  be  re- 
quired of  him  for  sale  in  pursuance  of  said  deed;  that  no 
sale  of  said  property  or  of  any  part  of  it  was  to  be  made  un- 
der the  deed  until  after  the  expiration  of  said  time  of  three 
years,  without  the  consent  of  said  Mynes  first  had  thereto 
in  writing,  Margaret  J.  Mynes,  the  wife  of  James  W. 
Mynes,  died  in  December,  1887.  In  1889  James  married 
again.  Id  1894  he  died,  leaving  bis  widow,  Phoebe  A. 
Mynes,  and  a  daughter  by  the  last  marriage,  Freda  Mynes, 
about  two  years  of  age,  and  eight  children  by  his  first  mar- 
riage. After  his  death  his  son  James  M.  Mynes  and  his 
son-in-Jaw  W.  P.  McAhoy  were  appointed  his  administra- 
tors, who  found  in  an  old  leather  trunk  (which  he  had  kept 
in  his  bed  room  for  many  years,  and  the  key  to  which  was 
delivered  to  the  administrators  by  the  widow,  Phoebe  A, 
Mynes),  among  the  papers  therein,  the  said  (teed  of  trust 
and  the  three  one  thousand  dollars  bonds  secured  therein, 
which  bonds  were  on  one  piece  of  paper,  and  had  the  fol- 
lowing indorsement  thereon:  "I  assign  the  within  notes 
to  Margaret  J.  Mynes,  with  this  deed  of  trust  on  record  ia 
Winfield.  Putnam  County,  West  Virginia,  for  value  re- 
ceived of  her  the  11th  of  February,  1882.  George  H. 
Smith,"  After  the  findiuff  of  the  deed  of  trust  and  notes 
or  bonds,  Oscar  B.  McAboy,  a  son-in-law  of  said  James  W. 
Mynes,  was,  at  the  instance  of  some  of  the  children  of  Mar- 
garet J.  and  James  W.  Mynes,  in  the  month  of  March, 
1895,  appointed  administrator  of  the  estate  of  Margaret  J. 
Mynes,  to  whom  the  administrators  of  James  W.  Mynes 
delivered  the  deed  of  trust  and  notes,  when  tne  adminis- 
trator of  Margaret  required  the  trustee,  John  S.  Smitlr,  to 
make  sale  of  the  property  under  the  trust.  He  accord- 
ingly advertised  the  same  to  be  sold  on  the  13th  of  April, 
1895.     Phoebe  A.  Mynes  filed  her  bill  in  the  circuit  court 
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of  Putaam  County  against  the  trustee,  the  administrators 
of  James  W.  Mynes,  and  the  eight  children  of  James  W. 
and  Margaret  J.  Mynes,  George  H.  Smith,  and  Freda 
Myoes,  the  infant,  alleging  that  her  husband  died  seised  of 
the  said  five  hundred  and  eleven  acres  of  land,  in  which  she 
was  entitled  to  dower;  that  she  was  married  to  Mynes  in 
1889;  that  before  their  marriage,  in  1877,  he  had  executed 
the  said  trust  deed  to  John  S,  Smith,  trustee,  to  secure  an 
apparent  indebtedness  of  three  thousand  dollars,  which 
was  due  by  the  terms  thereof  many  years  before  her  hus- 
band's death;  that  she  was  informed  by  him  prior  to  his 
death  that  there  were  no  liens  or  debts  against  the  said 
home;  that  since  his  death  George  H.  Smith  had  had  the 
trustee  to  advertise  to  sell  the  same;  that,  if  said  alleged 
indebtedness  ever  had  any  legal  validity,  it  was  paid  off  and 
discharged  or  extinguished  during  her  husband's  lifetime; 
that  Smith  had  made  no  effort  to  collect  it  from  the  admin- 
istrators of  said  intestate,  out  of  the  large  personal  estate 
which  came  to  their  hands,  while  the  debts  were  very 
small  and  inconsiderable;  that  said  administrators  and 
children  of  decedent  by  his  first  marriage  were,  or  some 
one  or  more  of  them  were,  acting  with  said  Smith  in  the  at- 
tempt to  sell  said  land  for  a  pretended  and  ficticious  debt, 
to  defeat  and  destroy  plaintiff's  dower  therein,  and  share 
of  her  said  infant  daughter  therein;  that,  if  there  is  any 
valid  indebtedness  secured  by  said  trust  deed,  the  personal 
estate  left  by  decedent  was  the  primary  fund  out  of  which 
payment  should  be  made  to  exonerate  the  home  place  from 
liability  therefor,  and  that  no  sale  should  be  made  until  an 
accounting  of  the  personal  estate,  and  the  same  applied  as 
far  as  possible  in  the  payment  of  such  indebtedness,  if  any 
such  there  be, — and  prayed  that  George  H.  Smith  be  re- 
quired to  answer  certain  interrogatories  set  out,  as  to  the 
consideration  moving  from  him  to  said  Mynes  for  said  al- 
leged indebtedness;  as  to  his  efforts  to  collect  it  in  Myi 
lifetime,  or  from  the  administrators  after  his  death: 
whether  any,  and,  if  so,  what,  payments,  credits,  set-offs, 
or  counterclaims  against  the  same;  if  so,  the  nature, 
amount,  and  extent  thereof,  where  and  bow  made  or  ac- 
crued; whether,  in  proceeding  to  enforce  the  trust,  he  was 
acting  at  the  instance  or  request,  or  upon  the  wish  or  ad- 
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vice,  of  said  admrntstrators,  or  either  of  tbem,  or  of  any  of 
the  children  of  said  Mynes  by  his  first  wife;  if  so,  which 
of  them,  and  the  reason  or  purpose  given  by  any  of  them; 
that  said  Smith  be  required  to  file  with  his  answer  the  deed 
of  trust,  and  any  and  all  evidence  he  might  have  of  the  ex- 
istence of  said  indebtedness,  including  the  note  purporting 
to  evidence  the  same,  and  that  said  administrators  be  re- 
quired to  disclose  and  set  forth  all  the  personal  estate  of 
said  decedent,  and  any  and  all  debts  against  ttie  estate;  and 
for  an  order  of  injunction  to  the  sale  of  the  real  estate  un- 
der said  trust  deed,  and,  if  it  should  appear  that  there  was 
any  valid  indebtedness  secured  by  said  trust  deed,  that  the 
personal  estate  should  be  first  applied,  before  selling  said 
real  estate  to  the  payment  thereof;  and  for  general  relief. 
An  injunction  was  awarded.  George  H.  Smith  answered 
the  bill,  admitting  the  execution  of  the  notes  and  deed  of 
trust  by  Mynes,  dated  March  29,  1877;  that  he  was  the 
brother-in-law  of  James  W.  Mynes,  Margaret  J,  Mynes  be- 
ings his  sister;  that  no  legal  consideration  passed  from  him 
to  Mynes  for  the  alleged  indebtedness  secured  by  the  trust 
.  deed;  that  said  James  W.  Mynes,  being  desirous  of  giving-, 
transferring,  assigning,  and  securing  to  his  then  wife,  said 
Margaret  J.  Mynes  (respondent's  sister)  the  sum  of  three 
thousand  dollars  out  of  his  estate,  and  securing  the  same 
thereon,  made  and  executed  the  bonds  and  deed  uf  trust 
to  respondent  on  the  express  understanding,  promise,  and 
agreement  that  respondent  would  transfer  and  assign  the 
same  to  said  Margaret,  and  that  in  fulfillment  thereof  be 
did  on  or  about  the  11th  day  of  February,  1882.  so  transfer 
and  assign  them  to  Margaret  J.  Mynes  by  written  agree- 
ment, and  delivered  them  to  her,  and  that  he  had  no  further 
interest  m  the  matter;  that  said  bonds  were  not  intended 
to  represent  any  indebtedness  from  said  Mynes  to  him, 
further  than  the  intended  gift  or  settlement  upon  his  s<iid 
wife,  and  that  at  the  time  of  making  said  bonds  and  deed 
of  trust,  in  order  to  avoid  any  misunderstanding,  complica- 
tions, or  wrong  application  of  said  bonds  or  the  proceeds 
thereof  in  case  of  death  or  otherwise  of  any  of  the  parti^es 
to  said  transaction,  before  the  same  was  completed  by  his 
assignment,  respondent  made  his  three  several  bonds,  each 
for  the  sum  of  one  thousand   dollars,  payable  to  Margaret 


L:,j,i...dbiCiOO^IC 


■W.Va.]  Mynesp.  Mynes.  685 

J.  Mynesor  order,  at  one,  two.  and  three  years,  respect- 
ively, with  interest  from  date,  each  bearing  date  March 
29, 1877,  and  delivered  the  same  to  said  Margaret  J.  Mynes; 
that  he  did  not  owe  the  said  Margaret  the  said  three  thous- 
and dollars,  or  any  !<uin  whatever;  that  said  last  three  bonds 
were  given  her  as  indemnity  or  security  until  respondent 
should  transfer  and  assign  to  her  the  said  three  bonds  of 
James  W.  Mynes,  and,  at  the  time  he  assigned  said  last- 
mentioned  bonds  to  her,  Mrs.  Mynes  returned  to  him  the 
bonds  he  gave  her,  and  answered  the  interrogatories  re- 
quired to  be  answered.  The  eight  children  of  James  W. 
Mynfes  and  Margaret  J.  Mynes  filed  their  joint  and  sepa- 
rate answers,  averring  that  the  bonds  and  trust  were  ex- 
ecuted by  their  father  without  any  consideration  from  said 
George  H.  Smith,  but  upon  the  express  purpose,  under- 
standing, and  agreement  that  the  same  should  be  a  gift, 
transfer,  or  settlement  of  the  said  sum  of  three  thousand 
dollars,  with  interestthereon,  bv  the  said  JamesW.  Mynes 
to  and  upon  his  then  wife.  Margaret  J.  Mynes,  the  same  to 
be  secured  upon  the  property  therein  embraced,  and  that 
at  the  time  of  the  execution  and  delivery  of  said  notes  to 
Smith,  he  expressly  promised  and  agreed  to  transfer  and 
turn  over  the  same  to  Margaret  J.  Mynes,  to  be  held  by 
her  as  her  individual  property,  and  that  in  pursuance 
thereof  he  did  on  or  about  the  11th  of  February,  1882,  as- 
sign, transfer,  and  deliver  them  to  her,  and  that  the  same 
remained  in  her  possession  till  her  death;  that  respondents 
did  not  hnow  of  the  assignment  of  the  notes  to  their 
mother  until  they  were  found  in  a  package  of  papers  about 
the  1st  of  March,  1895,  Sdid  package  having  been  taken 
from  a  trunk  which  was  known  as  their  mother's  trunk  in 
her  lifetime,  and  to  which  she  carried  the  key,  and  which 
was  kept  at  the'  common  home  of  herself  and  James  W. 
Mynes,  and  which  remained  at  the  said  home  after  her 
death,  and  soon  after  finding  said  notes  they  passed  into 
the  hands  of  O.  B.  McAboy,  as  admisintrator  of  said  Mar- 
garet, who  was  requested  by  respondents,  or  some  of  them, 
to  have  the  trustee  proceed  to  execute  the  trust;  that  said 
bonds  are  valid,  and  constitute  a  good  and  subsisting  claim 
against  the  estate  of  said  decedent,  James  W.  Mynes,  and 
secured  by  said  deed  of  trust,  and  which  the  representa- 
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tives  of  Margciret  J.  Myne?  are  entitled  to  have  enforced 
and  collected.  Respondents  denj  that  plaintiff,  Phoebe  A. 
Mynes,  is  entitled  to  dower  in  any  portion  of  the  real  estate 
of  which  the  said  James  W.  Mynes  died  seised  and  pos- 
sessed, because  tbey  say  that  in  the  lifetime  of  said  James 
he  purchased  a  house  and  lot  in  the  town  of  Hurricane,  in 
Putnam  County,  from  H.  M.  Beckett,  about  the  fall  of  1889, 
and  soon  after  his  marriag'e  with  said  plaintiff,  and  at  his 
instance  and  request,  said  Beckett  conveyed  the  said 
house  and  lot  directly  to  the  said  plaintiff;  that  said  house 
and  lot  were  intended  to  be  in  lieu  of  dower  of  said 
Phoebe,  and  of  all  her  interest  in  the  estate  of  James  W. 
Mynes,  and  the  house  and  lot  were  accepted  by  her  in  lieu 
of  dower  and  her  interest  in  said  estate;  that  it  was  a  fair 
and  liberal  provision  for  her  after  the  payment  of  claims 
agfainst  the  estate. 

At  the  July  rules,  1895,  plaintiff  filed  her  amended  and 
supplemental  bill  against  all  the  parties  named  in  the  origf- 
inal  bill,  and  making  Oscar  B.  McAboy,  administrator  of 
Marg^aret  J.  Mynes,  a  party  to  the  bill,  alleging  the  finding 
of  the  bonds  and  trust  deed  in  the  old  leather  trunk  kept 
in  his  bedroom  by  said  James  W.  Mynes,  in  which  he  kept 
certain  of  liis  papers  and  effects,  including  a  considerable 
sum  of  money;  that  a  short  time  before  his  death  he  di- 
rected plaintiff  to  take  from  his  pants  his  pocketbook,  in 
which  she  would  find  the  key  of  said  trunk,  which  she  did, 
and  found  the  key  in  the  pocketbook,  which  key  she  kept 
until  after  his  death,  when  she  delivered  the  key  to  one  of 
the  administrators;  that  since  filing  her  original  bill  she 
had  learned,  and  now  alleges  the  fact  to  be,  that  in  her  said 
husband's  leather  trunk  were  found  the  said  bonds  and 
trust  deed  representing  the  said  alleged  indebtedness,  and 
therefore  avers  and  charges  that  said  alleged  indebtedness 
had  been  fully  paid  off  and  extinguished  by  her  said  hus- 
band in  his  lifetime;  that  said  administrators  of  her  hus- 
band, or  one  of  them,  illegally  and  wrongfully  either  deliv- 
,  ered  said  bonds  or  notes  to  the  said  administrator  of  Mar- 
garet Mynes,  or  illegally  and  wrongfully  permitted  said 
last-named  administrator  to  take  possession  thereof,  which 
plaintiff  charges  was  done  fraudulently,  and  for  the  pur- 
pose of  defrauding  her  and  her  infant  child  of  their  several 
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interests  in  said  real  estate, — and  praying-:  Tliat  the  de- 
fendants be  required  to  answer  under  oath  the  amended 
and  supplemental  bill,  and  that  the  administrators  of  James 
W.  Mynes  and  the  administrator  of  Margaret  J.  Mynes  be 
in  like  manner  required  to  answer  under  oath,  and  to  the 
best  and  utmost  of  their  several  and  respective  knowledge, 
remembrance,  information,  and  belief,  answer  and  set 
forth:  "(1)  Whether  it  is  not  true  that  your  oratrix  de- 
livered the  key  of  said  leather  trunk  to  the  said  administra- 
tors of  her  said  husband  or  one  of  them.  (2)  Whether  it  is 
not  true  that  papers  and  effects  of  her  said  husband  were 
found  in  said  leather  trunk  after  his  death,  and,  if  so,  what 
papers  and  effects.  (3)  Whether  it  is  not  true  that  said 
trust  deed  from  her  husband  to  John  S.  Smith,  trustee, 
was  found  after  herhasband's  death  in  said  leather  trunk. 
(4)  Whether  it  is  not  true  that  the  bonds  or  notes  men- 
tioned in  said  deed  of  trust,  and  representing  said  alleged 
indebtedness,  were  not  tound  after  her  husband's  death  in 
said  leather  trunk,  and,  if  not  found  therein,  where  they 
were  found.  (5)  Whether  it  is  not  true  that  her  husband's 
administrators,  or  one  of  them,  delivered  said  bonds  or 
notes  to  the  said  administrator  of  Margaret  J.  Mynes,  or 
permitted  said  last-named  administrator  to  take  possession 
thereof,  (6)  When,  where,  and  how,  and  from  whom,  the 
said  administrator  of  Margaret  J.  Mynes  got  possession  of 
said  bonds  or  notes.  (7)  Whether  any  changes,  additions, 
alterations  or  erasures  have  been  made  in  said  bonds  or 
notes  since  the  death  of  James  W.  Mynes;  if  so,  to  what  ex- 
tent, in  what  manner,  when  and  by  whom  made."  That 
the  administrator  of  Margaret  J.  Mynes  be  compelled  to 
file  with  his  answer  the  bonds  or  notes,  and  to  state 
whether  at  the  time  of  filing  the  same  they  are  in  the  same 
plight  and  condition  as  they  were  at  the  time  of  the  death 
of  James  W.  Mynes,  and  whether  there  have  been  any 
changes,  additions,  alterations,  or  erasures  in  them,  or  any 
of  them.  And  for  the  relief  prayed  for  in  the  original  bill, 
and  that  the  trust  deed  and  indebtedness  and  said  bonds 
or  notes  be  decreed  fully  paid  and  satisfied,  and  for  gen- 
eral relief. 

Oscar  B.  McAboy,  administrator  of  Margaret  J.  Mynes, 
filed  his  answer,  and  says,  that  among  the  assets  of  his  de- 
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cedeut,  which  came  to  his  bands,  were  the  three  bonds  or 
notes  described,  made  by  James  W.  Mynes  to  George  H. 
Smith;  and  delivered  to  Smith  on  the  29tb  of  March  1877, 
and  afterwards,  on  the  11th  day  of  February,  1882,  said 
Smith  by  written  assignment,  indorsed  on  said  bonds, 
transferred  the  same  to  Margaret  J.  Mynes,  and  filed  the 
same  wiih  his  answer;  refers  to  the  answer  of  George  H. 
Smith  to  thif  original  bill  as  containing  what  he  believes  to 
be  a  true  account  of  said  transaction;  denies  that  said 
bonds,  or  either  or  any  part  thereof,  were  ever  paid  to  him 
as  administrator,  or  to  any  one  else,  but  avers  that  they  are 
still  due  and  wholly  unpaid,  and  are  assets  in  his  hands  aa 
such  administrator,  and  a  valid  claim  against  the  estate  of 
James  W.  Mynes,  and  a  lien  on  the  land  and  property  con- 
veyed in  said  deed  of  trust,  and  that  he  requested  the  trns- 
tee  to  advertise  and  sell  under  the  trust;  tnat  respondent's 
first  wife  was  a  daughter  of  James  W.  and  Margaret  J. 
Mynes;  that  he  was  frequently  at  their  home,  and  that  it 
was  true  there  was  a  trunk  of  the  description  spoken  of  in 
these  proceedings  at  their  common  home,  to  which  Marga* 
ret  kept  the  key  in  her  possession  during  her  lifetime,  and 
be  believes  it  remained  in  the  possession  of  James  W.  Mynes 
thereafter  up  to  the  time  of  his  death;  that  it  was  turned 
over  to  his  administrators  by  plaintiff;  that  reKpondent 
was  one  of  the  appraisers  of  the  estate  <jf  James  W.  Mynes, 
and  that,  when  the  trunk  was  opened  at  the  time  of  the  ap- 
praisement, they  found  in  said  trunk  individual  papers  of 
Margaret  J.  Mynes  among  other  papers  therein,  but  little 
examination  ot  her  papers  was  made,  and  the  bonds  in 
question  were  not  discovered  at  that  time.  Respondent 
denies  any  illegal  or  fraudulent  intent  on  his  part  in  get- 
ting possession  of  the  bonds,  or  that  the  same  was  done 
fraudulently  or  for  the  purpose  of  defrauding  plaintiff  or 
her  child,  or  is  seeking  to  collect  the  same  with  any  such 
purpose  or  intent,  but  simply  to  discharge  his  duty  in  that 
behalf, — of  administrator.  In  response  to  the  interrt^- 
tories:  It  is  true  that  plaintiff  delivered  the  key  to  James 
M.  Mynes,  one  of  the  administrators;  that  the  papers  of 
James  W.  Mynes  were  found  in  the  trunk  after  his  death; 
that  all  of  the  papers  produced  to  the  appraisers,  as  far  as 
he  knows,  came  from  the  trunk.     Hemembers  amung  them 
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some  tax  tickets  and  uther  receipts,  and  also  tbe  notes,  etc., 
placed  on  the  appraisement  bill.  There  were  also  in  said 
trunk  some  individual  papers  of  Mai^aret  J.  Mynes,  an 
organ  receipt,  an  organ  contract,  and  some  tax  tickets,  bnt 
did  not  examine  her  papers.  The  only  other  effects  of 
said  James  W.  Mynes  taken  from  said  trunk  vras  a  pair  of 
pants,  which  respondent  was  informed,  believes,  and  al- 
leges were  his  first  wedding  pants.  That  the  trust  deed 
'was  found  in  said  trunk  after  the  death  of  said  Mynea; 
also,  the  bonds.  That  it  is  true  W.  P.  McAboy,  one  of  the 
administrators,  delivered  the  bonds  to  respondent  after  he 
requested  it.  That  he  knows  nothing  of  the  bonds,  of  his 
own  knowledge,  until  about  the  time  they  came  to  his  hands 
as  administrator,  and  they  have  ever  since  been  in  his  pos- 
session. That  no  changes  or  altt^rations  have  been  made 
in  them,  or  either  of  them,  since  they  came  to  his  possea- 
sioa,  and  that  said  bonds  and  assignment  are  in  tbe  same 
plight  and  condition  as  when  delivered  to  him,  and,  be  be- 
lieves, in  the  same  condition  as  when  found,  and  at  tbe 
death  of  said  Mynes.  Avers  that  the  personal  property 
mentioned  in  the  deed  of  trust  has  been  so  scattered  that 
the  same  cannot  now  be  ascertained  and  identified  in  order 
to  subject  the  same  to  the  payment  of  said  debt,  and  the 
personal  property  left  by  Mynes  is  wholly  insufficient  to 
pay  off  and  discharge  the  bonds,  but  alleges  that,  in  addi- 
tion to  the  real  estate  mentioned  in  the  trust  deed,  Mynes 
died  seised  of  valuable  real  estate  in  the  city  of  Huntington; 
and  prays  for  dissolution  of  the  injunction  and  sale  of  the 
property,  and,  if  the  proceeds  should  not  be  sufficient  to 
pay  the  bonds,  that  the  residue  may  be  paid  out  of  the  res- 
idue of  said  estate  of  James  W.  Mynes,  both  personal  and 
real. 

Freda  Mynes,  the  infant  defendant,  answered  by  guar- 
dian ad  litem,  and  joined  her  mother  in  ber  praver  for  re- 
lief. 

Appellants  contend  that  tbe  main  question  involved  in 
tbe  case  is:  "Are  the  three  bonds  of  March  29,  1877,  ei- 
ecnted  by  James  W.  Mynes  to  his  brother-in-law  George 
H.  Smith,  to  be  deemed  surrendered  and  satisfied?"  And 
that  the  solution  of  the  question  depends  on  whether  tbe 
theory  of  tbe  plaintiff,  that  the  bonds  secured  by  tbe  trust 
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deed  were  intended  to  protect  the  property  of  Myaes 
gainst. some  tnrealened  liability,  or  that  of  defendants, 
that  it  was  iateaded  by  Mynes  to  make  a  settlement  of  tbe 
amount  of  the  bonds  aad  their  interest  on  Mar^raret  J. 
Mynes,  his  wife,  is  true;  contending-  that,  if  plaintiff's  the- 
ory is  correct,  the  exchange  by.  Smith  of  these  bonds  to 
Mrs.  Mynes  for  the  bonds  Smith  had  executed  to  ber,  bear- 
ing the  same  date,  on  the  11th  of  February,  1882,  five  years 
after  the  execution  of  said  bonds,  was  an  extinguish  meat 
of  both  sets  of  bonds.  It  appears  that  no  consideration 
passed  from  Smitb  to  Mynes  for  the  bonds,  but  that  the 
bonds  were  executed  for  the  benefit  of  Mrs.  Mynes.  and 
Smith  executed  the  bonds  to  Mrs.  Mynes,  to  be  held  by 
her  until  Smith  should  transfer  and  assign  the  Mynes 
bonds  to  her,  which,  it  seems,  he  agreed  and  promised  to 
do.  It  is  hard  to  conceive  why  he  did  not  assign  the  bonds 
at  once,  as  he  did  five  years  afterwards,  instead  of  execut- 
iogand  baviag  outstanding  all  that  time  his  own  bonds; 
and  be  makes  oo  explanation.  It  was  no  more  trouble  to 
write  the  assignment  than  the  notes,  but  is  it  materia) 
which  theory  is  correct?  In  either  case  it  is  a  voluntary 
transaction,  which  would  not  be  good  as  against  then  exist- 
ing creditors,  but  good  between  the  parties.  BiUingsley 
V.  Menear,  44  W.  Va.  651,  (30  S.  E.  61) ;  Ham's  v.  Harris' 
Ex'r,  23  Grat.  737.  What  object  there  wonid  be  in  mak- 
ing the  property  over  to  his  wife,  we  cannot  well  see,  un- 
less he  was  intending  to  provide  against  bis  own  future 
acts  in  becoming  involved  in  debt.  Surely  the  reason 
given  by  Smith  was  a  lame  one, — "that  Mynes  might  die, 
and  his  wife  marry  some  fellow  and  squander  the  prop- 
erty;" for,  if  he  had  died  without  making  the  bonds  and 
trust,  the  property  would  have  gone  to  the  heirs,  subject 
only  to  the  marital  rights  of  the  widow,  and  the  "fellow" 
she  might  marry  could  squander  nothing  but  her  interestr 
while  the  bonds  and  trust  would  put  it  all  in  such  fellow's 
power,  she  consenting.  Appellants  say  that  it  is  conceded 
that  at  least  fro:n  the  death  of  his  first  wife,  in  December, 
1887,  until  fais  own  death,  in  July,  1894,  a  period  of  nearly 
seven  years,  Mynes  had  possession  of  the  trust  deed  and 
bonds,  and  that  such  possession  was  prima  facie  evidence 
that  the  bonds  were  extinguished,  and  cites  several  ao- 
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thorities  to  that  effect.  In  Tedens  v.  Schumers,  112  111. 
263,  it  is  held:  "The  fact  that  a  due-bill  is  found  in  the 
hands  of  the  mater  '\%  frima facie  evidence  of  its  payment; 
and  the  payee,  suing-  on  the  same,  is  required  to  overcome 
the  presumption  by  a  preponderance  of  evidence  before  he 
can  recover."  Lipscomb  v.  DeLemos,  68  Ala.  592;  Chandler 
V.  Davis,  47  N.  H.  462;  Hays  v.  Samuels,  55  Tex.  560. 
This  is  good  as  an  abstract  proposition  of  law,  but  is  the 
possession  of  James  W.  Mynessuch  as  to  raise  a  presump- 
tion of  payment?  Would  not  the  circumstances  of  his  pos- 
session themselves  overcome  the  presumption?  These 
notes  at  the  date  of  assignment  were  delivered  to  Margaret 
J.  Mynes  by  the  payee,  George  H.  Smith.  They  were 
found  in  the  trunk  in  which  Margaret  kept  her  papers, 
and  to  which  trunk  she  kept  the  key  up  to  the  time  of  her 
death.  I[  was  only  the  death  of  Margaret  J.  Mynes  that 
gave  him  the  possession  of  the  notes.  He  did  not,  prior  to- 
that  event,  have  exclusive  possession  and  control  of  them. 
They  were  in  her  trunk  at  their  common  home,  and  after 
her  death  there  was  no  one  to  make  demand  for  or  inquiry 
about  the  bonds  until  a  personal  representative  should  be 
appointed  of  her  estate.  I  do  not  think  James  W.  Mynes' 
possession  of  the  bonds  at  the  time  of  his  death  was  such 
as  to  raise  the  presumption  of  their  pay  mentor  extinguish- 
ment. Appellants  say  the  exchange  of  the  bonds  at  the 
time  of  the  assignment,  February  11,  1882,  was  an  extin- 
guishment of  botb  sets  of  bpnds.  There  is  no  question  but- 
that  it  extinguished  those  made  by  Smith  to  Mrs.  Mynes,. 
but  surely  not  those  assigned  by  Smith  to  Mrs.  Mynes,. 
which  were  at  that  time  delivered  to  her,  and  transferred' 
by  the  payee  by  written  assignment;  and  this  assignment 
and  delivery  of  the  bondsof  Margaret  J.  Mynes,  took  place- 
in  the  presence  of  the  grantor,  James  W.  Mynes,  and,  it: 
seems,  with  his  assent,  which  is  a  very  strong  indication', 
that  he  intended  the  bonds  for  her  benefit.  In  their  peti- 
.  tion  for  appeal,  appellants  give  eight  reasons  for  the  theory 
that  the  transaction  was  not  intended  as  a  marriage  settle- 
ment upon  the  first  wife  of  James  W.  Mynes,  the  seventh 
of  which  is  that  (the  payee  in  the  bonds,  and  who  assigned 
them  to  Mrs.  Mynes)  "Smith  permitted  his  own  son  to  buy 
a  part  of  the  farm  covered  by  the  trust  deed,  and  to  build 
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upon  and  improve  it,  and  never  said  a  word  about  the  trust 
deed."  Appellees,  in  their  brief  in  reply  to  said  several 
reasons,  in  reply  to  the  seventh  say:  "Smith  does  not 
eeem  to  have  known  anything  special  about  the  purchase 
of  a  part  of  the  land  by  his  son.  But,  if  he  had,  as  the  land 
had  been  first  sold  to  James  Mynes,  a  son  of  Mr.  and  Mrs. 
Mynes,  and  then  sold  by  him  to  Geo.  S.  Smith,  a  nephew  of 
Mr.  and  Mrs.  Mynes  and  first  cousin  of  James,  he  might 
well  suppose  that  with  such  near  relatives,  and  all  in  the 
family,  he  would  be  well  protected  in  his  purchase."  Un- 
less Mr.  Smith  has  something;  outside  of  this  record  to  rely 
upon,  I  am  unable  to  see  what  encouragement  he  can  have 
that  his  purchase  will  be  well  protected  on  account  of  near 
relationship,  when  he  is  in  the  hands  of  the  same  parties 
who  are  doing  all  they  can  to  defeat  their  stepmother  and 
their  baby  sister  in  recovering  what  they  are  morally  en- 
titled to.  Some  people  will  not  permit  blood  or  relation- 
ship to  stand  between  them  and  any  legal  rights.  It  is  not 
probable  Ihat  the  residue  of  the  real  estate  will  come  near 
paving  the  decree,  so  that  the  land  purchased  by  George 
S.  Smith  will  be  liable  for  any  balance  remaining  on  the  de- 
cree. The  evidence  ot  George  H.  Smith,  which  is  the  only 
direct  evidence  as  to  the  object  of  James  Mynes  in  making 
and  securing  the  bonds,  is  very  positive,  while  the  reasons 
therefor  are  not  the  soundest  or  best.  The  evidence  in- 
troduced by  plaintiff  tending  to  show  that  Mynes  claimed 
to  have  taken  up  or  extinguished  said  bonds  is  vague  and 
uncertain.  On  the  evidence  the  circuit  court  found  the 
facts  in  favor  of  defendants,  and  there  is  certainly  no  such 
preponderance  in  favor  of  the  plaintiff  as  would  authorize 
the  appellate  court  to  reverse  the  judgment  on  the  facts, 
whatever  its  desire  might  be,  excited  by  its  view  of  the  mor- 
al aspect  of  the  case.  Smith  v  Toke,  27  W.  Va.  639;  Bart- 
UttM.  Cleavenger,  35  W.  Va.  720,  C14  S.  E.  273);  Richard- 
son V.  RaJphsnyder,  40  W.  Va.  IS,  (20  S.  E.  854);  and  sub- 
sequent cases.  Yet  the  evidence  on  behalf  of  the  plaintiff 
in  the  case  at  bar  is  hardly  sufficient  *o  bring  it  within  the 
purview  of  the  cases  cited,  I  do  not  see  bow  the  circuit 
court  could  have  held  otherwise  than  it  did. 

Appellees  assign  a  cross  error,- — that  the  court  impru[H 
erly  held  that  the  statute  of  limitations  barred   the  said 
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notes,  and  each  of  them,  and  that  the  same,  or  any  part 
thereof,  are  not  entitled  to  bt  paid  out  of  the  personal  es- 
tate of  the  said  James  W,  Mynes,  aor  out  of  any  of  the 
other  real  estate  belonging  to  him,  except  that  conveyed 
in  the  deed  of  trust  to  secure  the  said  notes, — and  cite 
Rigkter  v.  Riley,  42  W.  Va.  633.  (26  S.  E.  357) ,  in  support 
of  the  proposition.  The  appellants  make  no  mention  of 
this  in  their  brief,  and  I  do  not  remember  that  it  was  re- 
ferred to  by  either  party  on  oral  argument.  It  is  held  in 
Righter  t.  Riley,  that  "the  claim  of  a  wife  against  the  hus- 
band is  not  barred  by  the  statute  of  limitations  during  cov- 
erture, if  at  all,  until  twenty  years  from  the  original  incep- 
tion or  written  renewal  thereof."  This  is  based  on  the 
fact  that  because  of  "coverture,  and  their  recc^nized  sub- 
jection to  the  control  of  their  husbands,  they  are  especially 
exempted  from  the  operation  of  the  statute,"  as  stated  in 
the  opinion  in  said  case,  which  Sows  from  the  old  common- 
law  doctrine  that  the  wife  could  not  sue  the  husband  at 
law.  Code  1868.  chapter  104,  section  3,  provides  that  "if» 
at  the  time  at  which  the  right  of  any  person  to  make  entry 
on,  or  bring  an  action  to  recover,  any  land,  shall  have  first 
accrued,  such  person  waa  an  infant,  married  woman,  or  in- 
sane, then  such  person,  or  the  person  claiming  through  him 
may,  notwithstanding  the  said  period  of  ten  years  shall 
have  expired  (except  in  the  case  of  a  married  woman  when 
such  land  is  her  sole  and  separate  property),  make  an  entry 
on  or  bring  an  action  to  recover  such  laud  within  five  yeara 
next  after  the  time  at  which  the  person  to  whom  such  right 
shall  have  first  accrued  as  aforesaid  shall  have  ceased  to  be 
under  such  disability  as  existed  when  the  same  so  accrued, 
or  shall  have  died,  whichever  shall  first  have  happened.'^ 
This  is  taken  from  Code  Va.  1860,  chapter  149,  section  3, 
without  change  except  as  to  time  of  limitation,  and  that  con- 
tained in  parentheses,  excepting  therefrom  the  case  of  a 
married  woman  when  such  land  is  her  sole  and  separate 
property.  Section  16  of  said  chapter  104,  relating  to  the  lim- 
itation of  personal  actions,  is  section  15  of  said  chapter  149, 
Code  1860,  re-enacted,  with  the  like  parenthetical  change, 
"except  in  the  case  of  a  married  woman,  as  provided  in 
section  three  of  this  chapter;"  that  is,  in  personal  actions 
relating  to  her  sole  and  separate  property.     The  same 
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Code  (section  12,  chapter  66)  provides  that:  "A  married 
-woman  may  sue  and  be  sued  without  joining  ber  husband 
in  the  following  cases:  (1)  When  the  action  concern?  her 
separate  property.  (2)  When  the  action  is  between  her- 
self and  husband.  (3)  When  she  is  living  separate  and 
apart  from  her  husband.  And  in  no  case  need  she  prose- 
cute or  defend  by  guardian  or  next  friend."  The  word 
"action"  has  a  legcil  signification,  and  does  not  apply  to  a 
suitor  proceeding  in  equity.  The  legislature  clearly  in- 
tended to  give  her  the  right  to  sue  her  husband  or  any  one 
else  in  a  case  in  which  her  separate  estate  is  concerned. 
What  would  be  the  sense  in  providing  that  she  should  sue 
and  be  sued  without  joining  her  husband,  "when  the  action 
is  between  herself  and  husband,"  when  he  can  neither  sue 
her,  nor  can  she  sue  him,  and  consequently  no  action  can 
exist  between  them?  It  is  not  only  clearly  provided  that 
she  may  have  her  action  against  htm,  but  it  is  as  clearly 
provided  in  section  16,  chapter  104,  Code  1891,  that,  in  case 
the  subject-matter  of  the  action  is  her  sole  and  separate 
property,  her  coveture  is  not  a.  disability,  and  does  not 
prevent  the  statute  from  running.  In  Miller  v.  Cox,  38 
W.  Va.  747,  (18  S.  E.  960).  it  is  clearly  indicated  in  the  syl- 
labus that  the  statute  of  limitations  runs  against  the  wife 
during  coverture.  That  was  a  case  in  which,  during  the 
pendency  of  an  action  against  a  husband  for  the  purpose  of 
obtaining  a  judgment  on  a  note  made  by  him,  he  executed 
a  deeO  of  trust  on  his  real  estate  to  a  trustee  to  secure  the 
debtor's  wife  the  payment  of  a  sum  of  money  which  he 
claimed  she  had  loaned  to  him,  which  he  had  used  in  his 
business,  and  which,  as  stated  in  the  first  point  of  the  syl- 
labus, was  barred  by  the  statute  of  limitations  when  the 
deed  of  trust  was  executed;  and  the  fifth  point  of  the  sylla- 
bus holds:  "If  at  the  date  of  said  trust  deed  the  claim 
thereby  sought  to  be  secured  is  barred  by  the  statute  of 
limitations,  that  fact  has  a  strong  tendency  to  defeat  satd 
trust  deed  as  a  lien  in  favor  of  the  wife  against  bona  fide 
creditors  of  the  husband."  Also,  in  Bank  v.  Atkinson,  32 
W.  Va.  203,  (9  S.  E.  175) ,  (Syl.,  point  2) :  "If,  when  such 
purchase  is  made,  any  claim  which  she  may  have  on  him 
for  such  proceeds  of  her  real  estate  is  barred  by  limita- 
tion, that  circumstance  tends  strongly  to  repel  the  wife's 
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claim  to  exempt  the  land  against  creditors."  In  Bennett 
V.  Bennett,  37  W.  Va.  396,  (16  S.  E.  638),  this  question  is 
pretty  fully  discussed  and  g-ood  reasons  given  why  the  wife 
should  be  permitted  to  sue,  among:  other  thingrs,  for  the 
protection  of  her  own  rights  against  other  creditors,  who 
may  obtain  judgment  liens  and  absorb  the  husband's  es- 
tate, leaving  her  without  relief.  Judge  Urannok,  in  writ- 
ing the  opinion  of  the  Court  in  the  case,  says,  "The  ten- 
dency of  decisions  seems  to  be  that  way,"  and  sars:  "lo 
Alexanderv.  Alexander,  85  Va.  353.  (7  S.  E.  335),  1  L.  R. 
A.  125,  the  opinion  supports  the  right  to  sue  the  husband 
at  law,  because  of  the  married  woman's  act.  But  the  com- 
mon law  prevails  with  us.  and  under  it  a  wife  cannot  con- 
tract with  her  husband;  and  chapter  66,  Code,  giving  her 
the  right  to  hold  separate  property,  has  not  given  her  ca- 
pacity to  contract  at  law,  or  to  contract  with  her  husband." 
In  Scottv.  Scott,  13  Ind.  225,  it  is  held  that  the  wife  may 
sue  her  husband,  in  respect  of  her  separate  estate,  under 
their  statute,  which  is  almost  identical  with  ours,  and  pro- 
vides: "When  a  married  woman  is  a  party  her  husband 
must  be  joined  with  her;  except:  First,  when  the  action 
concerns  h6r  separate  property,  she  may  sue  alone;  sec- 
ond, when  the  action  is  between  herself  and  husband,  she 
may  sue  or  be  sued  alone."  The  court  say:  "This  sec- 
tion seems  to  fully  warrant  the  suit,"  and  further  say, 
"After  the  passage  of  the  Code,  the  legislature  provided 
in  effect,  that  her  personal  property  should  be  her  sepa- 
rate property,  and  it  follows  that  she  may  sue  her  husband 
or  any  one  else  in  respect  to  it."  And  in  Wright  v.  Wright, 
54  N.  Y.  437,  it  is  held  that:  "A  note  given  in  considera- 
tion of  a  promise  to  marry  is  valid  in  the  hands  of  the  wife 
after  marriage,  and  an  action  may  be  maintained  thereon 
by  her  against  her  husband.  It  is  immaterial  whether  the 
form  of  the  action  by  the  wife  against  her  husband  upon 
such  a  note  be  at  law  or  in  equity,  if  facts  are  stated  en- 
titling the  plaintiff  to  the  relief  demanded.  It  is  the  duty 
of  the  court  to  afford  the  relief,  without  regard  to  the  name 
to  be  given  to  the  action.  It  seems  that,  under  the  present 
policy  of  this  State  in  respect  to  the  relations  of  husband 
and  wife,  the  latter  can  sue  the  former  to  enforce  any 
rig-ht  affecting  her  separate  property  in  any  form  of  ac- 
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tioD,  the  same  as  if  he  were  a  stranger."  Wilson  r.  Wihon, 
36  Cal.  447.  How  can  the  common  law  prevail  with  us, 
when  we  have  a  statute  in  contravention  of  it?  It  is  the 
duty  of  the  courts  to  give  full  force  to  statutes  when  it 
clearly  appears  therefrom  that  such  statutes  were  intended 
by  the  legislature  to  contravene  the  common  law.  But, 
however  this  may  be,  these  bonds  were  made  payable  to 
and  held  by  George  H.  Smith,  dated  March  29,  1877,  and 
assigned  by  him  to  Margaret  J.  Mynes  on  the  11th  day  of 
February,  1882.  The  statute  began  to  run  several  years 
before  the  bonds  were  assigned  by  Smith  to  Mrs.  Mynes. 
"As  a  general  rule,  when  the  statute  of  Itmitatioos  is  ooce 
in  motion,  nothing  can  interrupt  it."  13  Am.  &  Eng.  Enc 
Law  731.  In  DeKay  v.  Darrak's  Adtn'rs,  14  N.  J.  Law, 
288,  294,  it  is  said,  "The  course  of  decisions,  both  in  Eng- 
land and  in  this  country,  has  established  the  rule,  beyond 
doubt,  that,  when  the  statute  has  commenced  running,  it 
runs  over  all  subsequent  disabilities  and  intermediate  acts 
and  events."  And  in  McDonald -i.  Hovey,  llOU.  S.  bl9, 
4  Sup.  Ct.  142,  28  L.  Ed.  269,  Justice  Bradley  says,  in 
speaking  of  the  statute  of  limitations,  "And  after  it  has 
commenced  to  run,  no  subsequent  disability  will  interrupt 
it."  In  Doe  V.Jones,  4  Term  R.  300,  Lord  Kenyon  says, 
"I  confess,  I  never  heard  it  doubted,  until  the  discussion 
of  this  case,  whether,  when  any  of  the  statutes  of  limita- 
tions had  begun  to  run,  a  subsequent  disability  would  stop 
their  running."  See  authorities  cited  in  note  3,  p.  732, 13 
Am.  &  Eng.  Enc.  Law;  Jones  v.  Lemon,  26  W.  Va.  629; 
Parsons  v,  McCrackcn,  9  Leigh  495;  Caperton  v.  Gregory, 
11  Grat.505;  IRob.  Prac.  (N.  S.)  609;  1  Bart.  Ch.  Frac. 
§  34;  Ang.  Lim.  §§194, 197;  Sherman  v.  Stage  Co.,  24  Iowa. 
515.  The  statute  of  limitations  having  commenced  to  run, 
and  having  been  running  some  years  on  the  bonds  tn  the 
hands  of  George  H.  Smith  before  they  were  assigned  to 
Mrs.  Mynes,  under  these  authorities,  and  others  therein 
referred  to,  if  Mrs.  Mynes  was  under  the  disabilitj 
claimed,  such  disability  would  not  interrupt  the  running 
of  the  statute.  Fur  the  reasons  herein  stated,  the  decree 
must  be  affirmed. 
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Dent,  Judgb: 

I  concur  in  the  conclusion  in  this  case,  but  nnt  with  that 
portion  of  Jttdge:  McWborter's  opinion  which  tends  to 
abrt^ate  the  common  law  disability  of  husband  and  wife 
to  enter  into  valid  legal  contracts  with  each  other  durin); 
coverture.  He  unwittingly  falls  into  the  same  error  inad- 
vertently committed  bv  Judge  Branhon,  in  the  case  of 
Bank  V.  Atkinson,  32  W.Va.  203,  (9  S.  E.  175) ,  and  followed 
by  Judge  Engush,  in  Miller  v.  Cox,  38  W.  Va.  747,  Cl8  S. 
E.  960).  This  arises  from  a  misconstruction  of  the  stat- 
ute authorizing  a  married  woman  to  sue  and  be  sued  with- 
out joining  her  husband,  which  was  made  a  part  of  the 
code  law  of  this  State  as  early  as  1868.  In  1877  this  Court, 
in  the  case  of  Stockton,  v.  Farley,  10  W.  Va.  171,  this  pro- 
vision being  involved  Uudge  Green,  delivering  the  opin- 
ion) ,  held,  "In  this  state  a  common  law  suit  cannot  be 
brought  against  a  married  woman  on  any  contract  made 
by  her  while  married  and  living  with  her  husband." 
And  in  1886,  the  same  statute  being  under  consideration, 
this  Court  held  (Judge  Snyder,  delivering  the  opinion)  that 
"a  note  given  by  a  husband  directly  to  his  wife  during 
coverture  is  void,  and  no  action  at  law  can  be  maintained 
upon  it  against  the  husband."  Hoseberry  v.  Roseberry,  27 
W.  Va.  759.  In  commenting  on  the  statute,  Judge  Sny- 
der says,  on  page  760:  "A  careful  examination  of  this 
chapter  will  fail  to  show  any  change  in  the  common  law  re- 
specting the  right  or  power  of  a  wife  to  contract  with  her 
husband.  This  statute  deprives  the  husband  of  his  mar- 
ital rights  in  the  property  of  his  wife,  and  confers  upon  her 
a  legal  separate  estate  in  her  property.  It  also  gives  her 
the  right  to  acquire  property,  in  certain  cases,  from  per- 
sons other  than  her  husband,  and  to  sue  and  be  sued  with- 
out joining  her  husband  in  specified  cases,  but  it  nowhere 
and  in  no  manner  authorizes  or  enables  her  to  contract 
with  her  husband  in  anv  case."  And  in  the  case  of  Carey 
V.  Burress,  20  W.  Va.  571,  it  was  held  (Judge  Green,  de- 
livering the  opinion)  that  "a  married  woman  cannot  be 
sued  in  a  court  of  law  in  this  State  on  any  contract  made 
while  living  with  her  husband,"  for  the  reason  (given)  that 
a  married  woman  b»s  no  capacity,  while  living  with  her 
husband,  to  enter  into  any  contract.    See,  also,  Peck  v. 
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Marling's  Adm'r,  22  W.  Va.  708.  In  WJtiiev.  Manufactur- 
ing Co.,  29  W.  Va.  385,  (1  S.  E.  572),  it  was  held  that  a 
judgment  against  a  married  woman,  rendered  upon  a  con- 
tract made  during  coverture,  was  an  absolute  nullity,  be- 
cause of  her  incapacity  to  contract.  In  Pickett's  Ex'rs  v. 
Kniscley,  36  W.  Va.  794,  (15  S.  E.  997),  the  incapacity  of  a 
married  woman  living  with  her  husband  to  make  valid  con- 
tracts, suable  at  law,  either  by  or  against  her,  is  strictly 
adhered  to,  as  held  in  the  foregoing  cases  (Judge  Bkannon 
delivering  ihe  opinion) .  In  the  case  of  Bennett  v.  Bennett, 
37  W.  Va.  396,  (16  S.  E.  638),  (the  same  judge  delivering 
the  opinion),  it  is  again  reiterated  that  a  married  woman 
"cannot  sue  her  husband  at  law,  because  she  cannot  con- 
tract with  him  at  law.'*  Bank  v.  Atkinson,  and  Miller  v. 
Cox,  were  both  causes  having  their  inception  before  the 
changes  made  in  the  married  woman's  statute  in  1891,  and 
thus  were  decided  as  the  law  stood  under  the  foregoing 
decisions.  In  harmony  with  the  inability  of  a  married  wo- 
man to  make  valid  contracts  during  coverture  are  the  cases 
of  Rogers  v.  Lynch,/^^  W.  Va.  94,  (29  S.  E.  507),  (opinion 
by  Judge  English);  Sle-u^nri  v.  Assurance  Co.,  45  W.  Va. 
734.  (32  S.  E,  218),  (opinion  by  Judge  McWhorter,);  and 
Schamp  v.  Association,  44  W.Va.  47,  (28  S.  E.  709),  44  L. 
R.  A.  101,  (opinion  by  Judge  Braxnox).  The  last  case 
arose  under  the  code  of  1891i  Under  this  statute  a  married 
woman  was  permitted  to  acquire  property  from  even  her 
husband,  but  she  could  only  charge  it  in  a  certain  manner, 
and  she  could  only  be  sued  as  to  such  charges  in  chancery, 
for  she  was  not  personally  bound  for  them.  The  amend- 
ment of  1693  again  took  away  her  right  of  acquiring  prop- 
erty from  her  husband.  Acts  1893,  chapter  3.  In  this 
respect  the  law  was  restored  as  it  existed  in  1868,  and 
there  is  no  provision  therein  contained  abrogating  the  com- 
mon-law disability  of  husbsnd  and  wife  living  together  to 
enter  into  contracts  with  each  other,  enforceable  in  a  court 
of  law.  Section  3  expressly  preserves  this  disability  by 
providing  that  she  can  acquire  property  "from  any  person 
other  than  her  husband."  While  section  15  provides  that 
she  "may  sue  or  be  sued  in  any  court  of  law  or  chancery 
in  this  State,  which  may  have  jurisdiction  of  the  subject- 
matter,  the  same  in  all  cases  as  if  she  were  i/eme sole," 
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it  docs  Dot  remove  her  common-luw  disability,  wfaiU  living 
■with  her  husband,  to  contract  with  him.  If  such  were  the 
case  the  provision  in  section  3,  before  referred  to,  would 
be  nullified,  and  section  14,  providing  that  "a  married  wo- 
man livings  separate  and  apart  from  her  husband  may  in 
her  own  name  carry  on  anv  trade  or  business,"  becomes 
unnecessary.  Section  12  secures  her  earnings  as  her  sep- 
arate property,  but  this  does  not  authorize  her  to  charge 
him  wages  for  services,  nor  him  to  charge  her  for  her 
board  and  clothes.  If  the  common-law  relation  of  marriage 
is  wholly  nullified  bv  the  statute,  so  as  to  allow  hustiand 
and  wife  to  contract  with  "each  other  as  though  single,  then 
the  law  would  imply  contracts  between  them  as  for  ser- 
■vices  rendered,  moneys  expended,  etc.,  and  the  marriage 
relation  would  become  one  of  dollars  and  cents,  instead  of 
a  matter  of  mutual  love  and  affection,  for  which  there  could 
be  no  such  thing  as  a  money  compensation.  It  is  undoubt- 
edly true  that  the  mercenary  spirit  of  the  times  is  tending 
in  this  direction,  as  man  becomes  more  and  more  the  slave, 
and  Mammon  more  and  more  the  master;  but  such  an  un- 
fortunate climax  has  not  yet  been  reached,  but  in  the 
homes  of  this  State  mutual  aifection  is  still  the  sacred  tie 
that  binds  husband  and  wife  together,  and  the  law  still  rec- 
ognizes such  to  be  the  true  nature  of  their  relationship  to 
one  another,  and  leaves  their  mutual  dealings  to  be  heard 
and  determined  by  a  court  of  chancery,  with  power  to  dis- 
solve the  marriage  relation.  The  contracts  between  hus- 
band and  wife  during  coverture,  while  living  together,  thus 
being  cognizable  only  in  equity,  having  jurisdiction  of  the 
subject-matter,  the  statute  of  limitations  can  have  no  appli- 
cation to.  them.  This  was  the  conclusion  reached  by  the 
Court  in  the  case  of  Righlerw  Riley,  42  W.  Va.  633,  (26 
S.  E.  357).  For  admitting  that  a  wife  may  sue  her  hus- 
band at  law  as  to  her  separate  property,  and  that  the  stat- 
ute of  limitations  bars  such  suits,  yet,  aa  she  cannot  ac- 
quire property  from  him,  nor  contract  with  him,  a  suit  at 
law  as  to  snch  property  or  contract  would  not  be  concern- 
ing her  separate  property,  and  he  could  plead  coverture  in 
bar  thereof.  Hence  it  would  not  come  under  the  exception 
as  to  suits  regarding  her  separate  property,  and  her  disa- 
bility consequently  would  prevent  the  running  of  the  stat- 
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ate,  at  least  for  tweiit}'  years.  But  the  better  conclasion 
is  that  a  married  woman's  ri^bt  to  property  acquired  of 
her  husband  duriog  coverture  is  purely  equitable,  and  not 
legal,  and  no  action  accrues  to  ber,  therefore,  during  ber 
disability. 

Affirmed. 


CHARLESTON. 

Hale  v.  White  et  al. 
Submitted  January  23,  1900— Decided  March  31,  1900. 

1.  Equity— iejjoi  Riglil  Inadequate. 

A  general  creditor  of  a.  deceased  person  cannot  enslain  a 
bill  in  equity  on  a  purely  legal  demand,  unless  he  shows  that 
he  haa  exhausted  his  legal  remedy,  or  that  Buch  remedy,  for 
Gome  good  cause,  would  be  inadequate  or  unavailing,     (p.  703). 

2.  A  DMI  NlSTRAixiR— jI  ccomti  t—Eqmty. 

A  personal  representative  who  has  filed  the  inventories  and 
made  his  annual  statements  of  account  as  required  by  chapter 
tJT  of  the  (,'ude  cannot  be  called  on  to  restate  such  accounts, 
in  equity,  unless  the  accounts  already  rendered  by  bini  are, 
for  some  sufficient  reason,  surcharged  and  falsified,     (p.  705). 

3.  Equity— jBW—^ur/V/jcf  ion. 

Where  the  bill  shows  that  the  estate  is  solvent  and  the  as- 
sets superabundant,  the  mere  pretext  of  the  want  of  discov- 
ery will  not  give  equitable  jurisdiction  against  a  personal  rep- 
resentative who  is  not  shown  to  have  neglected  any  <of  tli« 
statutory  requirements  relating  to  his  duties  as  such  repre- 
sentative to  the  injury  of  the  plaintiff,     (p.  705). 

Appeal  from  Circuit  Court,  Mercer  County. 
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Action  by  Mary  D.  Hale  ag'ainst  James  A.  White,  admin- 
istrator,  and  others.  Decree  for  plaintiff  and  defendants 
appeal. 

Reversed. 

RucKER  &  Keller  and  W.  B.  Kegley,  for  appellants. 

Johnston  &  Hale,  for  appellee. 

Dent,  Judge: 

In  the  chancery  cause  of  Mary  D.  Hale  against  James  A. 
White,  etc.,  from  the  circuit  court  of  Mercer  County,  the 
following  statement  is  adopted  from  plaintiff's  brief:  "On 
the  Sth  day  of  May,  1880,  Margaret  J.  Hale,  the  ancestor 
of  the  plaintiff,  leased  certain  mineral  properties  owned  by 
her  in  the  county  of  Franklin,  state  of  Virginia,  to  one 
Robert  F.  Mason,  for  certain  annual  rents  or  royalties, 
and  which  lease  was  to  run  for  the  period  of  twenty-five 
years,  and  to  expire  in  the  year  1905.  This  lease  and  the 
rents  thereunder,  subsequently,  by  the  death  of  Margaret 
J.  Hale  and  a  partition  of  the  said  real  estate  of  said  Mar- 
garet, became  the  property  of  the  plaintiff  and  her  sister, 
Jane  S.  HaJe.  Afterwards,  and  pendinga  suit  between  the 
said  Hales  and  said  Mason  for  the  recovery  of  the  rents 
due  upon  or  under  the  said  lease,  to  wit,  on  the  12tfa  day  of 
July,  1888,  a  contract  was  entered  into  between  the  said 
Hales,  Mason,  and  the  defendant,  M.  M.  Rogers,  whereby 
said  suit  was  settled  and  compromised,  and  said  leases 
assigned  by  said  Mason  to  said  Rogers;  the  latter  assum- 
ing tbe  payment  of  said  rents  upon  or  under  said  lease, 
and  covenanting  that  the  said  lease  upon  the  said  land  so 
leased  should  yield  to  the  said  plaintiff  and  her  sister,  Jane 
S.  Hale,  one  hundred  and  fifty  dollars  each  year  thereof 
from  the  6th  day  of  September,  1887.  whether  the  mines  on 
said  lands  were  worked  or  not,  etc.,  which  said  contract  was 
reduced  to  writing,  duly  signed,  and  acknowledged.  Con- 
temporaneously with  this  contract  the  said  Rogers,  with 
J.  H.  Bramwell,  executed  to  tbe  said  plaintiff  and  her  sis- 
ter, Jane  S.  Hale,  a  bond  for  two  thousand  dollars,  with  in- 
terest, for  the  payment  of  said  rents.  After  the  execution 
of  this  contract,  to  wit,  on  the  4th  day  of  October,  1888,  the 
said  Jane   S.  Hale  intermarried  with  defendant.  Carter 
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Berkley.  Jane  S.,  the  wife  of  Dr.  Berkley,  died  ia  Virginia, 
on  the  28tb  day  of  May,  1889,  intestate  and  without  issue. 
Her  estate  and  interest  in  this  lease  and  the  rents  derived 
tberetrom  became  the  property  of  her  husband,  Dr.  Berk- 
ley. Code  Va.  1887,  §  2557.  After  the  death  of  Berkley's 
wife,  be  assi^^ned,  in  writing,  the  said  interest  to  the  plain- 
tiff; thereby  vesting  in  the  plaintiff  the  whole  beneficial  in- 
terest in  and  under  said  lease  and  the  said  bond  of  Rogers 
and  Bramwell,  and  the  right  to  recover  the  whole  of  said 
rents.  A  large  amount  of  rents  accrued  and  became  due 
and  in  arrears,  and  demand  was  made  on  defendant  Rogers 
for  the  payment;  and,  he  failing  to  pay,  the  plaintiff  on  tbe 
—  day  of  July,  1897,  instituted  this  suit  to  recover  the 
same.  To  the  plaintiff's  bill  the  defendants,  BramwellV 
executors,  filed  a  demurrer  and  an  original  and  amended 
answer,  to  each  of  which  answers  the  plaintiff  replied  gen- 
erally, and  depositions  were  taken  and  filed.  On  tbe  1st 
day  ot  December,  1898,  and  again  on  tbe  1 1th  day  of  March, 
1899,  the  Consolidated  Mining  Company,  a  corporation, 
tendered  petitions,  and  asked  leave  to  file  same  in  this 
cause,  and  each  of  which  tbe  court  refused  to  permit  to  be 
filed.  Such  proceedinjifs  were  had  in  the  said  cause,  when 
on  the  lltb  day  of  May,  1899,  a  decree  was  rendered  by 
tbe  court  in  favor  of  the  plaintiff  against  tbe  defendants, 
tbe  executors  of  said  Bramwell,  for  tbe  sum  of  one  thous- 
and two  hundred  and  tbirtynine  dollars,  and  tbe  costs  of 
the  suit,  from  which  decree  the  said  defendants,  Bram- 
well's  executors,  have  obtained  an  appeal  to  this  Court." 

Six  grounds  of  error  are  assigned  by  appellants,  to  wit: 
"(1)  The  court  erred  in  overruling  the  demurrer  of  peti- 
tioners to  plaintiffs'  bill.  (2)  Tbe  court  erred  in  assuming 
jurisdiction  of  the  case,  and  the  bill  should  have  been  dis- 
missed for  want  of  jurisdiction.  (3)  The  court  erred  in 
decreeing  in  favor  of  the  plaintiff  for  any  part  of  the 
amount  claimed  to  be  due  on  account  uf  the  interest  of  Jane 
S.  Berkley  (formerly  Hale).  (4)  The  court  erred  in  not 
dismissing  this  cause  upon,  tne  hearing  because  there  was 
no  evidence  that  the  leases  under  which  the  bond  sued  on 
in  this  case  was  given  were  still  in  existence  and  unex- 
pired. (5)  The  court  erred  in  refusingto  permit  the  Con- 
solidated  Mining  Company,  a  corporation,  to  become  a 
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party  to  thi^  cause  upon  its  several  petitions,  tendered  to 
the  court,  praying  to  be  permitted  to  make  defense  to  the 
bill  herein.  (6)  Because  tbe  court  erred  in  failing  to  de- 
cree that  the  amounts  admitted  in  plaintiff's  bill  to  have 
been  paid  on  the  bond  sued  on  in  this  case,  amounting  to 
abou-t  three  hundred  and  ninety-three  dollars  and  seventy- 
five  cents,  should  be  credited  thereon." 

The  first  question  for  consideration  is  the  demurrer  to 
the  bill.  The  will  of  J.  U.  Bramwcll,  deceased,  is  filed  as 
an  exhibit,  from  which  it  appears  that  his  estate  is  very 
large,  and  all  of  which  is  charged  with  the  payment  of  his 
debts.  There  appear  to  be  no  debts  against  the  same  but 
the  plaintiff's  so  there  can  be  no  possible  question  as  to 
the  sufficiency  of  the  assets.  The  bill  alleges  that  plaintiff 
does  not  know  the  amount  or  character  of  the  assets,  or 
what  disposition  the  executors  have  made  of  them,  and 
therefore  she  prays  a  discovery.  There  is  no  allegation 
that  they  have  not  returned  the  inventory  and  made  the 
annual  settlements  required  by  law,  or  that  they  were  in 
any  manner  concealing  the  assets  or  disposing  of  them  il- 
legally, or  that  they  had  refused  to  pay  any  just  claim 
against  the  estate,  so  that  the  prayer  for  discovery  and  ac- 
count must  be  treated  as  merely  colorable.  So  the  inquiry 
is  narrowed  down  to  the  question  whether  a  creditor  of  a 
deceased  person  had  the  right,  in  the  first  instance,  to  in- 
stitute a  chancery  suit  on  a  claim,  admitted  or  disputed, 
against  the  personal  representative,  lull-handed  with  as- 
sets, without  regard  to  the  conduct  of  such  personal  rep- 
resentative in  the  administration  of  such  assets.  In  other 
words,  has  a  creditor  the  right  to  disregard  an  adequate 
remedy  at  law,  and  sue  on  a  mere  legal  demand,  in  a  court 
of  equity?  The  present  remedies  of  the  creditor  of  a  de- 
ceased person  are  as  follows:  (1)  An  action  at  law 
against  the  personal  representative.  Section  19,  chapter 
85,  Code.  (2)  A  separate  bill  in  chancery  to  compel  pay- 
ment of  his  individual  debt  out  of  the  funds  in  the  hands  of 
the  personal  representative,  and  discover  the  funds  or 
estate  liable  to  the  payment  thereof.  Story,  Eq.  PI.  §|  99- 
102;  2  Tuck.  Bl.  Com m.  425;  WhileM.  Bannister's  Ex' rs,  1 
Wash.  (Va.)  168;  Duvats  Ex'r  v.  TrenCs  Devisees,  6 
Mumf.  29;  Clarkev.  Webb,  2  Hen.  &  M.  8.     (3)   A  biU  in 
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bebalf  of  himself  and  other  creditors  to  ascertain  and  dis- 
tribute both  the  real  and  personal  estate.  This  is  subject 
to  the  right  of  the  personal  representative  to  bring  sacb 
suit  within  six  months  from  his  qualification.  Section  7, 
chapter  86,  Code.  (4)  A  bill  against  an  heir  or  devisee  be- 
cause of  assets  by  descent.  Section  6,  Chapter  86.  Id. 
The  remedies  given  in  the  case  of  Poling  v.  Huffman,  39 
W.  Va.  322,  {ly  S.  E.  421) ,  are  the  common-law,  and  not  the 
statutory,  remedies.  In  the  present  classification  the 
third  and  fifth  classes,  as  given  in  the  case  referred  to.  are 
com  bined  in  the  second  class,  as  being  so  closely  related  to 
each  other  as  hardly  to  require  a  separate  classification,  as 
the  remedy  in  such  case  is  dependent  on  the  neglect  of  duty 
or  misconduct  of  the  personal  representative.  To  entitle  a 
creditor  to  institute  his  suit  under  either  of  the  three  last 
heads  enumerated,  he  must  have  either  exhausted  his  rem- 
edy under  the  first,' — being  the  legal  remedy, — or  show 
that  such  remedy  would  for  some  reason  be  unavailing,  or 
that  the  personal  representative  had  neglected  his  legal 
duties  to  such  an  extent  as  to  justify  the  interposition  of  a 
court  of  equity.  If,  tor  instance,  the  personal  representa- 
tive has  failed  to  file  the  inventory  required  by  section  2, 
chapter  87.  Code,  or  the  account  of  sales  required  by  sec- 
tion 3,  Id.,  or  make  his  annual  statements  or  settlements 
as  required  by  section  7.  Id.,  and  the  creditor  is  thus  pre- 
vented from  knowing  the  true  condition  of  the  estate,  al- 
though he  might  compel  such  personal  representative  to 
settle  his  accounts  under  section  8,  Id.,  nevertheless  be 
will  be  entertained  in  equity,  as  giving  a  more  complete 
and  adequate  remedy;  and  then,  if  the  personal  represen- 
tative admits  assets,  he  may  have  a  decree  for  his  debt,  if 
just,  for  the  reason  that,  the  court  having  taken  jurisdic- 
tion because  of  the  neglect  of  duty  on  the  part  of  the  per- 
sonal representative,  such  jurisdiction  cannot  be  evaded  by 
the  admission  of  assets,  but  the  court  will  go  on  to  com- 
plete justice  between  the  parties.  An  admission  of  assets 
renders  a  statement  of  accounts  unnecessary,  but  cannot 
defeat  the  equitable  jurisdiction  which  has  already  at- 
tached. But  where  the  personal  representative  is  faith- 
fully discharging  his  duties,  and  is  full-handed  with  assets, 
and  the  only  question  involved  is  the  justness  of  plaintiff's 
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legal  demand,  equity  has  no  jurisdiction.  Section  5,  chap- 
ter 87,  Code,  makes  it  the  duty  of  the  personal  representa- 
tive to  defend  all  doubtful  or  unjust  demands  against  the 
estate,  and  in  all  such  cases  he  is  entitled  to  trial  by  a  jury. 
When  a  judgment  is  obtainea  at  law,  and  execution  is  re- 
turned "No  property  found,"  then  a  court  of  equity  will 
take  jurisdiction  for  the  purpose  of  compelling  the  discov- 
ery of  assets  and  compelling-  the  proper  distribution 
thereof.  The  ground  of  equitable  jurisdiction  is  that  per- 
sonal representatives  are  trustees  of  their  decedent's  es- 
tates for  the  payment  of  debts  and  legacies.  In  the  case 
of  Rightcr  V.  Rihy,  42  W.  Va.  633,  (26  S.  E.  357) ,  this 
Court  held  that  equity  would  not  interfere  with  a  trustee 
in  the  properdischarge  of  the  dutiesof  his  trust.  So  long, 
therefore,  as  a  personal  representative  is  faithfully  dis- 
charging the  duties  of  his  trust  and  administering  the 
same  in  accordance  with  law,  and  there  is  no  deficiency  of 
assets,  there  is  no  excuse  for  equitable  interposition. 
Since  the  statute  provides  for  the  filing  of  inventories  and 
the  settlement  of  the  accounts  of  personal  representatives 
annually,  the  allegation  of  the  want  of  knowledge  of  the 
condition  of  the  estate  and  the  necessity  for  discovery  is 
not  sufficient,  unless  it  further  shows  neglect  of  duty  on 
the  part  of  the  personal  representative,  in  some  way  injur- 
ious to  the  creditor  complaining.  These  statutory  provis- 
ions were  enacted  for  the  protection  of  the  estate,  the  cred- 
itors thereof,  and  others  interested  therein,  and,  if  the 
personal  representative  files  his  inventories  and  makes 
his  settlements  in  accordance  therewith,  no  creditor  has  a 
right  to  complain,  or  seek  equity  foir  an  account  or  discov- 
ery of  assets;  and  to  hold  that  any  creditor  might  at  any 
time,  simply  because  he  has  a  legal  demand  against  the  es- 
tate, sue  in  equity,  instead  of  at  law,  for  the  enforcement 
thereof,  would  be  destructive  and  ruinous  to  the  estate, 
and  permit  the  same  to  be  devastated  with  unnecessary 
costs;  for  what  one  creditor  could  do,  all  could  do.  Each 
in  turn  could  file  bis  bill,  and,  on  confession  of  assets,  take 
a  decree  for  the  same.  The  common  law  would  not  per- 
mit this,  nor  does  the  statute  law.  Bacheldor  v.  ElUotCs 
Adin'r,  1  Hen.  &  M.  10.  Nor  do  any  of  the  cases  relied  on 
by  plaintiff  ^refute  this  doctrine.     Thev  each  hold  that,  in 
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.  tbe  special  case  shown,  equity  bad  jurisdiction,  and  no 
more,  and  give  some  specific  reason  for  assuming  such 
jurisdiction.  The  case  of  Beverly  v.  Rhodes,  86  Va.  415, 
(10  S.  ili.  572),  is  cited  as  tbe  only  one  in  opposition  to  this 
doctrine.  The  first  point  in  tbe  syllabus  of  that  case  is  as 
follows,  to  wit:  "A  single  creditor  at  large  may  sue  per- 
Bonal  representative  of  dectased  debtor  in  equity  for  ac- 
count of  assets,  payment  of  bis  debts,  and  general  relief." 
What  is  meant  by  tbe  terms  "at  large"  and  "general  re- 
lief," it  is  hard  to  understand.  They  may,  however,  be 
treated  as  surplusage.  Tbe  first  probably  means  "gen- 
eral,' '  while  tbe  other  requires  no  specific  meaning.  There 
is  no  question  but  that  a  single  general  creditor  may  sue 
in  equity  for  account  of  assets,  providing  the  personal  rep- 
resentative has  not  settled  hisaci;ounts  in  the  manner  pro- 
vided by  statute,  or  there  exists  any  other  good  reason  for 
such  suit;  but  he  cannot  sue  in  equity  merely  to  establish 
a  legal  demand,  and  make  an  account  or  discovery  of  as- 
sets a  mere  pretext  for  so  doing.  Pretexts  cannot  give 
equitable  jurisdiction,  where  it  does  not  exist  in  their  ab- 
sence. Hume  &  Warwick  Co.  v.  Cotidott,  44  W.  Va.  S53, 
(30  8.  E.  56);  Thompson  y.  Iron  Co.,  41  W.  Va.  574,  (23  S. 
E.  795) ;  Russell  v.  Dickeschield,  24  W.  Va.  70;  Grafton  v. 
Reed,  26  W.  Va.  437.  In  this  case  neither  the  necessity 
for  discovery  nor  account  is  shown  to  exist,  by  the  allega- 
tions of  tbe  bill,  but  its  sole  object  is  the  establishment  of 
a  claim  purely  legal  in  its  nature.  The  demurrer  to  the 
bill  should  therefore  have  been  sustained.  The  decree  is 
reversed,  the  demurrer  sustained,  and  the  cause  is  re- 
manded for  further  proceedings  to  be  had  therein  in  ac- 
cordance with  the  principles  of  equity. 

Reversed. 
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CHARLESTON. 

Lewis  et  al.  v.  Bragg. 

Submitted  January  24,  1900.— Decided  March  31,  1900. 

1.  ATTACHaEXT— 4^am(— ^/-audu/en*  DisposUion  of  Fi-oper/u- 

WhBre  a.  party  who  is  engaged  in  the  mercantile  buainesa 
onna  several  lots  of  land,  and  eiecutea  his  negotiable  note, 
payable  in  ^thirty  liaya,  for  three  hundred  and  siity  dollars, 
to  a  party  to  whom  he  is  indebted  before  said  note  falls 
due;  sells  all  of  his  stock  in  trade  to  a  third  party,  and  exe- 
cutes two  deeds  of  trust  for  a  considerable  amount  upon 
his  real  estate,  when  he  was  in  fact  insolvent;  makes  con- 
flicting statements  as  to  the  terms  of  said  sale,  saying  to 
one  that  he  owed  his  vendee  four  hundred  dollars,  to  be  cred* 
ited  on  the  purchase  money,  and  the  residue  paid  to  him  In 
fifty  dollar  monthly  installments;  to  another  that  his  vendee 
bad  poia  him  part  cash,  and  the  residue  was  to  be  paid  in 
installments;  while  to  another  he  said  the  purchase  money 
was  to  be  paid  in  fifty  dollar  monthly  installments,  not 
claiming  that  his  vendees  owed  him  anything;  and,  when 
asked  to  give  his  order  on  the  vendees  In  payment  of  sftid 
note,  declined,  saying  he  would  pay  it  "in  his  own  way  and 
time, — these  facts  strongly  indicate  that  said  merchant  had 
disposed  of  his  property  with  intent  to  defraud  his  creditors, 
and,  if  set  forth  in  an  affidavit  died  by  the  party  to  whom, 
said  note  was  made  payable,  are  sufficient  to  authoi-lze  an 
order  of  aitachment.     {pp.  710-711). 

2.  Attach  MRXT—.^^'iv'/. 

While  a  supplemental  affidavit  for  an  order  of  attachment 
should  be  filed  by  the  party  who  makes  the  original  affidavit, 
snch  affidavit  may  be  made  by  a  third  party,  who  is  a  cred- 
ible person,     (p.  711). 

Error  to  Circuit  Court,  Fayette  County. 
Action  by  Lewis,  Hubbard  &  Co,  against  W.  H.  Bragg. 
Judgment  for  defendant,  and  plaintiffs  bring  error. 

Reversed. 
Payne  &  Hamilton,  for  plaintiffs  in  error. 
C.  W.  Dillon,  foi  defendant  in  error. 
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English,  Jddge: 

The  firm  of  Lewis,  Uubbard  &  Co.,  being  about  to  insti- 
tute a  suit  at  law  in  the  circuit  court  of  Fayette  ('ounty 
against  W.  H.  Bragg,  C.  C.  Lewis,  Jr.,  one  of  said  firm, 
filed  his  affidavit  with  the  clerk  of  said  court,  for  the  pur- 
pose of  obtaining  an  order  of  attachment  against  the  es- 
tate of  said  Bragg,  stating  in  said  affidavit  tbut  the  suit  at 
law  they  were  about  to  institute  was  for  the  recovery  of  a 
claim  arising  out  of  ccntractfor  the  amount  due  on  a  ne- 
gotiable note  made  by  said  Bragg  to  Lewis,  Hubbard  & 
Co.,  dated  November  9,  1898,  payable  thirty  days  after 
date,  for  the  sum  of  three  hundred  and  sixteen  dollars  and 
aixty-three  cents,  and  that  he  believed  the  plaintifFa  were 
justly  estitled  to  recover  in  said  suit  at  least  the  amount 
in  full  of  said  note,  to  wit,  three  hundred  ana  sixteen  dol- 
lars and  sixty-three  cents,  and  that  the  following  grounds 
existed  for  issuing  an  order  of  attachment  in  said  suit: 
First,  that  defendant  had  assigned  and  disposed  of  his 
property,  or  a  material  part  thereof,  and  was  about  to  dis- 
pose of  the  residue  thereof,  with  intent  to  defraud  bis 
creditors;  second,  that  he  was  converting  bis  property 
into  money  or  securities  with  intent  to  defraud  his  credit- 
ors. And  he  stated  the  following  as  the  material  facts 
relied  on  by  him  to  sbow  the  existence  of  the  grounds  upon 
which  his  application  fur  said  attachment  was  based; 
That  the  defendant,  Bragg,  had  been  until  recently  en- 
gaged in  the  saloon  and  general  mercantile  business  in  said 
county  of  Fayette;  that  he  became  indebted  to  sundrv  per- 
sons in  considerable  amounts,  until  his  indebtedness  ex- 
ceeded the  value  of  all  his  property,  and  that  he  became 
insolvent  while  carrying  on  said  business;  that  during  the 
month  of  November,  1898,  be  sold  and  disposed  of  all  bis 
stock  in  trade  in  bis  saloon  and  store  near  Coit,  in  said 
county  of  Fayette,  to  Ballard  &  Sanner;  that  said  Bragg^ 
bad  stated  to  plaintiffs'  agent  that  he  owed  said  Ballard  & 
Sanner  the  sum  of  about  four  hundred  dollars,  and  that 
said  sale  was  made  partly  in  consideration  of  said  four  hun- 
dred dollar  debt;  that  the  balance  was  to  be  paid  him  ia 
installments  of  fifty  dollars  per  month;  that  no  notes  were 
taken  in  the  transaction,  and  no  cash  received;  that  the 
said  Bragg  refused  to  give  the  plaintiffs  any  security  for 
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their  debt,  and  refused  to  have  any  portion  of  the  amount 
be  claims  to  be  due  from  said  Ballard  &  Sanner  applied  to 
the  discharge  of  said  plaintiffs'  debt  or  the  security  there- 
for; that  defendant  stated  to  another  person  that  Ballard 
&  Sanner  had  paid  him  i<art  cash,  and  the  balance  was  to 
be  paid  in  iastallments,  and  made  no  mention  whatever  of 
any  iadebtedness  on  his  part  to  Ballard  &  Sanner;  that 
said  Bragg'  stated  tu  another  person  that  he  had  made  said 
sale  to  Ballard  &  Sanner.  Rnd  that  they  were  to  pay  the 
purchase  money  in  installments  of  fifty  dollars  monthly, 
and  did  not  claim  that  he  had  been  indebted  to  said  Ballard 
&  Sanner  in  any  amount;  that  the  said  Bragg  had  recently 
made  two  deeds  of  trust,  and  acknowledged  the  same  for 
record,  by  which  he  had  conveyed  all  of  his  real  estate  in 
said  county  to  secure  Simms  &  Walker,  a  firm  engaged  in 
the  wholesale  beer  business  at  Montgomery,  in  the  sum  of 
two  hundred  and  sixty  dollars;  that  at  the  time  of  making 
said  deeds  of  trust  the  defendant  was  and  still  is  insolvent; 
and  that  the  object  of  said  deeds  of  trust  was  to  give  Simms 
&  Walker  an  unlawful  and  fraudulent  preference  over  the 
plaintiff  and  other  creditors  of  said  defendclnt. 

On  the  24th  of  December,  1898,  on  this  affidavit,  the  plain- 
tiffs sued  out  of  the  clerk's  office  of  said  county  an  order 
of  attachment  against  the  estate  of  the  defendant,  and 
designated  said  Ballard  &  Sanner  as  persons  indebted  to, 
or  having  in  their  possession  the  effects  of,  the  defendant, 
Bragg,  and  had  the  same  levied  on  certain  real  estate  as 
Bragg's  property.  Ballard  &  Sanner  were  summoned  as 
garnishees.  The  defendant  appeared,  and  moved  to  quash 
the  affidavit  of  C.  C.  Lewis,  Jr.,  and  to  dismiss  the  attach- 
ment issued  thereon;  which  motion  was  sustained,  and 
the  plaintiffs  excepted,  moved  and  asked  leave  to  file  sup- 
plemental affidavits  of  A.  W.  Hamilton  and  J.  T.  Grose, 
and  tendered  the  same,  which  were  ordered  to  be  filed. 
To  this  the  defendant  objected  and  excepted,  and  again 
moved  the  court  to  quash  said  original  and  supplemental 
affidavits;  which  motion  was  sustained,  the  affidavits 
quashed,  and  attachment  dismissed.  To  this  ruling  of 
the  court  the  plaintiffs  again  excepted,  and  applied  for  and 
obtained  this  writ  of  error,  assigning  as  error  the  action 
of  the  court  in  quashing  said  affidavits  and  dismissing  said 
attachments. 
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The  application  for  an  attachment  in  this  case  is  based 
upon  two  grounds  set  forth  in  the  affidavit  of  C.  C.  Lewis, 
Jr.,  given  above.  It  is  contended  by  counsel  for  the  appel- 
lee that  the  tnaterial  facts  thus  set  forth  are  insnfficient  to 
show  a  fraudulent  intent  on  the  part  of  the  defendant.  It 
appears  from  this  affidavit  that  on  November  9,  1898,  the 
defendant  executed  to  plaintiffs  a  negotiable  note  for  three 
hundred  and  sixteen  dollars  and  sixtv-three  cents,  paya- 
ble thirty  days  after  date;  that  he  was  then  carrying  on  a 
saloon  and  f^eneral  mercantile  business  in  Fayette  County; 
and  that  during  said  month  of  November  he  sold  and  dis- 
posed of  all  his  stock  in  trade  to  Ballard  &  Sanner,  and 
within  the  thirty  days  preceding  the  maturity  of  said  note 
he  executed  two  deeds  of  trust  upon  bis  real  estate  in 
said  county  to  secure  Simras  &  Walker  the  sum  of  two  hun- 
dred and  sixty  dollars.  Now,  we  must  presume  that  the 
plaintiffs,  in  allowing  the  defendant  thirty  days'  time  on  bis 
indebtedness  to  them,  were  influenced  by  the  fact  that  said 
defendant  was  the  owner  of  real  estate  levied  on  under  the 
attachment,  with  a  stock  of  merchandise  in  bis  possession 
in  said  county;'  yet  before  the  thirty  days  expire  his  entire 
stock  in  trade  is  sold  to  Ballard  &  Sanner.  To  one  party 
be  says  he  owed  them  four  hundred  dollars;  and  the  bal- 
ance of  the  purchase  money  was  to  be  paid  in  installments 
of  fifty  dollars  a  month,  and  that  he  took  no  notes  and  re- 
ceived no  cash;  to  another  he  stated  that  Ballard  &  Sanner 
had  paid  him  part  cash,  and  the  residue  would  be  paid  in 
installments,  and  mentioned  no  indebtedness  to  said  firm; 
while  to  yet  another  he  claimed  the  said  firm  of  Ballard  & 
Sanner  were  to  pay  him  in  installments  of  fifty  dollars,  and 
was  silent  as  to  any  indebtedness  to  said  firm.  Upon  a 
motion  to  quash,  the  facts  stated  in  the  affidavit  must  be 
regarded  as  true,  and  from  the  facts  stated  let  us  inquire 
the  motive  which  prompted  this  defendant  to  dispose  of  all 
of  the  property  he  owned  in  said  county  or  anywhere  else. 
As  it  appears,  he  was  insolvent.  He  knew  that  on  the  ytb 
day  of  December,  1898.  his  note  for  three  hundred  and  six- 
teen dollars  and  sixty-three  cents  to  plaintiffs  would  fall 
due,  and  an  effort  would  probably  be  made  to  enforce  its 
collection  against  his  property;  and  the  fact  that  he  dis- 
posed of  all  of  his  personal  property,  and  executed  deeds 
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of  trust  upon  his  real  estate,  before  said  note  matured,  and 
told  different  stories  as  to  the  consideration  and  manner  of 
its  payment,  strongly  indicates  that  the  motive  prompting 
this  sudden  riddance  of  his  entire  property  and  closing  of 
businuss  was  to  defraud  the  plaintiffs,  and  prevent  the  col- 
lection of  said  note.  In  the  case  of  Delaplain  v.  Armsiron^^ 
21  W.  Va.  211,  one  of  the  material  facts  relied  on  was  that 
the  defendant  neglected  and-refused  to  make  any  arrange- 
ment by  which  plaintiffs  and  other  creditors  would  be  se- 
cured, and  the  Court  said:  "It  does  got  appear  from  this 
that  either  the  plaintiff  or  any  other  creditors  ever  de- 
manded any  security  for  their  debts,  or  that  the  defend- 
ants had  the  means  or  ability  to  give  such  security." 
Quite  different  in  the  case  at  bar.  Here  the  afSdavit  avers 
that  the  said  Bragg  "refused  to  give  the  plaintiffs  any  se- 
curity fur  their  debt,  and  refused  to  have  any  portion  of 
the  amount  he  claimed  to  be  due  from  Ballard  &  Sanner 
applied  to  the  discharge  of  plaintiffs'  debt,  or  the  security 
therefor."  Viewed  in  the  light  of  these  acts  and  declara- 
tions of  Bragg,  can  we  ascribe  any  other  motive  to  him  than 
that  of  defrauding  the  plaintiffs?  Again,  the  motive  for 
disposing  of  bis  property  in  the  manner  he  did  is  appar- 
ent, from  the  concluding  clause  of  the  affidavit  of  A.  W. 
Hamilton,  where  he  states  that  Bragg  declined  and  refused 
to  give  him  an  order  on  Ballard  &  Sanner  to  apply  anv  part 
of  the  debt  of  plaintiffs,  saying  he  would  "pay  in  his  own 
way  and  time;"  by  which  he  meant,  as  we  must  construe 
it,  that  he  would  pay  when  he  got  ready. 

The  aefendant's  counsel  contends  that  the  affidavits  of 
Hamilton  and  J.  T.  Grose  were  improperly  filed  by  the 
circuit  court.  In  considering  this  point,  we  remark,  first, 
that  the  strictness  with  which  the  attachment  law  has  al- 
ways been  construed  has  been  very  materially  relaxed  by 
the  present  statute,  which  allows  the  plaintiff  to  file  a  sup- 
plemental affidavit;  and  this  Court  has  held  in  Goodman  v. 
Henry,  42  W.  Va.  527,  (26  S.  E.  528),  35  L.  R.  A.  847,  that 
"the  provision  in  section  1,  chapter  106,  Code,  allowing 
time  to  file  supplemental  affidavit  of  other  material  facts  to 
bhow  ground  of  attachment,  is  remedial,  and  should  be 
liberally  construed."  This  allows  the  plaintiff  to  file  his  ■ 
own  affidavit,  or  that  of  some  credible  person;  but,  on  ob- 
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jection  to  the  sufficiency  of  such  facts,  the  affiant  shall 
have  the  right  to  file  a  suppleiaeatal  affidavit,  statinif  any 
other  facts  which  may  have  come  to  his  knowledge  since 
the  filing  of  the  original  affidavit,  and  which  are  relied  on 
to  show  the  existence  of  such  grounds.  In  M>/hr  v.  Zeig- 
ler,  44  W.  Va.  485,  (29  S.  E.  981),  it  is  held  that  a  supple- 
mental affidavit  in  an  attachment  need  not  state  expressly 
that  the  additional  facts  came  to  his  knowledge  since  the 
first  affidavit,  and,  as  the  original  affidavit  may  be  made  hv 
some  credible  person,  so  we  hold  the  supplemental  affidavit 
may  be  made  by  a  like  person. 

The  material  facts  stated  in  the  supplemental  affidavits 
are  that  the  defendant  executed  two  deeds  of  trust  on  his 
real  estate  to  secure  a  debt  to  Simms  &  Walker,  xvho.  after 
filing  said  deeds  in  the  clerk's  office  of  the  county  court  for 
record,  withdrew  the  same  before  they  were  recorded: 
which  fact  would  materially  detract  from  the  Iwtui  fi-fes  of 
the  tranaactioQ,  as  deeds  of  trust  to  secure  ioiia  fide  debts 
are  uniformly  promptly  recorded;  also  that  the  defendant, 
after  disposing  of  all  of  his  goods  to  Ballard  &  Sanner.  and 
making  conflicting  statements  as  to  the  terms  of  said  sale 
and  consideration  therefor,  refused  to  apply  any  portion 
of  the  same  to  plaintiffs'  debt  by  giving  an  order  on  his 
vendees,  and  having,  as  he  supposed,  in  a  mysterious  man- 
ner disposed  of  all  of  his  propertv,  defiantly  stated  that  be 
would  pay  them  in  his  own  way  and  time. 

Counsel  for  the  appellee  claims  that  the  supplemental 
affidavit  filed  by  J.  T.  Grose,  clerk,  is  bad,  because  the 
facts  therein  stated  occurredafter  the  filing  of  the  original 
affidavit,  and  says  the  same  objection  applies  to  the  affida- 
vit of  said  Hamilton.  But  in  this  he  is  mistaken.  The 
affidavit  states  that  affiant  has  read  the  description  con- 
tained in  the  levy  made  by  the  sheriff  under  said  order  of 
attachment,  and  that  the  property  therein  described  is  the 
same  convej'ed  in  said  deeds  of  trust,  but  be  does  not  say 
the  levy  was  made  before  the  deeds  of  trust  were  executed, 
nor  does  he  say  the  deeds  were  withdrawn  either  before  or 
after  said  levy. 

As  to  the  af&davit  of  A.  W.  Hamilton,  while  it  is  true  it 
was  made  subsequent  to  the  original  affidavit,  the  material 
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■facts  tbereia  stated  occurred  prior  to  the  filing  of  the  orig- 
inal affidavit. 

Counsel  for  the  appellee  also  relies  on  the  cases  of  Cape- 
karfs  Ex'r  v.  Doviery,  10  W.  Va.  130.  and  Sandhegcr  v. 
Hosey,  26  W.  Va.  225;  but  the  facts  in  those  cases  are  very 
different  from  the  one  at  bar,  and  can  have,  therefore,  lit- 
tle weight  in  determininET  the  questions  raised  here.  In 
Frank  v.  Zeighr,  33  S.  E.  761,  this  Court  held  that  "a 
transfer  of  his  property  by  a  debtor  is  void  as  to  his  credit- 
ors, even  though  the  grantee  pay  the  full  value,  and 
though  it  is  applied  on  boim  fide  debts  of  the  grantor,  if 
the  intent  of  the  grantor  in  making  the  transfer  was  to 
iiinder,  delay,  or  defraud  other  creditors,  and  the  grantee 
had  notice  of  the  grantor's  fraudulent  intent." 

Do  the  material  facts  relied  on  in  the  affidavits  show  the 
existence  of  the  grounds  relied  on  sufficiently  to  base  an 
attachment  thereon?  It  seems  that  the  defendant's  con- 
tract was  to  pay  plaintiffs'  debt  in  thirty  days.  Instead  of 
making  any  arrangement  to  do  this,  he  proceeds  to  dispose 
of  all  of  his  property  before  the  note  falls  due,  and  feels 
himself  so  successful  in  getting  rid  of  bis  property  that  be 
allows  his  intent  in  so  doing  to  crop  out  in  his  defiant  re- 
plies to  Hamilton  as  to  paying  when  and  how  he  pleased. 
We  can  construe  these  acts  and  declarations  of  defendant 
in  no  other  way  than  that  the  disposal  of  his  property  was 
effected  for  the  purpose  of  avoiding  his  contract  and  delay- 
ing and  defrauding  the  plaintiffs  in  the  collection  of  their 
debt.  My  conclusion  is  that  the  circuit  court  erred  in 
holding  the  affidavits  insufficient  and  quashing  the  attach- 
ments. The  judgment  is  reversed,  and  the  cause  re- 
manded. 

Reversed. 
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■CHARLESTON. 

Stauffer  z;  Kennedy  et  al. 
Submitted  Jaouary  2%  1900— Decided  March  31, 1900. 

1.    Fraudulent  '■ONVEYASCE—^i"*ini' 

ii'here  a  conveyance  or  deed  of  truat  is  given  by  a  debtor 
to  one  who  \s  a  near  relative,  and  thereby  the  debtor  largely 
disHblea  himself  from  paying'  his  debta,  and  such  convejance 
or  derd  of  trust  ia  attacked  as  fraudulent  bj  oreditore,  the 
party  claiming  under  it  must  fully  and  clearly  establish  a  val- 
uable conaideration  for  it.     (p.  711). 

2    Fraudlrnt  Ixtknt— iTi'Vfencc. 

Frauiliilent  intent  in  a  conveyance  may  be  shown  bj-  either 
direct  or  circumtitantial  evidence,  and  auch  circumstantial  evi- 
dence, though  only  circumstantial,  ia  sufficient  if  it  lead  a 
reasonable  man  to  the  concluaion  that  such  fraudulent  intent 
existed.     Burt\.  Timntont,  {2  S    E.  780,129  W.  Va.  44].   (p.  7121. 

Appeal  from  Circuit  Court,  Berkeley  County. 
Bill  by  John  tStauffer  against  Phoebe  Kennedy  and  oth- 
ers.    Judgment  for  defendants,  and  plaintiff  appeals. 
J^ezersed. 

D.  C.  Westenhaver  and  Geokge  W.  Johnson,  for  appel- 
lant. 

U.  S.  T.  PiTZER,  for  appellees. 

Brannon,  Judge: 

Prior  to  June  10,1889,  Robert  Kennedy,  with  Samuel 
Kennedy  as  his  sureti',  executed  promissory  notes  lo 
Israel  Reiff  for  seven  hundred  dollars  as  purchase  money 
for  a  saw-mill  sold  by  Kieff  to  Robert  Keiinedy.  On  June 
10,  1889,  Samuel  Kennedy  made  a  deed  of  trust  to  secure 
to  Phoebe  Kennedy  the  sum  of  one  thousand  five  hundred 
dollars  upon  a  tract  of  land  in  Morgan  County.  On  Au> 
gust  8,  1893,  the  administrator  of  said  Keiff  recovered  a 
judgment  against  Robert  and  Samuel  Kennedy  upon  the 
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said  notes  to  Reiff  for  six  hundred  and  twenty-two  dollars 
and  two  cents  and  costs.  The  judgment  of  Reiff's  admin- 
istrator ai^inst  the  Kennedys  came  by  assigfnment  to  John 
Staufier,  and  in  1897  he  brought  this  chancery  suit  in  the 
ciicnit  court  of  Berkeley  County  against  Phoebe  Kennedy 
and  others  to  subject  to  the  payment  of  said  judgment  a 
tract  of  land  in  Berkeley  County,  which  had  been  sold  un- 
der a  deed  of  trust  by  Ingles,  as  trustee,  and  conveyed  by 
him  to  Phoebe  Kennedy,  the  bill  charging  that  the  land 
was  paid  for  with  the  money  of  Samuel  Kt;nnedy,  that  it 
was  really  his  land,  that  it  had  been  conveyed  to  Phoebe 
Kennedy  only  to  shelter  it  from  the  said  judgment  as  a 
debt  of  Samuel  Kennedy,  and  in  fraud  of  said  judgment. 
The  court  dismissed  the  bill,  and  Stauffer  appealed.  The 
tract  of  land  in  Morgan  County,  called  the  "Harper  Land," 
belonged  to  Samuel  Kennedy.  He  went  security  for  bis 
brother,  Robert,  on  said  notes.  One  of  the  notes  became 
due,  and  Robert  Kennedy  was  unable  to  pay  all,  but  did 
pay  some  of  it.  This  debt  threatened  Samuel  Kennedy's 
little  farm  seriously,  it  being  worth  only  one  thousand  five 
hundred  dollars.  It  aUrmt;d  him.  He  was  a  bachelor  in 
the  60's,  living  on  the  land  in  Morgan.  His  sister,  a 
maiden  lady,  a  few  years  his  junior,  lived  with  and  kept 
house  for  him.  She  told  him  not  to  go  security  for  Robert 
Kennedy,  and  seemed  to  be  irritated  that  he  had  done  so. 
In  this  state  of  things,  when  all  knt;w  that  Robert  Kennedy 
could  not  pay  the  debt,  Samuel  Kennedy  sold  and  conveyed 
to  John  Stauffer  the  tract  of  land  in  Morgan  County.  When 
the  deed  was  made,  one  thousand  three  hundred  and 
twenty-two  dollars  of  the  purchase  money  was  laid  down 
on  a  table,  when  Stauffer,  Phoebe  Kennedy,  and  Samuel 
Kennedy.  Jr.,  were  all  present;  Samuel  Kennedy.  Sr.,  be- 
ing at  the  house,  but  not  being  present  in  the  room  just  at 
the  time  the  money  was  laid  upon  the  table.  Morgart  (who 
was  al»o  present,  and  who  really  furnished  the  money  for 
Stauffer,  as  he  had  purchased  the  land  from  Stauffer  after 
its  sale  to  Stauffer  by  Kennedy}  asked  to  whom  the  money 
should  be  paid,  and  Phoebe  Kennedy  said,  "Pay  it  to  little 
Sam,"  meaning  Samuel  Kennedy,  Jr.  He  took  the  money, 
and  handed  it  to  Phoebe  Kennedy.  Some  one  suggested 
the  prudence  of  putting  the  money  in  bank,  and  Phoebe 
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Kennedy  then  or  shortly  after  committed  one  tbousnd  two 
hundred  and  seventy  dollars  vt  the  money  to  the  hands  of 
her  nephew,  Samuel  Kennedy,  Jr.,  to  take  it  and  deposit  it 
in  bank,  and  on  the  next  day  he  deposited  it  in  bank,  not 
to  the  credit  of  Pboehe  Kennedy,  but  to  the  credit  of  Sam- 
uel Kennedy,  his  uncle.  When  he  returned  home  he  at 
once  informed  his  aunt  of  this  deposit,  and  the  defease 
claims  that  she  was  dissatisfied  with  it,  but  it  continued  on 
such  deposit  from  December  4tb  to  December  16tb,  when 
Samuel  Kennedy  drew  a  check  in  favor  of  Samuel  Ken- 
nedy, Jr.,  for  the  one  thousand  two  hundred  and  seventy 
dollars,  and  the  latter  drew  the  money  from  bank,  and 
paid  it  to  Phoebe  Kennedy,  as  he  and  she  say.  This 
check  was  dated  the  16th  of  December,  1895.  On  Janu- 
ary 14,  1896,  the  said  sale  was  made  by  said  trustee.  In- 
gles, of  the  tract  of  land  in  Berkeley  Countv  known  as  the 
"Weller  Land,"  and  it  was  knocked  down  under  a  bid  of 
five  hundred  and  fourteen  dollars  and  tifty  cents  made 
by  Samuel  Kennedy.  Jr.,who  paid  the  casb,  and  directed 
the  deed  for  the  land  to  be  made  by  the  trustee  to  Phoebe 
Kennedv.  and  it  was  so  made.  It  is  this  land  which  Stauf- 
fer  claims  is  the  land  really  of  Samuel  Kennedy,  bought 
with  his  means,  and  only  put  in  the  name  of  Phoebe  Ken- 
nedy to  evade  the  said  debt.  I  think  there  is  no  escape 
from  this  conclusion.  Nobody  questions,  but  evereybody 
connected  with  the  case  admits,  that  the  purchase  money 
used  in  paying  for  this  land  is  the  very  same  money  which 
came  from  the  sale  of  Samuel  Kennedy's  Morgan  Conoty 
land.  But  Phoebe  Kennedy  rests  her  defense — must 
rest  it — solely  on  her  right  under  the  said  deed  of  trust 
on  the  Morgan  land.  She  says  that  her  deed  of  trust, 
though  not  prior  to  the  date  of  the  notes  on  which  Stauffer's 
judgment  is  based,  is  yet  prior  as  a  lien  to  that  judgment, 
as  it  is,  if  valid.  The  whole  case  turns  on  the  bona  fides 
of  that  deed  of  trust.  Is  it  a  valid  debt  equal  in  merit  to 
that  of  Stauffer?  Or  is  it  one  trumped  up  on  no  solid 
basis.simply  to  defeat  an  honest  debt  of  her  brother?  In 
1875,  Samuel  Kennedv,  %vho  had  been  living  in  the  West, 
returned  to  Morgan  County,  and  went  upon  the  farm  of  an 
aged  brother-in-law, — Harper, — under  a  contract  to  sup- 
port Harper  and    his    wife  in  consideration   that  Harper 
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should  convey  the  land  to  Kennedy.  Kennedy  did  sup- 
port Harper  and  his  wife  until  their  death,  and  thus  de- 
rived the  said  Morgran  County  land,  which  he  sold  to 
Stauffer,  as  above  stated.  Phoebe  Kennedy  was  poor, 
working  about  the  country.  When  her  brother  went  to 
take  charge  of  this  farm,  she  went  upon  the  farm  with 
him.  There  she  made  ber  home  with  her  brother  and 
with  her  sister,  the  wife  of  Harper;  all  in  one  family.  She 
did  housework  unquestionably.  Any  sister  would  do  that. 
Samuel  Kennedy  labored  industriously  upon  the  farm. 
He  was  a  sober,  industrious  man.  He  was  dead  when  this 
suit  was  brought.  Phoebe  Kennedy  swears  that  when  she 
went  to  live  with  her  brother  it  was  under  the  agreement 
that  she  was  to  have  for  her  services  in  waiting  upon  the 
old  people,  Harper  and  wife,  and  doing  general  housework, 
two  dollars  and  fifty  cents  per  week,  to  be  paid  by  Samuel 
Kennedy,  besides  her  board,  and  the  right  to  the  market- 
ing stuff  on  the  place.  This  large  reward  is  not  ■■ery 
plausible.  She  needed  a  home,  and  it  is  more  probable 
that  she  intended  to  charge  nothing  to  her  brother,  but 
labored  simply  as  one  of  the  family,  from  love  and  affec- 
tion, and  not  for  money.  Our  cummon  experience  tells  us 
this.  That  is  natural  and  usual  with  plain  country  people 
in  their  condition  of  life.  Under  well-settled  principles  of 
law,  this  sister,  far  up  in  life,  would  be  presumed  to  labor 
for  her  close  blood  kin  and  herself  as  well — for  her  home — 
without  expectation  of  reward, without  contract  lor  reward, 
and  against  an  honest  debt  of  her  brother  she  must  indu- 
bitably establish,  not  merely  that  she  did  household  ser- 
vice, but  did  it  under  express  contract  for  pay.  Besiiles, 
a  neice,  Johanna  Downey,  lived  with  them  for  fifteen  years, 
and  did  much  of  the  work,  rendeiing  it  highly  improbable 
that,  in  addition,  Samuel  Kennedy  was  under  contract  to 
pay  Phoebe  Kennedy  the  large  wages  claimed  by  her, 
Phtebe  Kennedy  is  the  strongest  witness  to  sustain  this 
alleged  contract  for  the  payment  of  her  wages,  but,  of 
course,  she  is  a  party  to  this  suit,  and  cannot  give  evidence 
in  her  own  behalf  of  a  personal  transaction  with  her  dead 
brother  to  charge  him  with  a  debt  to  the  prejudice  of  his 
creditors,  bmitk  v.  Titrley,  32  W.  Va.  14,  (9  S.  E.  46). 
What  other  witnesses  sustain  this  contract?    Samuel  Ken- 


.yCiOO^Ie 


718  StADFFKH  K.   KENNEDY.  [47 

nedv,  Jr.,  Robert  Kennedy,  and  Johanna  Downey,  all  very 
closely  related,  and  moved  by  the  stroiig'  motives  of  human 
nature  to  try  to  save  the  home  for  Phoebe  Kennedy;  and 
they  only  depose  tu  declarations  made  by  Samuel  Kennedy 
not  to  the  making  of  an  explicit  contract  for  ancb  wages. 
We  must  remember  that  these  transactions,  deed  of  trust, 
and  evidence  are  between  close  relatives,  and  the  deed  of 
trust  was  made  under  the  alarm  and  distress  overshadow- 
ing Samuel  Kennedy  and  Ibe  only  home  whicu  his  aged 
sister  had,  caused  bv  that  unfortunate  suretyship  for  his 
brother.  Our  cases  on  fraudulent  conveyances  are  very 
rigorous  on  those  claiming  under  them.  This  claim  was 
an  old  debt  running  back  fifteen  years  before  the  deed  of 
trust.  Knigkt  v.  Cafito,  23  W.  Va.  639,  s-ys  that,  if  a 
conveyance  be  made  by  father  to  son  in  consideration  of 
old  debts,  and  it  is  impeached  by  creditors  as  fraudulent, 
the  son  will  be  held  to  stricter  proof  ot  honesty  than  would 
a  stranger.  Many  cases  say  that  when  a  conveyance  or 
deed  of  trust  between  close  relatives  is  assailed  bv  credi- 
tors as  fraudulent,  sucb  relationship  Is  a  badge  of  fraud, 
and  calls  upon  those  claiming  under  it  for  full  proof  of  all 
the  essentials  to  sustain  such  conveyance,  and  throws  up- 
on them  the  burden  of  proof.  Burt  v.  Timmon^^  29  W. 
Va.  441.  (2  S.  Y^.im);  iieyvolds' Adm'rs  \.  Oawlhtofs 
Heirs,  37  W.  Va.  3,  {16  S.  E.  364). 

One  circumstance  against  that  deed  of  trust  is  that  it 
bears  date  June  10,  1889,  and  was  not  acknowledged  natil 
September,  1890,  recorded  September  17,  1890.  Why  thia 
delay,  if  it  was  a  valid  deed?  This  is  a  circumstance 
against  its  validity,  a  strong  mark  of  fraud,  when  debts 
threaten.  Reynolds^  Adm'rs  v.  Gawihrop's  Heirs,  37  W. 
Va.  8,  (16  S.  E.  364);  Wait.  Fraud.  Coov.  section  230.  Why 
this  delay?  I  ask  again.  The  parties  were  uneasy,  or, 
rather,  Samuel  Kennedy  was,  on  account  of  this  debt,  and 
hardly  knew  what  to  do;  was  hesitating  whether  to  put 
the  deed  i>n  record  or  not;  was  i.i  doubt.  This  is  shown  by 
the  fact  that  he  went  alone  to  Girault,  and  had  him  to 
draw  the  deed  of  trust,  and  never  delivered  it  to  Pfacebe 
Kennedy,  as  she  admits,  until  after  its  recordation,  and 
took  it  himself  to  the  clerk's  office  and  bad  it  recorded, 
paying  the  fee.     Pbcebe  Kennedy  did  not  participate  in  all 
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this,  was  not  present  when  the  deed  was  made  or  re- 
corded, says  she  did  not  see  it  until  after  ii  was  recorded, 
thougfh  she  says  her  brother  told  her  that  he  had  made  it. 
Rather  unusual  couduct.  The  matter  rested  until  1894,  . 
when  the  sheriff  went  to  levy  an  execution  for  this  debt  on 
Samuel  Kennedy's  property,  and  then  she  set  up  a  claim 
to  all  the  personal  property  on  the  farm.  She  thus  be- 
came, instead  of  the  servant  of  her  brother,  the  owner  of 
every  tittle  of  property  he  had  on  earth.  He  was  a  com- 
plete bankrupt  in  her  favor.  How  did  she  claim  the  per- 
sonalty? The  fact  that  she  did  so,  making  her  brother 
utterly  insolvent,  tends  to  show  strongly  that  her  brother 
had  made  her  the  safety  deposit  of  all  his  property.  Turn- 
ing to  the  deed  of  trust,  we  find  that  it  conveys  not  only 
the  land,  but  also  personal  property,  though  it  does  not  de- 
scribe the  personal  property.  Thus  this  deed  of  trust 
conveyed  to  her  all  he  had,  as  the  debt  was  probably  fully 
equal  to  realty  and  personalty  in  value.  Though  not  in-  . 
volved  in  this  case,  yet  it  is  a  circumstance  tending  to 
shaw  that  the  sister  was  the  safety  deposit  indicated  above; 
that  in  October,  1878,  Samuel  Kennedy  made  a  deed  to  her 
for  three  wagons,  wheat  fan,  plows,  harrow,  three  horses, 
fifteen  hogs,  and  all  notes,  bonds,  and  credits  of  every 
kind.  What  stress  induced  this  unrecorded  bill  of  sale 
does  not  appear,  but  it  is  not  without  force  in  shedding 
light  on  the  deed  of  trust  in  question.  When  a  convey- 
ance in  favor  of  a  relative  leaves  a  man  without  means  to 
satisfy  his  creditors,  it  is  the  basts  of  a  strong  suspicion 
of  iraiMri;  it  is  primayac/e  fraudulent,  and  calls  Upon  the 
grantee  to  furnish  strong  i>TOoi  oi  bona  fides  of  the  trans- 
action. If  a  conveynce  provides  for  near  relatives  at  the 
expense  of  creditors,  the  relatives  must  assume  the  bur- 
den  of  proof,  and  make  things  clear.  Reynolds'  Adm^rs  v. 
Gazvtkrofs  Heirs,  37  W.  Va.  3,  (16  S.  E.  364) ;  Burt  v.  Tim- 
mons,  29  W.  Va.  441.  (2  S.  K.  780);  Herzog  v.  Wcihr,  24  W. 
Va.  199.  Now  let  us  turn  to  the  features  or  circumstances 
of  the  debt  claimed  by  Phoebe  Kennedy.  It  ran  on  from 
1875  to  1889.  Much  of  it  was  barred.  If  notes  had  been 
given,  it  would  tend  to  show  that  there  was  such  a  con- 
tract for  wages.  The  fact  that  a  large  part  of  the  debt 
was  barred  is  a  circumstance  against  the  honesty  of  the 
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debt;  not  conclusive,  but  a  circumstance.  Knight  v.  Cap- 
ita, 23  W.  Va.  639;  Bank  v.  Atkinson,  32  W.  Va.  203,  (9  S. 
E.  175).  Phoebe  Kennedy  herself  aays  that  she  never  re- 
ceived a  cent  for  her  work  until  she  received  the  purchase 
money  from  the  Morgan  County  land  in  December.  1895, 
in  pavment  of  her  deed  of  trust.  Why  did  she  labor  so 
long  without  pay,  if  she  had  a  contract  for  pay?  Add  to 
these  things  the  fact  that  the  money  which  Phoebe  Ken- 
nedy received  from  the  sale  of  the  Morgan  County  lani) 
was  deposited  in  bank  by  her  nephew,  Samuel  Kennedy* 
Jr.,  not  to  her  credit,  as  it  should  have  been,  if  her  moneys 
but  to  the  credit  of  Samuel  Kennedy.  Sr.,  as  it  should  have 
been,  if  his  money.  This  deposit  has  strong  import  in  this 
case,  \oung  Samuel  Kennedy  was  then  twenty-four 
years  of  age,  quite  sprightly  and  intelligent,  as  is  shown  by 
his  examination,  and  particularly  bv  his  altercation  with 
an  attorney  on  cross-examination.  He  lived  very  near  bi» 
uncle  Samuel,  was,  more  than  anybody  else,  acquainted 
with  the  affairs  of  his  uncle  and  aunt,  attended  to  their 
business,  and,  as  the  '.vhole  cast  of  this  case  shows,  knew 
the  true  status  of  things  concerning  the  matters  involved. 
He  knew  that  this  deed  of  trust  was  only  a  sham  to  pro- 
tect the  land  from  this  debt.  Things  cannot  always  be 
directly  proven,  yet  the  circumstances  inferentiatly  and 
logically  may  leave  no  doubt  of  them.  Young  Samuel 
Kennedy  was  present  when  the  money  was  paid.and  heard 
his  aunt  answer  that  it  was  hers,  and  he  received  the 
money  for  her,  and  went  through  the  form  of  handing  it  to 
her,  and  afterwards,  notwithstanding  all  ihis, — a  few 
hours  afterwards, — he  received  this  money  back  from  his 
aunt,  and  deposited  it  in  bank  to  his  uncle's  credit,  Whj'? 
Because  he  knew  that  it  was  his  uncle's  money.  He  and 
Pbcebe  Kennedy  say  that  he  was  given  no  directions  as 
to  the  deposit.  Why  not,  if  it  was  her  money?  *'Rci  ipsa 
loquitur" 

Looking  to  the  circumstances  of  this  alleged  debt  from 
Samuel  to  Phfcbe  Kennedy,  it  ran  on  fourteen  years.  She 
received  nothing.  Did  they  setlle?  Did  he  give  notes  to 
show  indebtednei-s?  Phibe  Kennedy  sav--*  they  made 
four  settlements,  and  that  Samu=l  ga^c  her  notes  fcr 
amounts  found  due;  bu',  when  asked  to  produce  the  n,  shJ 
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said  tbat  the  mice  bad  eaten  them  up;  yet  the  mice  had 
not  eaten  the  deed  of  trust  up.  She  states  that  she  kept 
a  book  containing-  the  account  between  her  and  her 
brother.  She  was  asked  to  produce  it,  but  did  not,  saying 
she  did  not  know  where  it  was.  Thus  no  memorandum 
of  settlement  or  note  in  these  many  years  comes  forth  to 
show  that,  as  the  years  went  along,  these  parties  treated 
each  other  as  debtor  and  creditor.  The  deed  of  trust  re- 
fers not  to  these  alleged  notes,  as  it  would  be  supposed  to 
do,  if  they  existed.  They  would  be  mentioned,  so  that 
each  one  would  call  for  its  interest.  The  trust  is  only  for 
a  lump  sum  of  one  thousand,  five  hundred  dollars,  "as 
evinced  on  this  deed  of  trust  as  executed  by  the  said  Sam- 
uel Kennedy  to  the  said  Phcebe  Ann  Kennedy,  made  pay- 
able on  the  issuance  of  this  deed  of  trust."  Therefore 
there  were  no  notes.  This  trust  is  the  first  memorandum 
of  debt,  and  ii  was  born  in  the  presence  of  danger  from 
this  unfortunate  suretyship,  and  Phcebe  Kennedy  says 
explicitly  tbat  a  fourth  note  for  three  hundred  dollars  was 
made  four  years  after  the  trust,  and  it'is  required  to  make 
up  the  one  thousand,  five  hundred  dollars.  A  strange  cir- 
cumstance. Where  ia  tbat  note?  No  such  book  of  account 
was  kept  as  Phoebe  Kennedy  says.  She  does  not  produce 
it.  Neither  she  nor  her  brother  Samuel  could  write.  But 
she  says  that  a  brother,  Hugh  Kennedy,  kept  that  book. 
He  is  dead,  Johanna  Downey,  the  niece,  a  member  of  the 
family  for  fifteen  years,  says  tbat  her  aunt  showed  her  the 
deed  of  trust,  but  said  that  she  was  never  shown  any 
notes,  and  never  saw  any  account  book;  that  her 
aunt  kept  no  account  book,  and  that  she  never  saw 
Hugh  Kennedy  do  any  writing  fur  his  brother  and 
sister.  Robert  Kennedy  savs  that  his  sister  showed 
him  the  deed  of  trust,  but  never  showed  any  notes. 
Strange  that  she  would  not  show  the  notes  also,  if  they  ex- 
isted, unless  they  had  been  eatett  up  by  mice..  And  just 
here  I  note  what  seems  to  me  to  be  important  in  the  evi- 
-dence  of  Robert  Kennedy.  He  says  that  in  1894  his  sister 
gave  him  this  deed  of  trust  to  show  it  to  a  lawyer  to  see  if 
it  was  good.  Kennedy  was  asked  whether  the  reason  for 
consulting  a  lawyer  about  the  trust  deed  was  not  because 
.Samuel  Kennedy  was  a  security  for  Robert  in  the  sawmill 
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debt,  and  answered:  "Well,  I  don't  know  whether  I  can 
make  any  such  statement  or  not.  It  has  been  a  good 
while  ago."  Phoebe  Kennedy  was  poor.  Sbe  had  once 
made  her  home  mostly  with  her  sister,  Mrs.  Harper,  and 
worked  about  the  country.  Evidence  shows  that  she  had 
no  personal  property;  that  until  the  year  1894  sbe  was  as- 
sessed with  none,  but  that  she  was  assessed  with  one  hun- 
dred and  forty-three  dollars  that  year,  fifty  dollars  in  1895, 
and  nothing  in  18%.  She  had  no  land  until  the  Weller 
tract  was  put  on  the  land  book  in  18%.  It  is  to  be  noted 
that  it  was  in  that  year,  1894,  when  the  sheriff  went  with 
the  execution  to  levy  on  property  of  Samuel,  that  Phoebe 
set  up  a  claim  to  all  the  personalty,  and  it  was  put  on  the 
tax  books  to  her  for  the  first  time  that  year.  She  says  that 
she  had  four  hundred  dollars  in  money.  Nobody  ever  saw 
it.  She  says  she  lent  it  to  Samuel.  She  is  not  competent 
to  prove  this.  If  she  lent  it.  that  loan  and  her  wages 
would  make  much  more  than  one  thousand  five  hundred 
dollars  secured  by  the  trust,  is  it  likely  that  she  remitted 
anything  to  her  brother? 

I  have  above  stated  the  case  substantially  without  refer- 
ence to  the  evidence  adduced  by  the  plaintiff,  on  the  case  as 
made  by  the  defendant;  and,  considering  the  principle  of 
law  well  settled  in  this  State,  that  where  a  debtor  conveys 
to  a  near  relative  valuable  property,  disabhng  himself  trom 
paying  his  just  debts,  and  the  transfer  is  assailed  by  cred- 
itors, the  party  claiming  under  that  transfer  muat  show 
clearly  the  consideration,  the  fair,  honest  consideration,  I 
may  say  fairly  that  Pbctbe  Kennedy  fails  to  meet  this  re- 
quirement, and  her  case  fails.  There  are  tou  many  cir- 
cumstances of  suspicion.  Remember  that  our  decisions, 
in  a  case  like  this,  where  the  transaction  is  between  close 
relatives,  and  where  the  evidence  to  sustain  it  comes  en- 
tirely from  close  relatives,  look  askance  upon  the  transac- 
tion and  its  supporting  evidence.  The  party  claiming  un- 
der that  transaction  carries  the  burden  of  proof,  but,  even 
if  the  burden  were  on  the  shoulders  of  the  plaintiff,  we 
must  not  carry  the  rule  that  fraud  is  never  presumed,  but 
must  be  fully  proved,  too  far.  We  must  not  require  evi- 
dence of  fraud  beyond  reasonable  doubt.  If  we  do  this, 
fraudulent  conveyances  and  covinous  transactions  will  walk 
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triumphant  over  the  juat  right  of  others;  a  premium  will 
be  given  to  fraud.  The  distinguished  and  lamented  Judge 
Green,  in  Burt  v.  7'immous,  29  W.  Va.  460,  {2  S.  E.  791), 
said,  in  enunciating  the  true  principle:  "I  suppose  that 
the  real  trouble  in  reaching  correct  decisions  in  these 
cases  is  that  the  rules  of  law  which  have  been  laid  down 
have  been  misapprehended,  though  this  Court  has  endeav- 
ored to  make  them  clear.  Yet  some  seem  still  to  think 
and  act  as  though  to  establish  fraud  in  cases  like  the  one 
before  us  required  evidence  almost  as  strong  as  the  evi- 
dence required  to  convict  in  a  criminal  prosecution;  and 
when  fraud  is  established  by  direct  proof  or  necessary  in- 
ference, they  seem  to  think  that  the  slightest  evidence 
ought  to  be  regarded  as  sufBcient  to  explain  and  rebut  the 
facts  which  establish  the  fraud.  It  is  hoped  that  these  er- 
roneous views  will  be  abandoned;  for,  if  they  prevail,  our 
married  woman's  act  and  acts  permitting  interested  wit- 
nesses and  parties  to  testify,  and  husbands  and  wives  to 
testify  for  each  other  will  be  utterly  perverted  from  the 
purpose  for  which  these  acts  were  passed,  and  they  will 
become  the  fruitful  source  of  fraud  and  perjury.  These 
acts  were  not  designed,  and  the  courts  should  not  permit 
dishonest  debtors  to  use  them, to  defraud  their  honest  cred- 
itors, and  to  retain  their  property  for  their  own  use  by 
withdrawing  it  from  their  creditors  by  fraudulent  invest- 
ments of  it  in  the  name  of  their  wives.  This  practice  is- 
becoming  too  common,  and  should  be  strongly  discounte- 
nanced by  the  courts.  It  cannot  be  effectuallv  checked,  so 
long  as  the  false  fiews  necessary  to  establish  fraud  in  such 
cases,  and  to  rebut  it,  when  prima  facie  established,  are 
abandoned."  The  State  owes  a  large  debt  of  gratitude  to- 
Judge  Green,  not  only  for  the  great  and  laborious  research 
and  the  notable  ability  characterizing  his  luminous  opinions 
when  the  law  of  this  State  was  in  a  formative  condition, 
which  opinions  stand  as  guiding  precedents,  but  also  for 
the  high  morality  and  business  honor  spoken  in  those  opin- 
ions. The  same  principles  as  quoted  above  touching  the 
amount  of  proof  to  sustain  the  charge  of  fraud  are  con- 
tained in  numerous  decisions  of  this  Court.  Gonkorn'^ 
Ex'r  V.  Snodgrass,  17  W.  Va.  717,  In  Reynolds'  Admr's  v. 
Gavjthrofs  Heirs,  37  W.  Va.  3,  (16  S.  E.  364),  the  syllabus 
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says:  "While  the  burden  of  proving  a  deed  fraudulent  in 
fact  as  to  credtiors  is  upon  them,  positive  evidence  of 
fraudulent  intent  is  cot  required,  but  it  may  be  deduced 
from  the  circumstances  of  the  transaction,  and  the  rela- 
tion and  situation  of  the  parties  to  it  and  to  each  other. 
CircumstantiaJ  evidence,  if  adequate  to  satisfy  the  court  of 
auch  fraudulent  intent,  is  sufBcient,  and  often  the  only  evi- 
dence obtainable." 

I  now  turn  to  the  evidence  adduced  by  the  plaintiff  to 
support  bib  cause.  It  makes  the^ri'mayiic/e  case  left  by 
the  defendant's  evidence  conclusive.  Bassore  says  that  he 
was  present  at  the  sale  of  the  Weller  land,  and  that  Samuel 
E.  Kennedy,  called  above  Samuel  Kennedy,  Jr.,  told  him 
that  he  was  buying  the  land  for  his  uncle  Sammy  Kennedy. 
Bassore  is  disinterested.  Shriver,  who  is  also  disinter- 
ested, lived  a  near  neighbor  to  Phoebe  and  Samuel  Ken- 
nedy, in  Morgan  County,  for  manv  years,  and  was  weil  ac- 
quainted with  them  and  their  business.  He  says  that 
PhtEbe  never  owned  any  property.  He  says  that  both 
Samuel  Kennedy  and  Phoebe  Kennedy  told  him  that  their 
nephew  had  bought  the  Weller  land  at  the  trustee's  sale 
for  Samuel  Kennedy.  Shriver  worked  on  the  Weller  farm 
for  Samuel  Kennedy  in  making  permanent  repairs,  and 
was  paid  by  Samuel  for  it.  He  also  says  that  after  the  sale 
of  the  Morgan  land  he  heard  that  Phoebe  Kennedy  had 
some  money,  and  he  asked  her  for  a  loan,  and  she  replied 
that  she  had  no  money  to  loan.  There  is  some  question 
whether  she  said  she  had  no  money,  or  no  money  to  loan; 
but  it  is  evidence  either  way.  In  fact,  she  admits  this  con- 
versation, and  says  that  she  told  him  that  she  had  no 
money,  but  says  it  was  before  she  received  that  money, 
whereas  he  says  it  was  afterwards.  StaufFer,  the  plaintiff, 
{fives  important  evidence.  He  says  that  when  he  informed 
Samuel  and  Phoebe  Kennedy  that  he  was  ready  to  pay  the 
balance  of  the  purchase  money,  they  seemed  uneasy  about 
something,  and  that  he  thought  then  of  the  Reiff  judgment, 
and  it  occurred  to  him  that  they  feared  that  it  was  a  lien 
on  the  land  and  that  he  would  retain  its  amount  out  of  the 
purchase  money  to  meet  it,  and  that  he  then  stated  to  them 
that  an  attorney  who  had  examined  the  title  said  that  there 
was  nothing  against  the  land   but  Phoebe  Kennedy's  deed 
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of  trust,  and  that  he  (Stauffer)  thought  that,  as  the  Reiff 
estate  had  been  settled  up,  as  he  had  heard,  there  would 
likely  be  no  trouble  about  that  judgment,  and  that  then 
they  greweasj',  and  stated  to  him  that  the  deed  of  trust  to 
Phoebe  Kennedy  was  given  to  save  Samuel  from  the  Reiff 
debt,  and  blamed  Robert  Kennedy  for  getting  Samuel  into 
the  trouble,  and  that  there  was  no  obligation  from  Samuel 
to  Phoebe  Kennedy.  Now,  if  this  evidence  were  inadmis- 
sible because  of  Samuel's  death,  yet  it  isadmissib]eag:ainst 
Phoebe  Kennedy  as  to  her  own  declarations,  and  also  as  to 
those  of  Samuel  Kennedy,  if  we  were  to  read  her  deposition 
in  ber  behalf.  Her  deposition,  though  not  admissible  in 
her  behalf,  would  be  admissible  asadmissions  against  her- 
self. The  natural  feelings  of  sympathy  for  Pnoebe  Ken- 
nedy have  inclined  me  from  the  first  to  sustain  her  in  this 
case,  Dut  law,  under  the  facts,  calls  in  another  way;  very 
plainly  calls,  as  I  see  the  case,  to  vindicate  the  rights  of  an 
honest  creditor  against  a  colorable  transaction,  a  ficticious 
debt,  trumped  up  in  the  hour  of  distress  to  defeat  a  credi- 
tor. We  must,  therefore,  reverse  the  decree,  and  hold  that 
the  cause  is  for  the  plaintiff,  and  remand  the  cause  to  the 
circuit  court,  with  directions  to  it  to  enter  a  decree  for  the 
debt  of  the  plaintiff,  and  subjecting  the  land  to  its  pay- 
ment. 

Rez'erscd. 


CHARLESTON.  LiLi» 

H>    68OI 

Glen  Jean,  Lower  Loup  &  D.  R.  Co.  v.  Kanawha,  Glen           «^ 
Jean&E.  R.  Co.  ' ' 

Submitted  January  2&,  1900— Decided  April  7,  J900. 

1.    Common  \jAw— Damages— iKJuncf -on. 

I  law,  damages  occasioned  by  the  Buing-  out  of 
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an  injunction  were  not  recoverable,  unlesa  the  stdt  was  with' 
out  prob^able  cause,  or  prosecuted  through  malice,     (p.  720). 

2.    Btatutoby  Bond— Common  Lmv, 

The  statutory  bond  Is  intended  to  supply  this  defect  in  the 
common  law.     (p.  720). 

S,    ISJVKCTION— Damages— Probable  Cattae. 

Where  no  bond  has  been  required,  damages  are  not  recover- 
able, unless  the  injunction  was  maliciously  sued  out,  without 
probable  cause,     (p.  720). 

4.    Bkai.  Estate— Treiipa»s~£kiicrJption. 

In  an  action  of  trespass  to  real  estate,  unless  the  object  of 
the  suit  is  to  try  the  title  to  the  land,  it  is  not  necessary  to 
describe  it  with  accuracy  and  particularity,  but  only  to  des- 
igTiate  it  by  possession  name,  or  by  some  of  its  abuttals  or 
monuments,  sufficiently  to  ^ve  the  defendant  notice  ot  itd 
locality,  so  that  he  may  properly  plead  to  the  action,     (p.  723). 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  the  Glea  Jean,  Lower  Loup  and  Deepwater 
Railroad  Company  ag;ainst  the  Kanawha,  Glen  Jean  and 
Eastern  Railroad  Company.  From  a  judgment  dismiss- 
ing the  action,  plaintiff  brings  error, 

/Reversed  in  pari. 

J.  W.  DAvra  and  A.  D.  Preston,  for  plaintiff  in    error. 

Brown,  Jackson  &  Knight,  for  defendant  in  error. 

Dent,  Judge: 

The  Glen  Jean,  Lower  Loup  and  Deepwater  Railroad 
Company  filed  its  declaration  in  trespass  on  the  case  in  the 
circuit  court  of  Fayette  County  against  the  Kanawha,  Glen 
Jean  and  Eastern  Railroad  Company,  which  demurred 
thereto.  The  demurrer  was  sustained,  and,  plaintiff  re- 
fusing- to  amend,  the  suit  was  dismissed,  and  this  writ  of 
error  followed. 

The  declaration  contains  five  counts.  The  first,  sec- 
ond, and  fifth  are  for  damages  sustained  bv  reason  of  the 
suing  out  of  an  injunction  which  was  afterwards  di.ssolved. 
They  fail  to  charge  that  the  injunction  was  sued  out  ma- 
liciously or  without  probable  cause.  Tbisisa  fatal  defect. 
The  authorities  relied  on  by  plaintiff's  counsel  are  all 
against  bim.    Tbey  are  unanimous  in  holding  that  no  ac- 
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tion  lies  at  common  law  if  the  injunction  was  sued  out  on 
probable  cause  and  without  malice;  and  the  case  of  Gor- 
ton v.  Brozcn,  27  III.  489,  holds  ihat,  ifabond  is  given,  no 
action  will  lie,  even  wbere  there  is  lack  of  probable  cause, 
and  malice  exists,  but  the  action  must  be  on  the  bond.  If 
no  bond  is  given,  it  is  intimated  that  the  action  might  lie, 
if  there  is  want  of  probable  cause,  or  malice  esists.  In  7 
Lawson,  Ri^fhts,  Rem.  &  Prac.  5791,  it  is  said  that  a  "de- 
fendant in  an  injunction  suit  has  a  common-law  right  of 
action  to  recover  damages,  in  addition  to  the  remedy  by 
action  on  the  bond,"  But  this  is  where  the  injunction  is 
obtained  and  used  maliciously,  without  probable  cause. 
The  cases  cited  to  sustain  the  text  show  this  to  be  the  true 
meaning  of  the  language  quoted.  In  the  case  of  Mitchell 
V.  Railroad  Co.,  75  Ga.  398,  it  is  held  that  an  action  does 
not  lie  at  common  law  unless  the  injunction  is  sued  out 
maliciously  and  without  probable  cause.  So  with  the  cases 
of  Manlovev.  Vick.  55  Miss.  567;  Iron  Mountain  Bank  v. 
Mercantile  Bank,  4  Mo.  App.  505;  Hayden  v.  Keith.  32 
Minn.  277,  (20  N.-W.  195).  These  cases  all  sustain  the 
text  found  in  High,  Inj.  S  1648,  and  10  Enc.  PI.  &  Prac. 
1119,  and  there  are  none  to  the  contrary.  The  very  pur- 
pose of  the  leg-islature  in  requiring  an  injunction  bond  to 
cover  actual  damages  sustained  was  to  supply  this  defect  in 
the  common  law,  and  was  not  declarative  thereof.  The 
defendant  to  a  dissolved  injunction  has  two  remedies,— 
one  (statutory)  on  the  injunction  bond;  the  other  (com- 
mon law)  for  the  malicious  use  of  judicial  process,  without 
probable  cause.  Where  no  bond  is  given,  the  latter  rem- 
edy alone  exists.  It  becomes  the  defendant  to  an  injunc- 
tion suit  to  see  that  a  good  and  sufficient  bond  is  given,  and 
unless  he  does  so,  he  can  recover  no  damages,  in  the  pres- 
ence of  probable  cause,  and  in  the  absence  of  malice.  The 
defect  in  the  bond  complained  of,  if  a  defect,— for  this  is  a 
matter  not  to  be  determined  in  this  suit, — could  have  been 
easily  remedied,  had  counsel  been  attentive  to  the  interest 
of  bis  client.  For  this  inattention  it  must  look  to  the  neg- 
lectful counsel,  and  not  to  the  court  or  the  present  defend- 
ant. In  the  case  of  Tavenver  v.  Morehead.  41  W.  Va,  116. 
(23  S.  E.  673),  a  similar  right  of  action  was  considered  by 
this  Court,  and   the  following  statement  ot   the  law  was 
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quoted  with  approval  (page  123,  41  W.  Va.,  and  page  676, 
23S.  E.):  "This  rule  of  public  policy,  as  has  been  well 
said,  'is  applicable  alike  to  civil  and  criminal  remedies  and 
proceeding,  that  parties  may  be  induced  freely  to  resort 
to  the  courts  and  judicial  ofBcers  for  the  enforcement  of 
their  rights  and  the  remedy  of  their  grievances,  without 
the  risk  i^f  undue  punishment  for  their  own  ignorance  of 
the  law,  or  for  errors  of  courts  and  judicial  officers.  The 
remedy  of  the  partv  unjustly  arrested  or  imprisoned  is  by 
the  recovery  of  costs  which  may  be  awarded  to  him,  or  the 
redress  which  some  statute  may  give  him,  or  by  an  action 
for  malicious  prosecution  in  case  the  prosecution  has  been 
trom  unworthy  moiiwes  and  without  probable  cause.' 
Teal  V.  Fissel{C.  C.)  28  Fed.  351."  Thislaw  applies  with 
equal  force  in  this  case.  The  remedy  of  the  party  un- 
justly enjoined  is  the  recovery  of  costs  in  the  first  in- 
stance, damages  on  the  statutory  bond,  if  one  be  given,  or 
an  action  ot  trespass  on  the  case  for  malicious  prosecution 
of  the  injunction  suit.  The  gist  of  the  latter  action  is  the 
want  of  probable  cause,  and  the  maliciousness  of  the  de- 
fendant's conduct.  Vi/itt/\.  Core,  18  W.  Va.  1;  llalcw 
Boykn,  22  W.  Va.  234;  Brady  v.  Sliiliicr,  40  W.  Va.  289, 
(21  S.  E.  729). 

The  fourth  count  does  not  even  charge  a  legal  trespass. 
It  avers  that  the  plaintiff  had  a  right  of  way  (describing 
it),  and  proceeds:  "And  plaintiff  having  said  right  of 
way  and  being  possessed  thereof,  and  then  and  there  hav- 
ing  the  same  graded  by  sundry  laborers,  and  bein^  so  pos- 
sessed thereof,  the  defendant,  for  the  purpose  of  injuring 
the  plaintiff,  and  harrassing  it,  took  possession  of  said  land 
and  right  of  way,  and  forbade  the  said  laborers  to  work  oa 
and  grade  the  same,  and  held  possession  thereof  from  the 
28th  day  of  April,  1897.  until  the  22d  day  of  April,  1898." 
There  is  no  allegation  that  the  defendant  entered  aud  took 
possession  either  wrongfully  or  unlawfully.  The  defend- 
ant's entry  may  have  therefore  been  both  rightful  and  law- 
ful, although  the  plaintiff  may  have  been  harrassed  and 
injured  thereby.  A  tenant  at  will,  it  matters  not  that  he 
is  in  possession  of  the  tenement  lawfully,  may  be  dispos- 
sessed by  his  landlord  entering  and  taking  possession;  and 
although  such  tenant  may  consider  himself  harrassed  and 
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injured  thereby,  and  although  the  landlord  may  enter  for 
such  purpose,  still  he  has  the  lawful  right  to  do  so.  It  is 
an  injury  and  barrassment  resulting  from  the  tenancy,  of 
which  the  tenant  has  no  right  to  complain.  This  count  is 
therefore  bad.  fordefectivelvstatingwhat  might  be  a  good 
cause  uf  action  if  properly  stated. 

The  third  count  is  as  follows,  to  wit:  "  (3)  And  whereas 
the  said  plaintiff  before  and  at  the  time  of  committing  the 
grievances  hereinafter  enumerated  had  been  and  was  law- 
fully possessed  of  a  certain  tract  of  land,  containing  nine 
acres,  situated  and  being  in  the  county  of  Fayette,  and  be- 
tween the  Loup  Creek  Branch  of  the  Chesapeake  and  Ohio 
Railway  and  the  property  line  of  the  real  estate  of  N.  M. 
Jenkins  and  T.  C.  McKell,  and  on  Upper  Loup  Creek  and 
Whiteoak  Branch,  in  the  county  aforesaid,  and  by  reason 
thereof  the  plaintiff  had  the  right  to  the  possession  and  use 
thereof,  and  to  occupy  and  work  on  said  land,  but  the  said 
defendant,  well  knowing  the  premises,  but  wrongfully  and 
unjustly  intending  to  injure  the  plaintiff  in  that  behalf,  and 
deprive  it  of  the  use  and  benefit  of  said  land,  whilst  the 
plaintiff  was  so  possessed  of  said  land,  to  wit,  on  the  28th 
day  of  April,  1897,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  22d  day  of  April,  1898,  at  the  county 
aforesaid,  wrongfullv  and  injuriously  seized  upon  and  took 
possession  of  said  land,  and  forcibly  ejected  the  plaintiff 
from  said  land,  and  prevented  it  from  working  on  said  land 
as  of  ri^ht  it  might  have  done,  and  held  and  kept  posses- 
sion of  said  land  from  the  said  28th  of  April,  1897,  until  the 
22d  day  of  April.  1898.  and  plaintiff  was  deprived  of  the  use 
of  said  land  for  the  period  aforesaid,  at  (he  county  afore- 
said, and  it  was  thereby  injured  and  damaged  in  the  sum 
of  twenty  thousand  dollars."  There  is  only  one  objection 
made  to  this  count,  and  that  is  an  insufhcient  description 
of  the  place  of  the  trespass.  In  all  other  respects  the  count 
appears  sufficient,  as  it  charges  the  trespass  to  have  been 
wrongful,  which  is  equivalent  to  unlawful.  The  defend- 
ant's counsel  relv  on  the  case  of-  McDodrtUv.  Lumber  Co., 
40  W.  Va.  564,  (21  S.  E.  878),  to  sustain  their  contention  as 
to  the  sufficiency  of  the /ocus  in  ^uo.  In  that  case  it  was 
held  that  "the  place  where  the  acts  complained  of  were 
done  is  material  and  traversable,  and  the  allegations  there- 
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of  must  in  some  way — either  by  the  name  of  the  land  or 
close,  by  some  or  all  of  its  abuttals,  by  naming  a  particular 
locality,  or  in  some  other  way — designate  or  describe  such 
locus  in  quo  with  a  reasonable  degree  of  definiteness." 
On  page  568,  40  W..  Va.,  and  page  879,  21 S.  E.,  Jodgk  Holt 
says:  "It  is  not  called  the  close  of  any  irne,  or  designated  as 
in  the  occupation  of  any  one,  or  given  any  oameor  descrip- 
tion, nor  metes  or  bounds  of  anv  kind,  in  whole  or  in  part. 
Any  one  or  all  of  these  modes  of  designation  would  have 
sufficed."  Al  common  law,  it  was  not  necessary  to  de- 
scribe the  land,  unless  the  defendant's  plea  required  a  new 
assignment.  26  Am.  &  Eng.  Enc.  Law,  628.  And  now  it 
is  only  necessary  to  designate  it  by  name  or  by  some  of 
the  abuttals,  or  by  some  other  sufficient  description  to 
identify  the  place  of  the  trespass.  The  same  accuracy  of 
description  is  not  required. as  in  ejectment  or  unlawful  de- 
tainer,  unless  the  action  is  brought  to  try  title;  for  the  re- 
covery of  the  possession  is  not  sought,  and,  though  the 
land  be  generally  described,  proof  of  trespass  on  any  part 
thereof  is  sufficient.  Hall  v.  Mayo,  97  Mass.  416.  This 
count  describes  the  land  as  containinjir  nine  acres,  and  in 
the  lawful  possession  of  the  plaintiff  (meaning  from  what 
follows,  actual  possession),  "situated  and  being  in  the 
county  of  Fayette  and  between  the  Loup  Creek  Branch  of 
the  Chesapeake  and  Ohio  Railway  and  the  property  hne  of 
the  real  estate  of  N.  M.  Jenkins  and  T.  G  McKell,  and  oa 
Upper  Loup  Creek  and  White  Oak  Branch"  This  shows 
the  quantity  of  the  land,  in  whose  actual  possession  it  was, 
and  also  some  of  the  abuttals,  and  the  waters  on  which  lo- 
cated. Hence,  it  comes  clearly  within  the  requirements  of 
the  McDodrill  v.  Pardee  case.  But  it  is  not  the  mere  tres- 
pass on  the  land  or  portion  thereof  that  is  sued  for.  but  it 
is  for  the  wrongful  and  forcible  ejection  of  plaintiff  from 
the  land,  and  the  keeping  it  out  of  possession  from  the  28th 
of  April.  1897,  until  the  22d  of  April,  1898,— the  deprivation 
of  ta«  use  of  the  property  by  the  forcible  trespass  and 
holding  of  the  defendant.  What  damages  the  plaintiff  is 
entitled  to  recover,  it  is  not  necessary  now  to  determine- 
To  unlawfully  enter  on  the  land  of  another,  and  forcibly 
oust  the  owner,  and  keep  him  out  for  a  long  period  of  time, 
would  certainly  entitle  him   to  some  compensation,  to   be 
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-g'iven  in  the  shape  of  damaiifes,  be  it  little  or  much.  If, 
however,  he  wants  special  or  consequential  damages,  bis 
allegations  must  be  made  with  this  end  in  view;  otherwise, 
he  can  receive  nothingf  but  actual  damages.  He  might 
possibly  recover  the  mesne  profits,  as  they  are  recoverable 
in  an  action  of  trespass.  These  are  questions  for  th^  cir- 
cuit court  in  the  first  instance.  This  third  count  being 
good,  and  the  other  four  bad,  the  judgment  is  affirmed  as 
to  the  latter  and  reversed  as  to  the  former,  and  the  case  is 
remanded  to  the  circuit  court  for  issue  and  trial  on  such 
good  count. 

Reversed  in  part. 


CHARLESTON. 

State  v.  Burnett  ct  al. 
Submitted  January  24,  1900— Decided  April  7,  1900. 

Special  Jcikje— OaM 

A  special  judge  selected  as  required  by  law  to  try  a  felony 
case  in  a  criminal  court,  in  any  case  at  the  trial  of  which 
the  judge  of  the  court  cannot  properly  preside,  must,  before 
proceeding  to  exercise  the  authority  or  discharge  the  du- 
ties thereof,  take  the  oath  prescribed  by  section  S  of  article  IV 
of  the  Conatitutiou,  as  well  as  that  provided  for  in  chapter  20 
of  the  Acts  of  1895,  (p.  727). 
KviDF.scK—Dsing  Declaration— Jfnnin'de. 

Dying  declarations,  being  a  substitute  for  sworn  testimony, 
must  be  such  narrative  statements  as  would  be  admissible  had 
the  dying  p.Tson  been  sworn  a-i  u  witness.  If  they  relate  to 
facts  to  which  the  ueclarnnt  could  have  iims  testifleu,  they  are 
admissible.  Mere  declarations  of  opinion,  which  would  not 
be  received  if  the  declnrnnt  were  a  witness,  are  inadmissible. 

Quaere:  As  to  whether  counsel  for  the  prisoner  in  a  mur- 
der  ease   cnn   agree   with   the   prosecuting   attorney   upon   a 
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member  of  the  bar  as  special  judge,  under  chapter  SO  of  the 
Acts  of  1895,  to  try,  hear  and  determine  such  caac      {pp.  731-732). 

Error  to  Circuit  Court,  Favette  County. 

Mose  Burnett  and  others  were  indicted  for  murder. 
Mose  Burnett  and  C.  C.  Burnett,  un  conviction,  bring' 
error. 

Jfezersaf. 

Adam  B.  Littlkpage  and  W.  R.  Bennett,  for  plain- 
tiffs in  error. 

Atty.  Gen.  Edgak  P.  Ruckkr,  for  the  State. 

E-^GLiSH,  Judge: 

On  the  lltb  day  of  July,  1898,  John  Hill,  Carrie  Hill, 
Margie  Burnett.  Mose  Burnett,  and  C.  C.  Burnett  were 
jointly  indicted  in  the  criminal  court  of  Fayette  County; 
the  indictment  charging  that  on  June  27.  1898,  in  the  said 
county,  they  did  unlawfully  and  feloniously  combine  and 
conspire  together  for  the  purpose  of  murderingone  Joseph 
Morris,  and,  in  pursuance  of  said  combination  and  conspir- 
acy, on  the  day  and  year  and  in  the  county  aforesaid,  fel- 
oniously, wilfully,  maliciously,  deliberately,  and  unlawfully 
did  slay,  kiU,  and  murder  him,  the  said  Joseph  Morris, 
against  the  peace  and  dignity  of  the  State.  On  the  20th  of 
January,  1899,  the  following  order  was  entered  in  this  case: 
"It  appearing  that  the  Honorable  J.  H.  Dunbar,  the  regu- 
lar judge  of  this  court,  was  interested  as  an  attorney  in 
this  case  before  his  election  as  judge,  and  therefore  dis- 
qualified to  sit  as  judge  in  this  trial,  and  the  counsel  for 
thp  prisoners  and  the  state  having  agreed  upon  the  Honor- 
able C.  R.  Summerfield,  a  member  of  the  bar  of  this  court 
and  a  practicing  attorney  of  this  State,  to  try,  hear  and  de- 
termine this  cause,  thereupon  the  said  C.  R.  Summerfield 
took  the  oath  as  prescribed  by  chapter  20  of  the  Acts  of 
the  Legislature  of  1895,"  And  the  same  day  the  defend- 
ants, John  Hill  and  Carrie  Hill,  elected  to  be  tried  sepa- 
rately from  the  other  defendants,  and  the  prisoners  Margie 
Burnett,  Mose  Burnett,  and  C.  C.  Burnett  were  led  to  the 
bar  of  the  court,  in  custody  of  the  sheriff,  and  demurred 
to  the  indictment  against  them,  and   moved   the  court  to 
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quash  the  same,  wbicb  demurrer  and  motion  the  court 
overruled.  The  prisoners  objected  and  excepted,  and 
pleaded,  "Not  g:uilty."  and  issue  was  joined  thereon. 
Tbe  case  was  submitted  to  a  jury,  and  resulted  in  a  ver- 
dict finding  C.  C.  Burnett  not  guilty  of  murder  in  the  first 
degree,  but  guilty  of  murder  in  the  second  degree;  the 
prisoner  Mose  Burnett  not  guilty  of  murder,  but  guilty  of 
voluntary  manslaughter;  and  the  prisoner  Margie  Burnett 
not  guilty.  This  verdict  the  prisoners,  C.  C.  Burnett  and 
Mose  Burnett,  moved  the  court  to  set  aside  because  it  was 
not  according  to  the  law  and  the  evidence  in  the  case,  and 
supported  said  motion  by  aSSdavits,  which  motion  was  over- 
ruled, and  the  prisoners  objected  and  excepted,  and  also 
moved  in  arrest  of  judgment,  which  motion  was  overruled, 
and  the  prisoners  again  excepted,  and  tendered  their  bill 
of  exceptions  to  the  various  rulings  and  opinions  of  the 
court  made  and  rendered  in  said  case  during  the  trial 
and  after  the  verdict  rendered,  and  prayed  that  the  same 
be  signed,  sealed,  and  saved  to  them,  which  was  accord- 
ingly done;  and  judgment  was  rendered  upon  said  verdict, 
ordering  that  said  C.  C.  Burneit  be  confined  in  the  peni- 
tentiary for  the  period  of  fifteen  years,  and  that  Mose 
Burnett  be  confined  in  the  penitentiary  for  the  period  of 
five  years.  From  this  judgment  said  C.C.Burnett  and 
Moae  Burnett  obtained  this  writ  of  error. 

In  considering  this  case,  the  first  question  which  pre- 
sents itself  is  whether  the  plaintiffs  in  error  were  tried 
before  a  court  of  competent  jurisdiction,  properly  consti- 
tuted and  empowered  to  pass  upon  the  grave  and  import- 
ant questions  arising  therein,  involving  the  lite  and  liberty 
of  the  prisoners.  Was  the  special  judge  who  presided  at 
the  trial  properly  selected?  It  is  true  that  section  15  of 
chapter  86.  ot  the  Acts  of  1891,  establishing  a  court  of  lim- 
ited jurisdiction  in  Fayette  County,  provides  that  when  the 
judge  is,  from  sickness  or  other  cause,  incapable  of  acting, 
or  is  absent,  a  special  judge  mav  be  elected  in  the  same 
manner  as  a  judge  of  the  circuit  court.  Also  chapter  20. 
page  38,  of  the  Acts  of  1895,  provides  that,  when  the  judge 
of  the  criminal  court  cannot  properly  preside  at  the  trial 
of  any  cause  therein,  "the  attorneys  present  and  practic- 
ingf  m  said   court  may  electa  judge  by   ballot  to  hold  said 
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court  during:  the  absence  of  the  judge  or  for  the  trial  of 
the  cause  in  which  the  judgre  of  said  court  cannot  preside. 
The  clerk  of  the  court  shall  h<ild  said  election,  declare  the 
result  thereof,  and  enter  the  same  of  record:  provided, 
however,  that  the  parties  or  their  attorneys  in  any  case  in 
which  the  judge  of  the  caurt  cannot  properly  preside  at 
the  trial  thereof  may  agree  upon  a  judge  to  try  or  hear  and 
determine  the  ^ame,  which  agreement  shall  be  entered  of 
record  in  the  proper  order  book  of  the  court,  and  in  such 
case  no  election  of  judge  to  try  or  hear  and  determine  the 
case  shall  be  held."  In  the  case  at  bar  it  seems  that  the 
counsel  for  the  prisoners  and  State  agreed  upon  the  Hon- 
orable C.  R.  Summertield,  a  member  of  the  bar  of  that 
court,  and  a  practicing  attorney  of  this  State,  to  try  hear, 
and  determine  this  case,  and  thereupon  he  took  the  oath  as 
prescribed  by  chapter  20  of  the  Acts  of  1895,  Now.  it 
does  not  appear  from  the  record  that  C.  R.  Summcrlield, 
member  of  the  bar  and  practicing  attorney,  was  agreed 
upon  as  special  judge  to  try,  hear,  and  determine  the  case, 
and,  so  far  as  it  appears,  he  may  have  been  selected  as  an 
arbitrator.  To  constitute  a  court  there  must  be  a  judge 
selected  in  the  manner  prescribed  by  law.  The  judge 
must  be  appointed  and  qualilied  in  due  form  of  law.  1 
Bish.  Cr,  Proc.  §  314.  Here  a  member  of  the  bar  was 
agreed  upon  by  counsel  in  a  murder  case  to  try,  hear,  and 
determine  the  case,  without  stating  in  what  capacitv.  It 
is  true,  it  appears  that  he  took  the  oath  that  he  would 
faithfully  and  impartially  perform  the  duties  of  a  judge  of 
said  court  so  long  as  he  should  continue  to  act  as  such;  but 
his  election  must  precede  his  qualification  as  judge,  and 
merely  taking  the  oath  as  judge  would  add  nothing  to  his 
right  to  hold  or  exercise  the  duties  of  the  office. 

Let  us  next  inquire  whether,  in  the  case  of  a  party 
charged  with  murder,  his  counsel  can  agree  with  the  pros- 
ecuting attorney  upon  a  special  judge  to  try  and  deter- 
mine the  case.  Bish.  Cr.  Proc.  !;  893.  speaking  cf  trial  by 
court  with  consent,  sav?*:  "One  form  of  waiver  is,  where 
authorized  by  statuie,  and  thcConstituticn  not  withholding- 
any  needful  jurisdiction  from  the  tribunal,  the  defendant 
consents  to  be  tried  by  the  court  without  a  jury  he  cannot 
afterwards  complain.       Such   wnixer   must  be  personals 
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The  defendant's  attorney,  not  specially  empowered,  can- 
not make  it."  In  the  criminal  case  of  Brown  v.  Stale,  16 
.  Ind.  496,  the  attorney  of  the  defendant  waived  a  trial,  by  a 
jury  of  twelve  men.  and  consented  to  a  trial  bv  a  less  num- 
ber than  twelve,  as  a  jury.  The  defendant,  though  pres- 
ent in  court,  watit  not  consulted,  and  did  not  know  that  he 
could  object  to  the  act  ot  the  attorney.  It  was  held  that 
such  a  waiver,  at  all  events,  was  not  binding-  on  the  defend- 
ant. In  State  v.  Milier.  6  W.  Va.  600,  it  was  held  that  sec- 
tion 21  of  chapter  116  of  the  Code,  relative  to  special  jur- 
ies, amended  in  1870,  does  not  apply  in  a  case  of  felony.  In 
that  case,  the  court  having  expressed  the  opinion  that  the 
prisoner  was  entitled  to  a  special  jury,  he  asked  for  one; 
and,  having  been  convicted,  on  appeal  to  this  Court  it  was- 
held  that  under  the  circumstances,  having  asked  for  a  spe- 
cial jury,  he  did  not  waive  his  right  to  be  tried  by  the  reg- 
ular jury  and  exercise  his  right  of  challenge, — showing 
clearly  the  jealous  care  with  which  the  rights  of  fhe  ac- 
cused in  a  felony  case  are  guarded  by  the  law.  Again,  in 
the  case  of  Canceini  v.  People,  18  N.  Y.  128,  the  prisoner 
was  indicted  for  murder,  and  during  the  trial  consented 
to  the  withdrawal  of  a  juror,  and  that  the  verdict  might 
be  rendered  by  eleven;  and  it  was  held  that  "the  consent 
of  the  prisoner  to  his  trial  by  less  than  a  full  jury  of  twelve 
men  was  a  nullity,  and  the  conviction  illegal,"  Strong,  J., 
in  delivering  the  opinion  of  the  court,  said:  "Criminal 
prosecutions  involve  public  wrongs, 'a  violation  of  public 
rights  and  duties.'  which  affect  the  whole  community, 
considered  as  a  community  in  its  social  and  aggregate  ca- 
pacity. 3  Bl.  Comm.  2;  Id.  4,  5.  *  *  *  The  state,  the 
public,  have  an  interest  in  the  preservation  of  the  liberties 
and  the  lives  of  the  citizens,  and  will  not  allow  them  to  be 
taken  away  'without  due  process  of  law'  (Const,  art.  1,  5 
6).  when  forfeited,  as  they  may  be,  as  a  punishment  for 
crimes."  He  also  quotes  from  1  Bl,  Comm.  13,',  that 
"natural  life,  being  the  immediate  donation  of  the  greai 
Creator,  cannot  legally  be  disposed  of  or  destroyed  by  any 
individual, — neither  by  the  person  himself,  nor  by  any 
other  of  his  fellow  creatures,  merely  upon  their  own  au- 
thority. These  considerations  make  it  apparent  that  the 
right  of  a  defendant  in  a  criminal  prosecution  to  affect  by 
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conaent  the  conduct  pf  the  case  should  be  much  inore  lim- 
ited than  in  civil  cases."  Concludinfr,  the  judgfe  says: 
"But,  when  issue  is  joined  upon  an  indictment,  the  trial 
must  be  by  the  tribunal  and  in  the  mode  which  the  consti- 
tution and  laws  provide,  without  any  essential  change. 
The  public  ofBcer  prosecuting  for  the  people  has  no  au- 
thority to  consent  to  a  change,  nor  has  the  defendant. 
Applying  the  above  reasoning  to  tbe  present  case,  the  con- 
clusion necessarily  follows  that  the  consent  of  the  plaintiff 
in  error  to  the  withdrawal  of  one  juror,  and  that  the  re- 
maining eleven  might  render  a  verdict,  could  not  lawfully 
be  recognized  by  the  court  at  the  circuit,  and  was  a  nul- 
lity," Now,  if  a  party  charged  with  murder  could  not,  by 
consenting  to  a  special  jury,  waive  his  right  to  be  tried  b}' 
the  regular  jury,  could  such  party,  by  his  counsel,  enter- 
ing into  anagreement  with  the  prosecuting attornev.  select 
a  member  of  the  bar  to  hear,  try,  and  determine  his  case, 
when  the  same  act  which  allows  such  an  agreement  upon  a 
judge  provider  a  mode  for  the  election  of  such  judge  bj' 
the  attorneys  present  and  practicing  in  the  court,  who  are 
not  interested  in  the  case?  It  seems  to  me  that  the  legis- 
lature had  some  object  in  providing  two  modes  for  select- 
ing a  judge  when  the  regular  judge  was  so  situated  that 
he  could  not  properly  preside.  There  are,  no  doubt,  many 
cases  presented  to  the  intermediate  court,  and  even  to  the 
criminal  court,  in  which  counsel  might  properly  agiee 
upon  A  special  judge,  under  this  statute;  but  I  cannot 
think  that  this  statute  intends  thai  in  a  case  of  this  nature, 
in  which  the  prisoners  were  being  tried  for  their  lives, 
their  counsel  could  agree  with  the  counsel  for  the  State 
upon  a  member  of  the  bar  to  try,  hear,  and  determine  the 
case. 

The  record  shows,  again,  tbat  the  party  who  heard  this 
case  did  not,  brfore  proceeding  to  discharge  the  duties  of 
the  office,  take  the  oath  prescribed  by  the  Constitution 
(article  4,  §  5),  which  provides  that  every  person  elected 
or  appointed  to  any  office  before"  proceeding  to  exercise 
the  authority  or  ditrcbarge  the  duties  thereof,  shall  make 
oath  or  affirmation  tbat  be  will  support  the  Constitution  ot 
the  United  States  and  the  Constitution  of  this  Slate,  and 
that  he  will  faithfully  discbarge  the  duties  of  his  said  office 
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to  tbe  best  of  his  skill  aad  judg-ment,  but  did  take  the  oath 
prescribed  by  chapter  20,  Acts  1895,  to  wit,  that  "he  would 
faithfully  and  impartially  perform  the  duties  of  a  judge  of 
said  court  so  long  as  he  should  contioue  to  act  as  such; 
that  he  is  not  interested  as  counsel  or  attorney  or  other- 
wise in  the  cause  tube  tried  by  him."  The  oath  required 
by  the  Constitution  to  be  taken  by  the  attornev  who  acted 
33  special  judge  in  this  case  was  a  condition  precedent  to 
any  legal  step  in  the  trial,  and  all  of  the  proceedings  must 
be  considered  coram  nonjudicc. 

The  case  having  been  heard  and  determined  by  a  party, 
as  special  judge,  who  had  no  jurisdiction  to  try  the  same, 
it  would  serve  no  good  purpose  to  pass  upon  the  validity  of 
the  instructions  given;  but  as  the  cause  most  be  re- 
manded, to  be  tried  before  some  competent  tribunal,  I  re- 
gard it  as  proper,  upon  the  motion  to  set  aside  the  verdict 
as  contrary  to  the  evidence,  to  call  attention  to  the  evidence 
relied  on  by  the  prosecution  to  convict  the  prisoners  of 
the  conspiracy  and  murder  charged,  and,  in  doing  this,  at- 
tention is  called  to  the  dying  declatations  of  the  deceased, 
which  will,  no  doubt  be  attempted  to  be  proven  on  a  second 
trial,  and  which  were  allowed  to  be  detailed  by  Dr.  Browit 
in  his  testimony.  Dr.  Brown  says,  in  asking  Morris  about 
the  shooting,  and  after  locating  the  place  where  it  oc- 
curred, be  inquired:  "  'Do  you  have  any  idea  who  shot 
you?  He  said:  'I  do.  Of  course,  I  do.  but  I  am  not  sure» 
I  was  shot  with  Burnett's  little  rifle,  and  I  think  Charley 
Burnett  did  the  shooting,'  I  said,  'Why  do  you  think  that? 
He  said,  'Because  he  has  threatened  to  do  it,'  Then  I 
asked  him  if  he  had  seen  any  one  on  the  road  who  he  would 
suspicion  of  having  shot  him.  He  said.  'No,'  He  had 
told  me  of  a  row  that  he  and  Mrs,  John  Hill  had  had.  I 
says:  'Do  you  think  Mrs.  Hill  did  it?'  He  said,  'No;  she 
didn't  do  it'  I  says,  'Do  you  think  John  did  it?'  He  says, 
'No,  sir;  neither  of  them  didn't  do  it.  They  are  mean 
enough,  but  they  didn't  do  it.  I  think  Charley  Burnett  did 
it'  "  This  is  the  only  testimony  that  implicates  Charles 
Burnett  in  the  homicide,  except  the  testimony  of  George 
Flint,  who  states  that  Mrs.  Hill  told  him  that  Charley  and 
Mosc  Burnett  would  be  on  the  mountain,  waiting  for  him. 
Now,  these  dying  declarations  of  Dr.  Morris  were  inadmis- 
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sible,  for  the  following  reasons:  They  were  mere  declara- 
tions of  opinions,  and  would  not  have  been  admitted  if  the 
deceased  had  been  living-,  and  endeavuiing  to  give  this  tes- 
timony from  the  witness  stand.  In  10  Am.  &  Eng.  Enc, 
Law,  376,  377.  under  "Dying Declarations,"we find:  "Dy- 
ing declarations,  being  a  substitute  for  sworn  testimony, 
must  be  such  narrative  statements  as  would  be  admissible 
bad  the  dying  person  been  sworn  as  a  witness.  If  they 
relate  to  facts  which  the  declarant  could  have  thus  testi- 
fied to,  they  are  admissible.  *  *  •  Mere  declarations  of 
opinion,  which  would  not  be  received  if  the  declarant  were 
a  witness,  are  inadmissible.  And  it  is  immaterial  whether 
the  fact  that  the  declaration  is  a  mere  opinion  appears 
from  the  statement  itself,  or  from  other  undisputed  evi- 
dence, showing  that  it  was  impossible  for  the  declarant  to 
have  known  the  fact  stated."  See  Jones  v.  Slale,  52  Ark. 
347,  (12  S.  W.  704);  Berry  v.  Slate,  63  Ark.  382,  (38  a  W. 
1038);  and  Rose.  Cr.  Ev.,  top  page  54,  side  page  33,  where 
it  is  said:  "So  the  statement  of  the  deceased  must  be  such 
as  would  he  admissible  if  he  were  alive  and  could  be  exam- 
ined as  a  witness.  Consequently  a  declaration  upon  mat- 
ters of  opinion,  as  distinguished  from  matters  of  fact. will 
not  be  receivable."— citing /^ffg-v.  Sellers,  Carr,  Supp.  Cr, 
Law  233. 

The  testimony  of  George  Flint  against  plaintiffs  in  er- 
ror is  only  as  to  what  he  was  told  by  Mrs.  Hill,  in  the  ab- 
sence of  the  prisoners,  Charles  and  Mose  Burnett,  as  to 
their  watching  for  deceased  on  the  mountain.  The  al- 
leged conspiracy  to  take  the  life  of  Morris  is  not  shown  by 
competent  testimony,  and  in  fact  no  testimony  of  any  kind 
shows  that  the  prisoners,  Charles  and  Mose  Burnett,  en- 
tered into  such  conspiracy  with  Mrs.  Hill  or  any  other 
person.  The  testimony  of  George  Flint  should  have  been 
excluded,  therefore,  — as  to  what  he  states  he  was  told  by 
Mrs.  Hill.  I  have  thought  proper  to  call  attention  to  the 
incompetent  testimony  sought  to  be  introduced  before  the 
jury  upon  this  mistrial  of  the  case,  in  order  that  the  same 
testimony  and  dying  declarations  may  not  be  relied  on, 
should  a  second  trial  occur.  The  judgment  is  reversed, 
the  verdict  set  aside,  and  a  new  trial  awarded  the  plain- 
tiffs in  error. 
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Brannon,  Judge: 

I  a^ree  to  reverse,  because,  while  the  Constitution  does 
provide  for  holding  circuit  courts  where  the  judg«  is  ab- 
sent or  cannot  porperly  preside,  I  do  not  think  that  applies 
to  a  criminal  court  (I  do  not  mean  a  circuit  court.)  If  the 
attorneys  can,  in  a  felony  case,  agree  on  a  special  judge,  I 
think  the  order  sufficient  to  constitute  him  such,  though 
it  does  not  call  him,  "special  judge"  as  it  says  he  was  se- 
lected "to  try  hear  and  determine"  the  case  in  the  words 
of  the  statute  thus  making  him  special  judge,  His  func- 
tions and  powers  make  him  such.  I  do  not  think  a  special 
judge  has  to  take  the  constitutional  oath  of  regular  perma- 
nent officers  but  only  that  prescribed  by  the  act.  I  think 
the  dying  declarations  and  declarations  of  Mrs.  Hill  as  to 
conspiracy  not  admissible  though  I  do  not  see  that  there 
was  objection  to  it  in  the  court  below  or  exceptions.  I 
think  the  numerous  instructions  should  be  passed  on  for 
purposes  of  a  future  trial. 

Reversed. 


CHARLESTON. 

Clarksburg  Electric  Light  Co-i'-City  of  Clarksburg  etal. 

Submitted  January  30,  1900— Decided  April  7,  1900. 

1.    StRRET  R\\\.».OAT>&~-Excliulve  Prnnclilae. 

The  council  of  the  town  of  Glarksbu^  in  1887  had  no  power, 
either  under  its  charter  or  under  the  general  statute  law  gov- 
eming'  towns  and  cities,  to  grant  an  cxcluaive  franchise  for 
20  years  to  a  private  corporation  to  use  its  streets  for  th^ 
conveyance  of  electricity  for  public  use  in  the  city.  Such 
exclusive  grant  does  not  prevent  the  town  from  grantingf  to 
another  corporation,  withfn  said  term,  the  privilege  to  ochm- 
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py  its  streels  for  the  Bsme  purpose.  Such  exclusive  grant, 
bein^  void,  is  not  a  valid  contract  protected  by  the  provifi- 
ions  in  the  federal  or  state  constitutions  forbidding  the  pas- 
sage of  any  law  impairing-  the  oblig-ation  of  contract*,    (p.  135). 

2.  Tower  TO  QRAST~ra'idili/—Cuni'IUutlon'il  Law. 

L'Dder  the  greneral  slatute  law  of  \Yest  Virginia  iroTerniiig 
citiua  and  towns,  a  erant  by  a  municipal  corporation  of  th* 
privilejfe,  not  exclusive,  of  occupying  ita  streets  for  the  con- 
Teyance  of  electricity  for  public  use  therein,  confers  a  valid 
franchise,  and  is  a  contract  protected  by  the  provisions  in 
state  and  federal  constitutions  prohibiting  the  psasage  of 
any  law  impairing  the  obligations  of  contracts.  (The  question 
of  the  reasonableness  of  the  term  ■  of  such  grant  not  consid- 
ered,    (p.  736). 

3.  CoxsTKL'cno.'i  OF  Statute— A'fi/c—Fc/cr/T'  CbiirlK. 

The  decision  of  the  highest  court  of  a  state  in  the  construc- 
tion of  its  statutes,  and  as  to  the  validity  or  invalidity  of 
contracts  dependent  only  on  such  statutes,  is  the  controlling 
rule  of  decision  in  federal  courts,  where  there  Is  no  federal 
question,     (p.  737). 

4.  Grant  by  City—  Viilidllii—Corporalidn. 

The  grant  by  a  city  or  town  to  an  intended  corporation  of 
a  franchise  to  use  its  streets  for  the  conveyance  of  electric- 
ity for  public  use  in  the  town  or  city  is  valid,  though  at  its 
date  the  corporation  is  not  chartered,  but  is  later  chartered, 
and  accepts  the  grant,      (p.  742). 

Appeal  from  Circuit  Court,  Harrison  Countv. 

Action  by  the  Clarksburg-  Electric  Light  Company 
against  the  city  of  Clarksburg  and  others.  Decree  for  de- 
fendants and  plaintiff  appeals. 

Affinncd. 

John'  B.assici.l,  Edwin  Maxwell  and  C.  W.  L-iKCH,  for 
appellant. 

M.  F.  Snidek  and  Davis  &  Davis,  for  appellees. 

Bbannon,  Jl-dge: 

On  the  16th  of  December,  1887,  the  council  of  the  town 
of  Clarksburg  passed  an  ordinance  granting  to  the  Clarks- 
burg Electric  Light  Company  the  exclusive  privilege  for 
the  term  of  twenty  years  to  erect  and  operate  electric  light 
works  for  generating  and  supplying  electricity  for  light- 
ing the  town  and   for  use  as  power.     Under  this  grant  the 
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said  corporation  constructed  a  costly  and  valuable  plant 
and  has  been  long  operating  the  same,  supplringf  the  town 
and  its  people  with  electricity  for  purposes  of  illumination 
and  power.  On  the  12th  of  March,  1894,  the  Trader's 
Company  was  chartered  by  the  State  as  a  corporation  to 
erect  a  hotel  building  with  opera  house,  banking;  house  and 
offices  therein  under  which  the  said  hotel  building  has 
been  erected  in  Clarksburg.  On  the  1st  day  of  November 
1894,  the  State  incorporated  a  company  called  the  Traders 
Annex  Company  with  power  to  erect  buildings,  construct 
electric  light  plant  to  light  its  buildings  and  the  town  of 
Clarksburg  with  electricity.  The  two  last-named  com- 
panies together  erected  an  electric  light  plant,  and  have 
used  the  same  for  lighting  the  hotel,  opera  bouse,  bank, 
and  other  apartments  in  the  buildings  erected  by  said  com- 
panies. Said  two  companies,  having  a  surplus  of  electric- 
ity, engaged  to  supply  private  individually  in  the  town. 
These  individuals  erected  poles  in  the  streets  to  support 
wires  for  conveyance  of  electricity,  by  leave  of  the  town 
council  and  the  said  two  companies  were  about  to  obtain, 
or  at  least  ask  for,  the  authority  from  the  council  of  Clarks- 
burg to  erect  poles  in  the  streets  for  the  conveyance  of 
electricity  through  ihe  town  for  sale  to  its  people,  and 
thereupon  the  Clarksburg  Electric  Light  Company  sued 
out  an  injunction  restraining  the  Traders  Company  and 
the  Traders  Annex  Company  and  all  other  persons  from 
applying  to  said  council  for  the  privileges  aforesaid,  and  re- 
straining the  city  council  of  Clarksburg  from  granting  to 
the  Traders  Company  and  the  Traders  Annex  Company, 
jointly  or  severally,  the  privilege  of  occupying  the  streets 
for  the  purpose  of  carrying  on  the  business  of  furnishing 
electricity  to  the  said  city  and  its  citizens.  The  circuit 
court  of  Harrison  County  dissolved  the  injunction,  and  the 
electric  light  company  appeals  to  this  Court. 

The  electric  light  company  claims  that  the  grant  to  it 
by  the  council  of  Clarksburg  of  the  privilege  of  furnishing 
electricity  and  occupying  the  streets  of  the  city  with  its 
poles  for  the  distribution  of  electricity  to  its  consumers 
constitutes  a  contract  giving  that  company  the  sole  and 
exclusive  right  to  furnish  electricity  within  the  city,  and 
that  the   use  of  the  streets  by  any  other  company,  or  even 
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persons,  for  furnishing  electricity,  is  a  violation  of  its 
rights,  and  that  the  grant  by  the  said  city  to  the  Traders 
Company  or  the  Traders  Annex  Company,  as  proposed, 
would  be  a  violation  and  impairment  of  such  contract,  con- 
trary to  the  Constitution  of  the  United  States.  Upon  this 
position — that  the  proposed  grant  or  franchise  to  the 
Traders  Company  and  Traders  Annex  Company  would  be 
a  violation  oi  the  contract  subsisting  between  the  electric 
light  company  and  the  city,  and  a  violation  of  the  Constitu- 
tion  of  the  United  States — the  said  electric  light  company 
stakes  its  case  in  this  Court.  The  Federal  Constitution  (ar- 
ticle 1,  §  10)  provides  that  "no  state  shall  »  •  •  pats 
any  law  impairing  the  obligation  of  contracts."  It  is  be- 
yond question 'that  a  grant  by  a  municipal  corporation,  un- 
der authority  of  the  statute  of  a  state,  to  a  private  corpor- 
ation to  supply  a  city  or  town  with  electricity  for  the  pub- 
lic use,  or  any  similar  franchise,  constitutes  a  contract, 
when  accepted  and  carried  out  by  the  corporation,  which 
is  under  the  protection  of  both  the  State  and  National  con- 
stitutions. New  Orleans  Gaslight  Co.  v.  LonisiiiMn  flight 
and  Meal  Producing  and  Maniifacttiring  Co  ,  115  U.  S.  ')50, 
6  Sup.  Ct.  252,  29  J-..  Ed.  Sid;  Louisville  Gas  Co.  v.  Citizens 
Gaslight  Co..  115  U.  S.  683,  6  Sup.  Ct.  265,  29  L.  Ed.  510. 
Therefore  we  do  not  question  that  the  electric  light  com- 
pany possesses  a  contract,  and  lawful  vested  rights  under 
it;  but  to  what  extent?  Has  it  the  right  to  an  exclusive 
franchise,  effectually  shutting  out  others  from  transacting 
a  very  important  business,  so  needful'to  the  public  of  the 
city  of  Clarksburg?  Has  that  company  the  monopoly  it 
claims?  I  shall  not  discuss  the  question  whether  an  act  of 
the  legislature  granting  such  an  exclusive  franchise  would 
be  valid,  further  than  tD  say  that  under  the  great  powers 
of  a  state  legislature  such  an  act  would  likely  be  valid  un- 
der the  cases  just  cited  and  others;  but  I  can  safely  say 
that  under  multitudinous  authorities  the  courts  lean 
against  construing  statutes  so  as  to  grant,  or  to  authorize 
municipal  corporations  to  grant,  such  exclusive  franchises. 
Such  franchises  constitute  monopolies,  which  the  law  has 
through  ages  condemned,  because  thtv  tie  down  and  re- 
strain and  cripple  the  public  right  and  interest,  and  sacri- 
fice great  public  interests  to  the  benefit  and  aggrandize- 

L:,j,i..jb;CiOO^IC 


W.Va.]  Clarksburg  E.  L.  Co.  v.  City  Clabksb'g.  745 

ment  of  the  few.  Still,  where  such  rig-hts  are  valid  and 
lawful,  the  courts  must  and  do  protect  them.  I  state  the 
proposition,  as  snstainel  by  authorities  in  all  quarters, 
that  to  authorize  such  exclusive  franchise  the  statute  must 
admit  of  no  other  reasonable  construction.  The  ordinance 
of  Clarksburg  granting  to  the  electric  light  company  its 
franchise  does,  in  terms,  make  it  exclusive;  but  had  the 
council  power  to  insert  in  the  franchise  the  clause  or  sec- 
tion granting  such  exclusive  right?  That  is  our  question 
in  this  case;  that  is  the  pivot  of  this  case.  Turn  to  the 
statute  law  oh  the  subject.  The  town  of  Clarksburg  was 
incorporated  by  an  act  of  Virginia  of  March  15,  1849. 
which  gave  its  trustees  power  to  "improve  streets,  walks, 
and  allevs."  An  act  of  February  27,  1867,  gave  the  town 
"control  of  all  county  roads,  turnipikea,  and  bridges  with- 
in the  limits  thereof."  The  Virginia  Code  of  1860,  apply- 
ing to  towns  generallv,  gave  the  council  "power  to  lay  off 
streets,  walks,  or  alleys,  alter,  improve,  and  light  the 
same,  and  have  them  kept  in  good  order."  The  Code  of 
West  Virginia  of  t868,  page  329  (Ed.  1891,  page  426),  the 
law  in  force  when  the  franchise  claim  by  the  plaintiff  was 
granted,  and  which  applied  to  towns  generally,  provides 
that  "the  council  of  such  city,  town  or  village  shall  have 
power  therein  to  lay  off.  vacate,  close,  open,  alter,  curb, 
pave  and  keep  in  good  repair,  roads,  streets,  alleys, 
•  *  *  and  to  improve  and  light  the  same."  No  statute 
special  to  Clarksburg  has  been  cited  giving  it  power  to 
confer  such  exclusive  privilege.  If  the  power  to  improve 
and  light  its  streets  does  not  authorize  such  exclusive  fran- 
chise, it  does  not  possess  the  power.  If  the  general  law  gov- 
erning cities  and  towns  above  quoted  does  not  give  Clarks- 
burg's council  power  to  grant  such  exclusive  franchise,  it 
does  not  possess  the  power.  That  the  council,  iinder  the 
charter  provisions  and  general  statutes  above  quoted,  does 
not  possess  the  power  to  grant  such  exclusive  franchise  is 
settled  by  Parkershitrg  Gas  to.  w  Parkersbnrg,ZG^.\3.. 
435,  (4  S.  E.  650).  That  case  has  been  approved  by  the 
opinions  since  delivered  in  Richards  v.  Clarksburg,  30  W, 
Va.  4%,  (4  S.  E.  774),  and  Arbem  v.  Railroad  Co.,  33  W. 
Va.  6,  (10  S.  E.  14,)  5  L.  R.  A.  371,  and  is  thus  the  settled 
law  of  this  State.     That  case  holds  that  neither  the  char- 
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ter  of  Parkersburg,  which  was  general,  like  that  of  Clarks- 
burg, in  this  respect,  nor  the  general  statutes  in  relation 
to  municipal  corporations  in  force  in  1S64,  which  were  the 
same  as  those  quoted  above,  "conferred  upon  said  citv 
power  to  delegate  to  a  private  corporation  the  exclusive 
privilege  of  using  the  streets  and  alleys  for  laying  gas 
pipes,  and  furnishing  the  city  and  its  inhabitants  with  gas 
for  thirty  years.  The  grant  by  a  city  to  a  gas  company 
of  the  exclusive  privilege  of  ligbtiag  the  citv  with  gas  does 
not  deprive  the  city  of  rbe  power  to  contract  with  an  elec- 
tric light  company  for  lighting  the  city  with  electric 
lights."  This  denial  of  power  iu  a  municipal  corporation 
merely  under  general  statutes  giving  it  control  of  streets 
and  authority  to  light  them  is  based  on  'many  decisions.  2 
Dill.  Mun.  Corp.  §  692r  Elliott,  Roads  &  S.  566;  Boone. 
Corp.  p.  35;  O'rand  Rapdtds  E.  L.  &  P.  Co.,  v.  Grand 
Rapids  E.  E.  d:  F.  G.  CoAC.  C.)  33  Fed.  659.  This  in- 
capacity of  Clarksburg  to  make  such  an  exclusive  grant 
results  from  the  law  generally  prevalent  that  "a  munii.ipal 
corporation  possesses  and  can  exercise  the  following  pow- 
ers, and  no  others:  First,  those  granted  by  express 
words  in  its  charter,  or  the  general  statutes  under  which 
it  is  incorporated;  second,  those  necessarily  or  fairly  im- 
plied in  or  incident  to  the  powers  thus  expressly  granted; 
and  third,  those  essential  to  the  declared  purposes  of  the 
corporation,  not  simplv  convenient,  but  indispensable." 
City  of  Charleston  \.  jVccrf.  27  W.  Va.  281;  Christie  \:  Mai- 
den, 23  W.  Va.  667.  Surely,  we  cannot  say,  contrary  to 
the  drift  of  all  the  law  of  the  country,  that  the  mere  power 
to  control  streets  and  light  the  same  carries  with  it  by  im- 
plication the  enormous  power  to  tie  the  hands  of  an  im- 
portant municipality  for  many  years,  or  that  such  a  power 
is  indispensable  or  necessary  to  enable  the  municipality  to 
carry  out  its  legitimate  functions.  Therefore,  the  council 
of  Clarksburg  had  no  authority  to  grant  this  exclusive 
franchise,  and  that  feature  of  its  ordinance  is  tdtra  vires, 
and  therefore  void,  confers  no  right,  makes  no  contract, 
and  the  case  falls  under  the  principle,  self-evident,  stated 
in  Ne-v  Oricans\.  New  Orleans  Waterworks,  142  U.  S.  79, 
12  Sup.  Ct.  142,  35  L.  Ed.  943,  that,  "before  this  court  can 
be  asked  to  determine  whether  a  statute  has  impaired  the 
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obligation  of  a  contract,  it  must  be  made  to  appear  that 
there  was  a  legal  contract  subject  to  impairment."  The 
electric  light  company  has  no  contract  good  in  law  to  be 
impaired,  so  as  to  call  on  either  State  or  Federal  Constitu- 
tion for  protection. 

Counsel  for  the  electric  light  company  cite  for  its  sup- 
port the  cases  of  New  Orleans  Gaslight  Co.  v.  Louisiana 
Light  and  Heat  Producing  and  Manujacturing  Co..  115  U. 
S.  650,  6  Sup.  Ct.  2S2,  29  L.  Ed.  516.  and  Lviiisvii/e  Gas 
Co.  V.  Citizens  Gaslight  Co.  115  U.  S.  683,  6  Sup.  Ct.  265, 
29  L.  Ed.  510.  but  they  do  not  apply,  because  in  those 
cases  the  legislature,  under  its  plenary  power,  had  granted 
the  exclusive  franchise.  As  I  said  above,  under  the  au- 
thority of  thosii  two  cases,  and  I  should  add  the  Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  Ed.  394;  New  Orleans  W<i- 
terzvorks,  Co.  v.  /fivers,  115  U.  S.  674,  6  Sup.  Ct.  ?J3  29  L., 
Ed.  525,  and  .SV.  Tammany  Watenvorts  Co.  v.  Ne-u  Orleans 
WaterzL-orhs.  120  U.  S.  64,'?  Sup.  Ct.  405,  30  L.  Ed.  563,  I 
do  not  question  the  power,  though  I  should  question  the 
policy,  in  a  legislature  to  grant  such  an  exclusive  privilege; 
but  those  cases  cannot  help  the  plaintiff,  because  they  in- 
volve legislative  grants,  whereas  the  plaintiff  in  this  case 
can  appeal  to  no  such  legislative  grant,  but  only  to  a  coun- 
cil grant,  warranted  by  no  legislative  authority  conferied 
upon  that  council,  and  not  justified  bv  the  special  legisla- 
tion relative  to  Clarksburg,  or  the  general  law.  I  should 
confirm  the  position  just  stated  by  a  reference  to  the  case 
of  City  oj  Walla  Walla  T.  Walln  Walla  Water  Co..  172  U.  S. 
1, 19Sup.  Ct.  7/,  43  L.  Ed.  341,  where  the  court  asserts 
that,  to  make  a  grant  of  a  franchise  to  furnish  water  to  a 
city  made  by  its  council  such  a  contract  as  is  protected  by 
the  United  States  Constituton,  the  council  must  have  au- 
thority to  make  such  grant.  So  the  decision  of  this  Court 
in  Parkersburg  Gas  Co.\.  Parkersburft,  is  well  fortified  by 
decisions  elsewhere.  But  suppose  it  were  not  so  fortified. 
It  would  be  the  law  governing  this  Court,  and  would  show 
that  the  electric  light  compan}'  cannot  appeal  to  ihe  Na- 
tional Constitution  to  protect  its  exclusive  grant.  Whether 
that  company  has  or  has  not  a  valid  contract  depends  on 
State  law  exclusively.  It  depends  on  the  question  whether 
that  clause  in  the  ordinance  of  the   council  of  Clarksburg 
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is  warranted  fay  the  statute  of  the  State  relating  to  Clarks- 
burg as  a  municipal  corpuration.  Clarksburg^  is  a  munici- 
pal corporation  in  the  State  of  West  Virginia,  and  its  rights 
are  governed  by  and  originate  from  State  law.  So  with 
the  other  companies.  Whether  that  exclusive  grant 
makes  a  valid  contract  is  to  be  tested  by  decisions  of 
the  State  Supreme  Court.  The  right  depends  on  the  con- 
struction of  State  statutes  as  to  the  power  of  the  council  in 
the  matter.  As  long  ago  as  Ogden  v.  Saunders,  12  Wheat. 
259,  6  L,  Ed.  606,  the  supreme  court  said:  "It  is  the  munici- 
pal law  of  the  state,  whether  that  be  written  or  unwrit- 
ten, which  is  emphatically  the  law  of  the  contract  made 
within  the  state,  and  must  govern  it  throughout,  wherever 
its  performance  is  sought  to  be  enforced."  The  decision 
of  the  state  court  of  last  resort  upon  rights  dependent 
alone  upon  its  laws,  its  statutes,  is  conclusive  upon  the 
Federal  judiciary.  In  LomsviUe  N.  O.  &  T.  Ry.  Co.  v. 
Afississippi,  133  U.  S.  587,  lOSup.  Ct.  348, 33  L.  Ed.  784.  it 
was  held  that  "the  construction  of  a  State  statute  by  the 
highest  court  of  the  State  is  accepted  as  conclusive  in  this 
Court."  In  Detroit  v.  Oj*or«f,  135  U.  S.  492,  10  Sup  Ct. 
1012,  34  L.  Ed.  260.  the  supreme  court,  finding  that  the 
supreme  court  of  Michigan  had  held  that  under  a  statute 
of  that  state  there  was  no  right  of  action  to  a  person  in- 
jured by  reason  of  a  defect  in  a  sidewalk,  caused  by  neg- 
lect of  the  city,  although  the  Supreme  Court  of  the  United 
States  differed  with  the  Michigan  court,  and  also  said  that 
the  current  of  authorities  differed  from  that  court,  vet 
followed  the  state  decision.  Justice  Brewer  said:  "But, 
even  if  it  were  a  fact  that  the  universal  voice  of  the  other 
authorities  was  against  the  doctrine  announced  by  the  su- 
preme court  of  Michigan,  the  fact  remains  that  the  deci- 
sion of  that  court,  undisturbed  by  legislative  action,  is  the 
law  of  that  state.  Whatever  our  views  may  be  as  to  the 
reasoning  or  conclusion  of  that  court  is  immaterial.  It 
does  not  change  the  fact  that  its  decision  is  the  law  of  the 
state  of  Michigan,  binding  upon  all  its  courts,  all  its  citi- 
zens, and  all  others  who  may  come  within  the  limits  of  the 
state.  The  question  presented  by  it  is  not  one  of 
general  commercial  law;  it  is  purely  local  in  its  sig- 
nificance and  extent.    It  involves  simply  a  consideration 
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of  the  powi:rs  and  liabilities  frranted  and  imposed  by  le^ 
islatWe  action  upoa  cities  within  the  State.  While  this 
court  has  been  strenuous  to  uphold  the  supremacy  of  Fed- 
eral law,  and  the  interpretation  placed  upon  it  by  the  Fed- 
eral Courts,  it  has  been  equally  strenuous  to  uphold  the 
decisions  by  state  courts  of  questions  of  purely  local  law. 
There  should  be,  in  all  matters  of  a  local  nature,  but  one 
law  within  the  state;  and  that  law  is  not  what  this  court 
might  determine,  but  what  the  supreme  court  of  the  state 
has  determined."  Again  and  again  has  the  United  States 
Supreme  Court  announced  this  doctrine.  Morely  v.  Jiail- 
■way  Co.,  146  U.  S.  162,  13  Sup.  Ct.  S4,  36  L.  Ed,  925;  Irri- 
gation  Disl.v.  Bradley,  164  U.  S.  112,  17  Sup.  Ct.  56,  41 
L.Ed.  369;  First  Nat  Batik  of  Aberdeen  v.  Chehalts  Co.  166 
U.  S.  440,  17  Sup.  Ct.  629,  41.  L.  Ed.  1069;  Marchani  v. 
Pennsylvania  R.  Co.,  153  U.  S.  380,  14  Sup.  Ct.  894,  38  L. 
Ed.  751;  Wade  v.  Travis  Co.,  Tex.,  174  U.  S.  508,  19  Sup. 
Ct.  715.  43  L.  Ed.  1060.  \a  Railroad  Co.v.  McClure,  10 
Wall.  511, 19  L.  Ed.  997,  it  is  held  that  there  ia  no  jurisdic- 
tion in  tb?  supreme  court,  under  section  25  of  the  judi- 
ciary act,  to  review  a  decision  of  the  highest  court  of  a 
State  maintaining  the  validity  of  a  law  alleged  to  impair  a 
contract,  "when  the  law  set  up  as  having  this  effect  was  in 
existence  when  the  alleged  contract  was  made,  and  the 
highest  state  court  has  only  decided  that  there  was  no 
contract  in  the  case."  Just  so  in  the  present  case.  The 
statutes  testing  the  right  of  the  electric  company  were  in 
force  when  its  franchise  was  granted,  and  the  decision  in 
Farkersburg  das  Co.  v.  Parkersbzir^.  holding  that  under 
those  statutes  such  exclusive  grant  could  not  be  made, 
had  been  rendered.  Now,  if  the  decision  of  the  State 
Supreme  Court  upon  a  State  statute  and  rights  dependent 
upon  it  are  not  conclusive,  even  upon  the  Federal  Su- 
preme Court,  the  State  is  a  nonentity,  a  myth.  No  political 
party  since  the  birth  of  the  Federal  Constitution,  not  even 
the  most  ultra  centralization ists,  so  called,  have  ever  made 
any  such  contention. 

Tue  case  of  City  R.  Co.  v.  Citizens'  St.  R.  Co.,  166  U. 
S.  557.  17  Sup.  Ct.  653.  41  L.  Ed.  1114,  is  invoked  in  favor 
of  the  plaintiff.  It  holds  that  an  exclusive  privilege  to  a 
street-railway  company  to  occupy  streets  for  thirty  years 
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constituted  a  contract  which  could  not  be  impaired  by  a 
grant  from  the  city  to  another  company  to  exercise  the 
same  priviJege  of  carrying  on  the  like  business  in  the  same 
streets,  But  that  case  cannot  help  the  plaiutiS.  That 
was  a  valid  contract,  because  the  city  bad  authority  to 
-grant  the  exclusive  franchise  under  state  statutes,  as  had 
been  held  by  the  supreme  court  of  the  state.  That  made 
the  franchise  valid,  as  if  it  had  been  granted  by  the  legis- 
lature itself,  as  in  the  case  of  A'e-zv  Orleans  Gaslight  Co.  v. 
Louisiana  Light  and  Heat Pioducing  tSr  MaiiitJ'aelu} ingCo. 
lis  U.  S.  650.  6  Sup.  Ct.  252.  29  L.  Ed.  516,  and  other  cases 
cited  above.  That  this  is  so  is  made  clear  in  the  opinion 
by  Justice  Brown,  saying:  "That  the  complainant  had  a 
contract  with  the  city  is  entirely  clear.  It  was  so  held  by 
the  supreme  court  of  Indiana  in  Western  Paving  and  Sup- 
ply Co.  \,  Citizens'  Si.  R.  Co.,  128  Ind.  525,26  N.  E.  188. 
28  N.  E.  88,  10  L.  H.  A.  770."  The  supreme  court  sim- 
ply followed  the  rule  stated  above  that  the  decision  of  the 
state  court  as  to  whether  there  is  or  is  not  a  contract 
valid  under  state  law  is  final.  There  the  railroad  coni- 
panv  had  a  valid  franchise  conferred  by  state  law,  as  con- 
strued by  the  state  court;  whereas  in  this  case  the  eltct-ric 
light  company  had  no  valid  exclusive  right  under  the  West 
Virginia  statute  law  as  construed  in  Poricrsitirg  Gas  Co. 
V.  Purkersbur^.  The  difference  between  the  two  cases 
is  plain  and  wide.  In  the  one  case  a  valid  contract;  in  the 
other  no  contract.  Counsel  for  the  electric  company  cites 
the  case  of  Citizens'  Sav.  Batik  of  Ovicnsboro  \ .  City  of 
Ou-ensboro,  173  U.  S.  636,  19  Sup.  Ct.  530,  43  L.  Ed.'840. 
I  am  unable  to  see  that  the  case  contains  anything  bearing 
upon  this  case. 

As  to  the  argument  that  upon  the  faith  of  such  exclu- 
sive grant  the  electric  company  has  spent  much  money,  I 
have  only  to  reply,  that  can  have  only  a  moral,  not  a  legal, 
effect,  and  thai  the  company  was  bound  to  know  the  law, 
and  look  out  for  its  rights,  under  the  principle  that  ''per- 
sons dealing  with  a  corporation  must  take  notice  of  what  is 
contained  in  the  law  of  its  organization,  and  must  be  pre- 
sumed to  be  informed  of  the  restrictions  annexed  to  the 
grant  of  power  by  the  law  bv  which  the  corporation  is  au- 
-thorized  to  act."     Smith  v.  Cornelius,   41  \V.  Va.  59,  (23  S. 
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E.  599),  30  L.  H.  A.  747;  McCotmtck  v.  Bank,  165  U.  S.  549, 
550,  17  Supt  Ct.  433,  41  L.  Ed.  817;  Clark  Corp.  174. 

As  to  the  claim  that  Clarksburg  has  ratified  and  coa- 
firmed  this  void  esclusive  feature  in  the  franchise  of  the 
electric  company  by  buying  from  it  electricity  to  light  the 
streets:  This  is  strange  doctrine.  A  void  co&tract  can- 
not be  so  ratified  by  mere  implication.  If  the  council 
was  without  power  to  expressly  grant  such  exclusive 
right,  it  is  illogical  to  say  that  it  can  confirm  and  make  it 
good  abinitio  by  mere  implication  from  itsdealing  with  it. 
Of  course,  the  entire  grant  is  not  void,  but  only  the  es- 
clusive clause;  and  the  mere  purchase  by  the  city  from 
the  company  of  electricity  would  not  ratify  the  void  clause 
anyhow,  because  it  could  purchase  under  the  general 
power  of  the  company,  without  reference  to  that  void 
clause.  Uatification  and  acquiescence  cannot  be  invoked  to 
legalize  contracts  of  a  municipalitv  made  bv  its  officers 
in  excess  of  authority,  even  though  the  contract  has  been 
performed  by  one  of  its  parties.  2  Mor.  Priv.  Corp.  §§^ 
621,  718. 

The  defendant  corporations  raise  the  point  against  the 
plaintiff  corporation  that  it  had  no  charter  existence  on 
the  day  of  the  grant  to  it  of  the  franchise  in  question,  and 
that,  not  being  in  ess,e  then,  the  grant  did  not  vest,  but 
was  abortive,  like  the  case  of  a  grant  of  land  to  a  grantee 
not  in  being.  I  do  not  think  the  point  tenable.  I  think 
the  Clarksburg  Electric  Light  Company  is  vested  with 
a  valid  franchise,  except  as  to  the  exclusive  feature.  In 
Spring  Garden  Bank  v.  HurUngs  Lumber  Co  ,  32  W.  Va. 
357  (98.  E.  243),  3  L.  R.  A.  583,  it  was  held  that  after  cor- 
porators had  signed  an  agreement  preliminary  to  a  certifi- 
cate of  incorporation,  and  before  it  had  issued,  a  deed  for 
land  to  such  corporation,  delivered  in  escrow,  (o  he  deliv- 
ered when  the  corporation  should  obtain  its  charter  and 
organize,  and  it  was  so  delivered  after  the  charter  obtained 
and  organization,  the  deed  was  good  to  convey  the  land. 
In  this  case  the  agreement  had  not  been  signed  for  the 
formation  of  the  corporation  at  the  date  of  the  town  or- 
dinance, and  yet  I  think  that  ordinance  valid.  We  must 
'  not  apply  the  strict  rule  applicable  to  deeds  of  land  to  the 
present  case.     Deeds  require  actual  delivery  to  a  grantee^ 
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but  such  aa  ordinance  as  this  requires  no  delivery,  only 
acceptance,  and  it  was  accepted  by  the  corporation  when 
it  came  into  legal  being:.  That  is  enough.  I  have  no  doubt 
that  a  deed  for  land  made  to  a  corporation  named  before 
incorporation,  and  so  dated,  but  delivered  after  incorpo- 
ration, would  be  good.  The  date  of  delivery  and  accept- 
ance can  be  shown.  It  is  never  a  deed  until  acceptance. 
Giiggenheimer  v.  Lockridge,  39  W.  Va.  457  {19  S.  E.  874); 
S  Thomp.  Corp.  §  5802.  The  latter  authority  says 
that  "a  deed  of  conveyance  of  land  to  an  intended  corpora- 
tion before  its  organization  will  take  effect  upon  the  event 
of  its  organization;  for  its  acceptance  of  the  deed,  when  it 
becomes  capable  of  accepting,  will  be  presumed."  Much 
more  so  in  this  case,  where  certain  persons  intending  to 
form  a  corporation  solicit  and  are  tendered  such  a  fran- 
chise as  this,  and  they  proceed  to  become  incorporated. 
It  was  intended  to  operate  only  in  the  event  of  incorpora- 
tion, and  when  it  should  take  place.  No  delivery  was  nec- 
essary. Acceptance  is  all-sufficient  to  put  the  ordinance 
into  operation.  Then  it  took  effect;  not  till  then.  Rich- 
ardson V.  Gtakam,  45  W.  Va.  134  (30  S.  E.  92) .  Our  con- 
clusion is  to  afhrm  the  decree. 

Affirmed. 


, -,  CHARLESTON. 

■ '  Hbrold  ei  al.  v.  Barlow. 

47       '** 
f«5       >"(> 

—  '    ^g"  Submitted  Januray  24,  1900.— Decided  April  7,  1900. 
M    m 

w*    ***     1.  CoNVEYANOB— //Mofvfnt  C»t»ideralion—l^uduJent-—Void. 

.A  conveyance,  in  consideration  of  an  antecedent  debt,  frosi 

>  an  inHolvent  to  his  creditur,  without  fraudulent  intent  in  the 
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creditor,  though  the  creditor  know  of  the  debtor's  insolvency, 
does  not,  alone,  stamp  the  conveyance  as  one  fraudulent  in 
fact  and  utterly  void^  but  it  stands  for  the  benefit  of  all 
creditors,  including',  the  one  thus  preferred,      (p.  75*). 

2.  Insolvent  Dkbtor — Gratiiee — Caah  F^ymeat. 

A  conveyance  by  an  insolvent  debtor  so  a  bona  fide  grantee, 
for  valuable  consideration,  not  a  debt,  is  valid,  and  not  sub- 
ject to  be  held  a  preference  under  Code  1891,  chapter  T4,  sec- 
tion 2;  and  if  the  consideration  is  part  cash,  and  part  an  au- 
tecedent  debt  due  from  the  insolvent  to  the  purchaser,  the 
conveyance  will  be  held  as  a  preference  inuring  to  the  beneUt 
of  all  creditors  of  the  insolvent,  beyond  the  cash  paj-ment; 
but  the  purchaser  will  be  preferred,  to  the  extent  of  such 
prior  liens  on  the  property,  he  will  be  substituted  to  such 
cash  payment  over  general  creditors,    (p.  754) 

3.  Insolvent— Cbnvq/ance—P/-^erenee—iVrcAc(»eT. 

In  a  conveyance  by  an  insolvent  debtor,  operating,  under 
Code  ISOl,  chapter  74,  section  S,  as  a  preference,  and  standing 
for  the  benefit  of  all  creditors,  if  the  purchaser  discharge 
liens,  and  accorded  their  priority,      (p.  755). 

4.  Insolvent  Debtok— Oerf^for-s— PurcAaser— Zi«i«. 

In  a  conveyance  by  an  insolvent  debtor,  operating,  under 
Code  1891,  chapter  74,  section  2,  as  a  preference,  and  stand- 
ing for  the  benefit  of  all  creditors,  if  the  purchaser  pa}ra 
off  debts  of  the  insolvent,  at  his  request,  as  part  of  the 
consideration,  though  such  debts  are  not  liens,  they  will  Iw 
treated  aa  if  cash  paid  by  the  purchaser,  and  he  will  have 
preference  therefor  over  other  general  creditors,  (p.  762). 
6.    Action — Limitation— Lachea — Preference. 

A  suit  to  overthrow  a  conveyance  made  prior  to  February 
20,  1895,  as  a  preference  prohibited  by  Code  1891,  chapter  74, 
section  2,  will  be  barred  by  laches,  unless  excused.  In  this 
instance,  the  conveyance  being  on  record,  a  delay  of  four 
years  and  four  months  was  held  to  bar  such  suit.  If  such 
a  conveyance  since  that  date,  suit  must  be  brought  within 
one  year  from  its  date,  and,  if  recorded  within  eight  months 
ftfter  its  date,  the  suit  must  be  within  four  months  after  such 
recordation,  under  chapter 4,  Acta  1895.     (p.  763). 

Appeal  from  Circuit  Court,  Pucahontas  County. 

Bill  by  Andrew  Herold  and  others  against  Amos  Barlow 
and  others.  Decree  for  plaintiffs,  and  defendant,  Amos 
iJarJow ,  appeals. 

J?everse(f. 
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Browk,  Jaceson  &  Knight,  for  appellant. 
H.  S.  RuCKER,  for  appellees. 

Brannon,  Judge: 

On  the  19th  of  September,  1891,  and  for  a  considerable 
time  prior  thereto,  Horace  M.  Lockridg-e  was  engaged  in 
the  business  of  a  real-estate  agfent,  and  buying  and  fiell- 
ing  lots,  at  a  town  called  "Buena  Vista,"  in  Virginia. 
Buena  Vista  is  what  is  known  as  a  "bcom  town,"  where 
lots  at  one  time  sold  at  fabulous  prices,  and  then  collapsed 
and  fell  to  nominal  prices,  or  became  wholly  unsalable. 
Lockridge  had  been  raised  in  Pocahontas  County,  in  Ibis 
State,  and  went  from  there  to  Buena  Vista,  where  he  re- 
sided, and  engaged  in  the  business  just  stated.  He  dealt 
largely  in  lots  at  that  place;  bought  and  sold  a  great  many; 
carrying  on  transactiouR  quite  large;  handling  a  great  deal 
of  property.  In  addition  to  the  real-estate  business,  be 
carried  on  a  retail  store.  He  became  largely  indebted  to 
wholesale  merchants  for  goods  purchased  for  that  store, 
and  for  purchase  money  on  lots  in  Buena  Vista.  He  owed 
bank  notes  in  West  Virginia.  He  owed  divers  people  in 
the  county  of  Pocahontas.  He  was  very  largely  indebted 
on  the  19th  of  September,  1891.  Prior  to  that  date  judg- 
ments had  been  rendered  against  him  in  Pocahontas, 
which  he  could  not  pay.  One  of  these  judgment  creditors 
(Sharp),  if  not  others,  was  pressing  him  for  payment; 
threatening  him  with  chancery  proceedings  in  Pocahon- 
tas to  sell  a  valuable  tract  of  land  owned  by  him  in  that 
county.  He  owed  also  in  that  county  a  good  many  other 
debts,  not  yet  carried  into  judgment.  He  owned  two 
other  parcels  of  real  estate  of  smaller  value,  in  Pocahontas; 
having  liens  resting  thereon  for  purchase  money.  He 
owned  the  store  in  Buena  Vista,  worth  about  three  thous- 
and dollars.  He  owned  a  very  considerable  number  of 
lots  in  Buena  Vista,  bought  at  high  prices.  Lots  in  that 
boom  town  had  been,  up  to  1891,  commanding  high  prices; 
but  at  some  time  prior  to  September  19,  1891,  the  boom 
or  inflated  prices  of  those  lots  suffered  serious  decline, 
and  finally  collapsed.  Just  when  this  decline  began,  the 
evidence  does  not  distinctly  say;  but  it  is  fair  to  sav  that 
it  began  prior  to  September  IV,  IS'il,  and  that  on  that  date 
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lots  had  already  suffered  very  serious  decline,  and  were 
then  of  slow  sale  at  prices  greatly  reduced  from  their  cost, 
— practically  unsalable  at  that  date.  Lockridge  states 
that  he  had  in  his  various  transactions  in  real  estate  prior  . 
thereto  made  a  great  deal  of  mobey,  but  that  he  had  rein- 
vested it  in  numerous  lots,  and  that  the  collapse  in  prices 
caught  him  with  them  on  hand,  and  thus  ruined  him,  and 
the  lots  were  sold  from  bim  for  unpaid  purchase  money. 
He  then  owed  a  large  indebtedness  to  parties  in  West  Vir- 
g'inia,  Virginia,  and  considerable  in  Baltimore.  The  evi- 
dence makes  it  clear  that  on  the  19th  of  September,  1891,  he 
was  greatly  distressed  for  money;  judgments  against  him 
threatening  his  land  in  Pocahontas  Countv;  bis  Buena 
VJsta  lots  under  liens  for  unpaid  purchase  money,  which 
he  could  not  pay;  and  thus  the  lots  were  in  certain  and  im- 
minent danger  of  being  sold  under  trust  deeds  made  to  se- 
cure the  purchase  monty.  He  was  alreadv  sued  in  Vir- 
ginia for  debts,  and  was  in  imminent  danger  of  further 
suits  there.  His  creditors  were  clamorous  and  uneasy. 
He  was  surely  insolvent  on  the  19tb  of  September,  1891. 
It  is  useless  to  detail  evidence  under  this  head.  It  would 
be  a  mere  detail  of  mere  evidence,  illustrating  no  legal 
principle,  and  I  will  not  detail  the  volume  of  circumstances 
touching  his  insolvency.  He  states  under  oath  that  he 
was  then  insolvent,  but  it  noes  not  need  his  admission  to 
show  such  to  be  the  fact.  The  great  number  and  volume 
of  his  debts,  and  the  transparent  fact  that  his  property 
would  not  pay  them,  as  so  much  was  unsalable  and  un- 
available, and  soon  came  tu  nothing,  as  he  states,  coupled 
with  the  faci  that  be  soon  transferred  his  store  to  his  wife, 
and  that  his  lots  were  sold  away  frum  him  for  purchase 
money, — these  facts  and  many  other  circumstances  tell 
too  plainly  of  his  financial  collapse.  His  insolvency  is  not 
a  probability,  but  a  strong  probability, ^a  certainty. 
When  he  sold  his  farm  in  Pocahontas,  the  debts  appeared 
large, — those  in  West  Virginia,— and  the  Virginia  and  Bal- 
timore debts  were  large;  arttl  bis  Virginia  lots  were  utterly 
inadequate  to  pay  them,  and  those  debts  remain  yet  un- 
paid. All  these  circumstances  existing  on  the  19th  of  Sep- 
tember, 1891,  and  revealed  by  subsequent  events  given  in 
evidence,  show  beyond  question  that  Lockridge  was  inso 
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veat,  in  a  legal  sense,  on  tbat  date;  that  is,  all  his  property 
was  not  then  adequate  to  pay  ail  his  debts.  He  was  not  only 
insolvent  in  the  sense  of  the  bankrupt  law,  on  account  of 
his  failure  and  utter  inability  to  meet  his  obligfationsin  due 
course  of  maturity,  but  he  was  insolvent  within  the  mean- 
ing of  our  statute  against  preferences;  that  is,  all  his  prop- 
ertv  would  not  pay  alt  his  debts.  Wcigund  v.  Supply  Co. 
44  W.  V.  133,  (28  S.  E.  803) .  By  deed  dated  September 
19,  1891.,  Lockridge  conveyed  to  Amos  Barlow  and  Henry 
Barlow  the  said  valuable  tract  of  land  in  Pocahontas  County 
fortbe  consideration  of  twelve  thousand  dollars,  as  stated  in 
the  deed,  but  which  was  in  fact  eleven  thousand  dollars, 
as  all  admit.  This  consideration  was  paid  partly  in  ante> 
cedent  debts  due  from  Lockridge  to  the  Barlows.  It  was 
partly  paid  by  the  transfer  to  Lockridge's  wife  of  three 
thousand  five  hundred  dollars  of  stock  of  a  corporation  do- 
ing a  real  estate  business  at  Buena  Vista,  called  the  Foca- 
bontas  and  Greenbrier  Investment  Company,  of  which 
Amos  Barlow  and  his  wife  owned  two  thousand  five  hun- 
dred dollars,  and  C.  E.  Moore,  a  son-in-law  of  Amos  Bar- 
low, owned  one  thousand  dollars.  As  further  paymeut, 
the  Barlows  discharged  various  liens  recorded  and  binding 
the  said  land,  and  they  also  paid  a  very  considerable 
amount  of  other  debts  against  Lockridge,  at  his  request, 
and  ihey  paid  him  cash  two  hundred  and  one  dollars,  and 
some  taxes  on  the  land;  and  for  the  balance,  of  one  thous- 
and one  hundred  and  twenty-nine  dollars  and  twenty-nine 
cents,  Amos- Barlow  gave  to  the  wife  of  Lockridge  a  check 
on  a  bank.  The  said  deed  from  Lockridge  to  the  Barlows 
named  Lockridge  and  his  wife  and  his  mother  (the  last 
owning  a  dower  right  in  the  land)  as  grantors.  It  was 
acknowledged  and  executed  by  Lockridge  and  his  mother 
on  its  date,  and  recorded  September  21,  1891.  That  deed 
was  not  executed  by  the  wife  o^  Lockridge,  but  this  was 
cured  by  another  deed,  dated  September  23, 1891,  executed 
and  acknowledged  in  Virginia;  she  being  there,  and  not  in 
Pocahontas  County,  where  the  former  deed  was  executed. 
On  the  6th  of  January,  1896,  Andrew  Herold  attacked  this 
conveyance  by  a  bill  in  equity  in  the  circuit  court  of  Poca- 
hontas County,  claiming  that  the  said  conveyance  from 
Lockridge  to  the  Barlows  was  made  with   the  purpose  and 
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intent  to  hinder,  delay,  and  defraud  the  creditors  of  Lock- 
ridge,  and,  if  not  made  with  such  purpose  and  intent  in  the 
mind,  it  was  made  when  Lockridge  was  insolvent,  and 
that  said  conveyance  should,  under  that  provision  of  Code 
1891,  chapter  74,  section  2,  forbidding  a  preference  of  cred- 
itors, be  held  to  be  for  the  common  benefit  of  all  the  cred- 
itors of  Lockridge.  Herold's  bill  states  that  he  was  Lock- 
ridge's  indorser  on  certain  notes,  and  that  Mathews,  as 
their  holder,  had  obtained  judgments  on  the  same  for  up- 
wards of  nine  hundred  dollars,  and  that  on  ajiother  note, 
on  which  Herold  was  Lockridge's  indoser,  a  decree  bad 
beco  obtained  by  Dennis  for  one  thousand  four  hundred 
and  sixty-one  dollars  and  fifty  cents,  which  debts  ante- 
dated the  said  deed.  In  this  suit  a  decree  was  entered 
holding  that,  when  the  said  conveyance  from  Lockrigde  to- 
the  Barlows  was  made,  Lockridge  was  an  insolvent  debtorr 
and  that  the  said  deed  was  an  attempt  to  give  preference 
to  certain  creditors  to  the  exclusion  and  prejudice  of  oth- 
ers, and  that  the  said  conveyance  was  void,  and  that  the 
said  conveyance  should  be  held  as  made  for  the  benefit  of 
all  the  creditors  of  Lockridge.  From  this  decree  Amos 
Barlow,  to  whom  Henry  Barlow  had  conveyed  his  interest 
in  said  land,  took  an  appeal. 

1.  Is  the  conve3'ance  from  Lockridge  to  the  Barlows 
fraudulent  in  fact?  This  is  an  important  question,  be- 
cause, if  fraudulent  in  fact,  it  would  be  utterly  void,  and 
the  Barlows  would  save  nothing  from  the  wreck.  At  the 
threshold  of  this  question,  we  must  remember  a  very  ma- 
terial fact,  of  controlling  effect  in  law.  The  Barlows  had 
honest  debts  against  Lockridge.  By  the  common  law  it  is 
perfectly  lawful  in  a  creditor  to  obtain,  and  in  a  debtor  to 
give  a  creditor,  preference  over  other  creditors,  if  the  in- 
tent is  merely  to  prefer  a  creditor,  and  not  to  hinder  or  de- 
fraud other  creditors.  Such  preference  may  injure,  but 
it  does  not  defraud,  other  creditors.  It  makesno  differ- 
ence how  zealous,  how  urgent,  that  creditor  may  be  to 
save  himself  bv  securing  such  preference.  It  makes  no 
difference  that  such  preference  even  absorb  or  exhausts 
the  property  of  the  debtor,  leaving  nothing  for  other  credi- 
tors. It  makes  no  difference  about  the  secret  motives  of 
the  creditor,  as  the  law  takes  no  cognizance  of  such  mo- 
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tives,  and  cannot  assign  a  bad  motive  to  an  act  not  wrong 
either  in  itself  or  in  its  consequences,  because,  in  law,  a 
motive  having  a  lawful  end  in  view,  and  resulting  in  proper 
action,  not  condeinned  by  law,  cannot  be  called  a  bad  mo- 
tive. Here  self-preoervation  is  regarded  as  the  law  of  na- 
ture. It  makes  no  difference  that  the  creditor  knows  that 
the  party  is  insolvent  when  he  gets  hi&  preference.  It 
makes  no  difference  that  the  creditor  apprehends  attach- 
ment or  other  legal  proceedings  by  other  creditors,  and  is 
therefore  moved  to  diligence  ana  astuteness  in  getting 
ahead  of  other  creditors,  and  obtaining  a  preference  before 
other  creditors  attach,  and  thus  defeat  their  attachment. 
He  defeats  other  creditors  lawfully  to  save  bis  own  honest 
■  debt.  He  simply  uses  diligence  to  save  himself,  and  the 
Jaw  rewards  that  diligence  by  giving  bira  its  fruits,  har- 
deiiy.  H'«^^er.22W.  Va.  356;  SkipwiWs  Ex'r\.  Cunning- 
ham, 8  Leigh  271;  Bump.  Fraud.  Conv.  §§  165,  167,16a, 
170,  171,  183;  Wait,  Fraud.  Conv.  §  390.  For  a  collection 
of  cases  to  sustain  these  principles,  I  would  cite  that  very 
valuable  late  work,  1  Am.  &  Eng.  Dec.  Eq.  148,  149.  It  is 
immaterial  how  such  lawful  preference  is  accomplished,— 
whether  by  absolute  conveyance  of  the  fee,  or  bv  mere 
mortgage  or  judgment.  Under  these  principles  of  law,  we 
cannot  convict  the  Barlows  of  intentional  fraud  from  the 
fact,  alone,  that  they  by  that  deed  obtained  preference  for 
their  debts  over  other  creditors.  I  say  "intentional 
fraud;"  for  though,  under  the  Code  provision  forbidding 
preferences  by  an  insolvent,  a  deed  may  be  held  to  be  a 
conveyance  for  the  benefit  of  all  creditors,  because  it  is  a 
preference  forbidden,  yet  this  is  not  because  it  is  fraudu- 
lent in  fact, — intentionally  fraudulent  as  against  other 
creditors, — but  only  fraudulent  in  law,  or,  rather,  not 
fraudulent  at  all,  but  simply  a  conveyance  operating  as  a 
trust  for  the  benefit  of  all  creditors.  The  mere  fact  that 
it  is  a  preference  does  not  make  it  corrupt.  As  the  law 
before  the  statute  allowed  such  preference  without  attrib- 
uting fraud  to  it.  such  is  still  the  nature  of  the  act,  so  far 
-as  fraud  in  fact  is  concerned.  The  statute  does  not"  stamp 
it  as  fraudulent  in  fact.  Bat  for  this  consideration,  there 
are  facts  and  circumstances  in  this  case  which  would 
stamp  the  transaction  with  fraud.     For  instance,  a  letter 
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from  Amos  Barlow  to  Lockridge,  August  24, 1891,  saying: 
"Bro.  Henry  came  here  today,  and  asked  me  to  write  to 
vou  privately,  and  wanted  me  to  go  in  with  him  and  sell 
out  to  you  all  that  we  had  at  Buena  Vista, — include  the 
bond  vs.  you  and  I.  B,  M.,  lift  the  lieos  vs.  your  land,  and 
take  a  deed  of  trust  on  said  farm;  he  or  us  to  raise  you  as 
much  money  as  possible  to  help  you  out  there.  Now,  if 
there  is  any  way  to  make  things  better,  so  as  not  to  hurt 
either  you  or  us,  let  us  know,  as  he  savs  be  will  raise  the 
money  to  suit  you  as  soon  as  possible,  but  would  have  to 
have  time  to, collect  and  borrow.  He  says  he  is  tormented 
by  somebody  near  home,  and  is  going  to  close  out  at  Buena 
Vista  some  way;  he  is  nearly  wore  out  by  the  harangue. 
I  agreed  to  join  him  in  anything  he  and  you  dp.  So,  if 
there  is  any  way  you  can  buy  us  out  and  be  safe  yourself, 
let  us  know  at  once.  Private."  This  letter  is  appealed  to 
as  strong  evidence  of  fraud,  but,  in  the  light  of  the  law 
principles  above  stated,  it  is  not. 

Amos  Barlow  and  wife  and  a  son-in-law,  Moore,  owned 
three  thousand  five  hundred  dollars  stock  in  the  Pocahon- 
tas and  Greenbrier  Investment  Company,  operating  at 
Buena  Vista,  of  which  company  Lockridge  was  president 
and  a  large  stockholder.  The  Barlows  clearly  felt  unsafe 
about  its  solvency  {I  mean,  the  worth  of  the  stock),  and 
thev  wereanxious  to  dispose  of  it,  so  as  to  save  it,  Henry 
Barlow  bad  invested,  through  Lockridge,  in  a  lot  at  Buena 
Vista,  which  he  later  sold  to  Lockridge  &  Adams,  part- 
ners, for  which  the  purchasers  were  to  assume  the  pur- 
chase money  debt,  of  six  hundred  dollars,  due  from  Bar- 
low, and  thereafter  pay  him  one  thousand  one  hundred  and 
sixty  dollars.  Henry  Barlow  felt  anxious  about  this  matter. 
The  Barlows,  as  appears  from  the  letter  above,  wanted 
to  sell  Lockridge  this  stock,  and  secure  its  price  by  a  deed 
of  trust  on  the  farm  in  Pocahontas,  and  also  secure  the 
debt  due  to  Henry  Barlow  on  the  Buena  Vista  lot,  in  a 
trust  on  said  farm,  and  also  secure  in  like  manner  a  bond 
of  one  thousand  dollars  due  Henry  Barlow  from  Lockridge. 
To  accomplish  these  thiqgs,  they  were  willing  to  advance 
some  money  for  Lockridge's  relief.  They  had  the  right  to 
do  all  this.  They  could  sell  the  stock  to  Lockridge,  and 
secure  its  price  on  the  farm.     The  fact  that  they  wanted 
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it  kept  prh'ate  does  Dot  brand  fraud  upoa  the  transaction, 
as  they  had  the  right  to  act  in  privacy  in  a  lawful  business 
transaction.  And  it  is  explained  in  the  evidence  that 
such  privacy  was  desirable  on  the  part  of  one  of  the 
Barlows,  because  his  wife  was  very  much  dissatisfied  about 
his  investments  at  Buena  Vista  through  Lockridge.  This 
letter  unquestionably  shows  that  the  Barlows  knew  of 
Lockridge's  financial  embarrassment,  but  the  law  says 
that  knowledge  of  even  insolvency  of  a  debtor  will  not  viti- 
ate a  preference.  Evidence  shows  that  one  of  the  Barlows 
asked  a  lawyer  whether  judgments  in  the  Federal  court 
agfainst  Lockndge  would  be  liens  on  the  Pocahontas  land. 
He  also  apprehended  that  there  might  be  an  attachment 
for  Virginia  debts.  But  authorities  cited  above  will  show 
that  a  creditor  may  take  a  preference  to  save  himself,  even 
though  he  is  sure  that  the  nest  day  an  attachment  will  be 
levied.  If  he  does  oo  hurt  to  other  creditors,  beyond  tak- 
ing a  preference,  his  preference  stands  good  and  unstained 
with  fraud.  The  consideration  slated  in  the  deed  is  twelve 
thousand  dollars,  whereas  the  actual  consideration  was 
eleven  thousand  dollars;  but  it  is  fairly  shown  that  this 
circumstance  was  accidental,  not  intentiunal.  The  price 
demanded  bv  Lockridge  was  twelve  thousand  dollars,  and 
the  attorney  who  drew  the  deed,  when  told  that  the  par- 
ties had  consummated  their  deal,  assuming  that  that  was 
the  consideration,  so  stated  it  in  the  deed.  The  mistake 
was  observed  by  one  of  the  Barlows,  and  he  wanted  it 
changed,  but  Lockridge  persuaded  him  that  it  would  make 
no  difference;  remarking  that,  if  anything  should  come 
against  the  land,  it  would  be  better  to  have  the  larger  con- 
sideration stated.  This  is  a  circumstance  against  Barlow, 
but  only  a  circumstance,  and  is  not  conclusive  of  fraudu- 
lent intent,  as  Barlow  showed  a  desire  to  have  the  true 
amount  stated;  showing  that  he  had  no  bad  intent.  It  is 
urged  that  great  haste  in  recording  the  deed  was  shown. 
It  was  executed  Saturday  evening,  late,  and  had  to  be  taken 
into  the  country  four  miles,  to  be  executed  by  Lockridge's 
mother,  and  was  to  be  returned  and  recorded  that  nig-bt, 
but  came  too  late.  The  deed  was  to  be  delivered  to  Bax- 
ter, a  young  man,  nephew  of  the  Barlows,  and  a  clerk  in 
the  store  of  one  of  them;  he  having  made  up  the  compli- 
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cated  account  of  items  enteriag  into  the  cODsideration. 
He  was  to  receive  this  deed  when  it  should  be  returned, 
for  the  Barlows,  and  put  It  on  record.  Th"  lawyer  who 
drew  the  deed  and  was  to  pass  on  its  sufficiency,  and  who 
was  the  notary  who  went  to  the  country  to  take  the  ac- 
knowledgment of  Mrs,  Lockridge,  banded  it  to  Baxter  on 
Sunday  morning,  with  the  cautionary  remark  that  the  deed 
should  be  recorded  at  an  early  date,  as  it  would  be  neces- 
sary to  do  so,  if  Baxter  knew  the  parties  to  the  deed  as 
well  as  other  people  did;  referring,  as  Baxter  thought,  to 
I^ockridge.  Baxter  says  this  moved  him  to  record  the 
deed  promptlv,  and  he  procured  the  clerk  to  admit  it  to 
record  between  three  and  four  o'clock  Monday  morning. 
It  seems  that  Baxter  was  up  very  early,  mailing  some  let- 
ters, as  the  mail  lett  very  early.  Kow.  all  this  was  in  the 
absence  of  tbe  Barlows.  One  of  them  had  merely  said  to 
Baxter,  if  the  deed  was  returned  in  time  Saturday  night,  to 
see  if  it  had  been  acknowledged;  giving  him  no  directions 
as  to  recording  it.  But  what  if  tbe  Barlows  had  them- 
selves directed  this  prompt  recordation?  Under  the  law 
above  stated,  they  had  the  right  to  do  so.  May  not  a  pur- 
chaser promptly  record  his  deed?  As  we  have  above  seen, 
a  man  may  obtain  a  preference,  if  he  fears  an  attachment 
by  another  creditor  to  be  imminent;  and  surely  he  can 
record  his  deed  at  once,  to  save  himself  from  such  attach- 
ment. If  the  deed  is  valid,  its  hasty  recordation  cannot 
invalidate  it. 

There  is  a  circumstance  which  tends  pretty  strongly 
against  the  Barlows  uiider  this  head  of  actual  fraud.  It  is 
the  only  circumstance  that  has  anv  appreciable  weight 
with  me  towards  branding  the  transaction  with  actual 
fraud  on  the  part  of  the  Barlows.  While  the  law  allows  a 
man  to  purchase,  bona  fide,  property  from  an  insolvent, 
or  to  take  any  steps  necessary  to  save  himself  by  prefer- 
ence, he  must  do  so  without  intent  further  to  harm  others 
than  his  mere  purchase  or  preference,  "A  transfer  may 
be  fraudulent,  although  it  is  made  in  consideration  of  an 
honest  debt,  for  an  honest  claim  may  be  used  as  a  cover  to 
a  covinous  transaction.  The  distinction  is  between  a 
transfer  made  solely  by  way  of  preference  of  one  creditor 
over  others,  and  a  similar  transfer  made  with  a  design  to 
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secure  some  benelit  or  advantage  therefrom  to  the  debtor, 
or  to  delay  "creditors  in  the  collection  of  their  debts." 
Bump.  Fraud.  Conv.  §  172.  A  balance  of  the  considera- 
tion of  the  conveyance  going-  to  Lockridge  after  the  abate- 
ment of  the  stock  in  said  company,  liena  and  debts  paid  by 
Barlows,  and  payment  of  debts  due  them  from  Lockridge, 
and  the  sum  of  two  hundred  and  one  dollars  paid  him  in 
cash,  which  balance  was  one  thousand  one  hundred  and 
twenty-nine  dollars  and  twenty-five  cents,  was  paid  by  the 
check  of  one  of  the  Barlows  to  Lockridge's  wife,  and  one 
thousand  seven  hundred  dollars  of  said  corporate  stock 
was  some  time  afterwards  transferred  to  his  wife;  and  a 
lot  in  Buena  Vista,  which  had  been  sold  in  June,  1891,  by 
Henry  Barlow  to  Adams  &  Lockridge  was  also  conveyed 
October  8,  1891,  to  the  wife  of  Lockridge.  It  seems  that 
the  transfer  of  the  stock  to  Mrs.  Lockridge  was  not  agreed 
upon  at  ttie  date  of  the  transfer  ot  the  farm  by  Lockridge 
to  the  Barlows,  but  was  an  afterthought  of  Lockridge;  and 
the  Buena  Vista  lot  had  been  sold  by  Henry  Barlow  to 
Adams  &  Lockridge  long  before,  and  the  debt  therefor 
due  Henry  Barlow  was  a  part  of  the  consideration  for  the 
farm,  and  the  lot  was,  by  after  request  of  Lockridge.  con- 
veyed to  his  wife.  These  things  do  shade  the  transaction 
with  the  look  of  bad  intent  on  the  part  of  the  Barlows,  be- 
cause they  tend  to  show  that  they  not  only  wished  tp  con- 
vert their  stock  and  debts  against  Lockridge  into  this 
farm,  and  thus  save  themselves,  which  thev  lawfully 
might  do,  but  were  aiding  Lockridge  in  screening  the  bal- 
ance of  the  purchase  money  and  some  of  the  stock  and  the 
Buena  Vista  lot  from  others  creditors,  by  conveying  them 
to  Lockridges  wife.  But  are  these  circumstances  suffi- 
cient to  overthrow  the  deed?  They  verge  upon  it,  but  the 
law  says  that  fraud  in  fact  must  be  clearly  and  fully 
proved.  If  these  circumstances  stood  alone,  they  might 
be  sufficient  to  invalidate  the  transaction,  but  they  lose 
force  when  connected  with  the  fact  that  the  Barlows  were 
doing  only  a  lawful  act  in  securing  themselves.  These 
circumstances  are  not  suflScient  to  overthrow  the  transac- 
tion. I  have  no  doubt  that  Lockridge  intended  to  sell  that 
farm,  prefer  his  Pocahontas  friends,  get  some  money  from 
it,  and  screen  it  from   his  creditors,  as  well  as  any  other 

L:,j,l...dbyClOO^IC 


W.Va.]  Hehold  t>.  Barlow.  761 

property  be  could  likewise  save  to  his  wife;  but  bis  iotent, 
though  fraudulent,  will  not  destroy  the  Barlows,  unless  we 
can  fix  upon  tbem,  by  such  full  proof  as  the  law  requires 
to  establish  fraud,  notice  of  Lockridge's  fraudulent  intent. 
And  just  here  there  occurs  to  me  a  proposition  of  law 
which  g:oes  far  to  sustain  this  action  of  Lockridge  in  hav- 
ing the  check  and  transfers  made  to  his  wife,  and  consid- 
erably relieves  this  apparent  badge  of  fraud.  In  the  case 
of  Glascockv.  Brandon,  35  W.  Va.  84,  (12  S.  E.  1102),  it  is 

'  held  that,  if  a  married  woman  relinquishes  her  contingent 
dower  under  a  promise  at  or  about  the  time  by  her  hus- 
band that  other  property  shall  be  settled  on  her  in  compen- 
satiun  for  such  relinquishment,  the  settlement  will  be  good 
against  creditors  having  no  specific  lien,  up  to  the  value  of 
the  dower  right  relinquished.  It  may  be  that  in  this  case 
the  property  transferred  to  the  wife  is  in  excess  of  her 
contingent  dower.  That  would  be  a  matter  in  a  suit  be- 
tween the  creditors  and  Mrs.  Lockridge.  The  transfer 
would  be  good  to  the  extent  of  her  dower,  and  for  the  ex- 
cess it  would  stand  for  creditors.  I  use  this  view  in  this 
case  to  show  that,  in  a  legal  point  ot  view,  it  detracts  from 
the  force  of  such  transfer  to  the  wife  as  evidence  to  sus- 
tain the  charge  of  fraud  in  fact.  It  goes  far  to  relieve  the 
tinge  upon  the  transaction  which  at  first  blush  is  caused 
by  the  transfer  ot  the  stock  and  Buena  Vista  lot  and  check 

.  to  Mrs.  Lockridge.  Lockridge  swears  that  the  check  for 
the  balance  of  purchase  money  was  made  to  his  wife  in 
consideration  of  her  expectant  dower,  and  I  do  not  see  that 
that  would  be  excessive  as  a  compensation  for  her  expect- 
ant, contingent  dower.  Ao  for  tiie  transfer  of  the  stock 
and  lot  to  Mrs.  Lockridge.  I  think  that  was  not  arranged 
at  the  date  of  the  deed,  but  a  subsequent  arrangenaent; 
and,  if  so,  it  could  not  retroact,  and  make  the  deed,  if  valid 
at  its  date,  invalid.  So  I  have  concluded  that  the  deed  from 
Lockridge  to  the  Barlows  cannot  be  overthrown  for  fraud 
in  fact.  I  will  not  say  that  this  conclusion  is  absolutely 
clear  to  my  mind,  but  it  is  more  satisfactory  than  would  be 
an  opposite  decision.  I  have  detailed  circumstances  too 
much.  Though  practiced,  it  is  wrong  to  incumber  opin- 
ions with  details  of  evidence  or  circumstances.  A  judge, 
however,  often  does  so,  feeling  that  counsel  expect  it.    It 
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is,  in  mv  opinion,  very  objectionable  practice.  An  opinion 
full  of  mere  facts  is  no  precedent  in  other  cases.  An  opin- 
ion should  merely  state  results  or  conclusions  from  the 
evidence,  and  state  the  legal  propositions;  for  it  is  the  pur- 
pose of  opinions  to  state  law,  that  it  may  be  used  in  future 
cases,  and  not  detail  mere  evidence. 

2.  The  conveyance  from  Lockridge  to  the  Barlows, 
though  not  fraudulent  in  fact,  is  partially  a  preference  by 
an  insolvent  debtor,  and  in  law  would  inure  to  the  beneiit 
of  all  creditors,  under  Code  1891,  chapter  74,  section  2,  be^ 
cause,  when  made,  Lockridge  was  clearly  insolvent.  The 
Barlows  were  fully  apprised  of  Lockridge 'a  tinancial  em- 
barrassment, if  not  of  his  total  insolvency;  but  that  is  im- 
material, as  his  mere  insolvency  brings  the  deed  under 
said  Code  provision,  whether  the  Barlowsknewof  it  or  not. 
W'olfx.  McGugin,  37  W.  Va.  552.  (16  S.  E.  797).  I  think 
therefore,  that  so  far  as  regards  all  the  debts  due  from 
Lockridge  to  the  Barlows,  including  the  debt  on  the  lot  in 
Buena  Vista,  the  said  deed  was  stmplv  a  preference.  I 
think  that  as  to  the  cash  paid,  and  the  transfer  of  the  stock 
in  the  Pocahontas  and  Greenbrier  Investment  Company,  it 
is  not  a  preference,  under  the  statute,  but  is  to  be  regarded 
a  sale,  and  that,  if  the  court  were  in  the  situation  to  de- 
clare the  deed  a  preference,  the  Barlows  would  be  given 
preference  out  of  the  proceeds  of  a  sale  of  the  farm,  if  one 
could  be  ordered.  And  why?  Because  the  said  statute 
does  not  at  all  prohibit  a  sale  by  even  an  insolvent,  but 
only  a  preference.  It  innovates  upon  the  common  law 
only  so  far  as  to  forbid  an  insolvent  from  preferring  par- 
ticular creditors.  If  a  man  purchase  of  an  insolvent  a 
farm  at  one  thousand  dollars  cash,  bona  fide,  the  deed  is 
good.  If  he  pavs  nine  hundred  dollars  of  it  in  cash,  nnd 
one  hundred  dollars  in  an  antecedent  debt  due  from 
grantor  to  grantee,  reason  and  justice  require  that  so  far 
as  the  transaction  is  a  cash  purchase,  valid  under  the  law, 
it  should  stand  good,  and,  so  far  as  it  is  a  purchase  with  an 
antecedent  debt,  it  is  a  preference  under  the  statute,  and, 
if  the  farm  be  sold  by  the  court,  the  purchaser  should  get 
his  nine  hundred  dollars  back  first,  and  the  residue  should 
go  to  all  creditors,  including  the  purchaser,  for  his  one 
hundred- dollars.     This  carries  out   the  statute,— goes  as 
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far  as  it  intended  to  go, — and  adjusts  the  equities  between  , 
the  parties  conformably  to  the  intent  of  that  statute.  So 
we  have  held  in  Carr  v.  Siimmerfir/d,  34  S.  E.  804.  Those 
-debts  which  were  liens  on  the  land  at  the  date  of  said 
■deed  would  go  to  the  benefit  of  the  Barlows,  by  subroga- 
tion. They  stood  good  against  other  creditors  of  Lock- 
ridge,  and  the  Barlows,  having  paid  them  off,  would  occupy 
"the  shoes  of  the  owners  of  such  liens.  That  would  do  no 
wrong  to  other  creditors,  as  they  were  already  subject  to 
-such  liens.  I  think,  too,  that  as  the  Barlows  paid  to  Hev- 
ner  and  others,  who  were  general  creditors  of  Lockridge, 
valid  debts,  the  Barlows  would  get  the  benefit  of  them  over 
other  creditors  even.  Why?  Because  those  creditors 
could  lawfully  receive  cash  in  payment  of  their  debts,  and 
also  because  the  Barlows  furnished  cash  to  pay  them;  and 
this  is  just  the  same  as  it  would  be  if  paid  to  Lockridge. 

3.  Under  the  principles  above  stated,  Herold  and  other 
creditors  of  Lockridge  would  be  entitled  to  part  of  the  re- 
lief they  seek  by  having  the  court  sell  the  farm  conveyed 
by  Lockridge  to  Barlows,  but  for  the  bar  of  laclies.  Sec- 
tion 2.  chapter  74,  as  found  in  the  edition  of  the  Code  of 
1891,  gives  no  limitation  to  a  suit  to  set  aside  a  preference. 
I  know  of  no  statute  that  does,  operative  at  the  date  of  the 
conveyance  in  question.  This  statute  I  consider  emi- 
nently just,  because  it  gives  all  just  creditors,  except  lien- 
ors, an  equal  share,  ratably,  in  the  property  of  an  insolvent 
debtor.  Still,  it  is  an  innovation  upon  the  antecedent  law 
in  the  Virginias,  and  generally  in  this  country,  which  al- 
lowed preference  even  by  an  insolvent.  This  statute  is 
-somewhat  dangerous  for  business  men.  It  will  overturn 
many  instances  of  transfer  made  in  good  faith  in  the  every 
day  transaction  of  honest  business,  where  the  transferee 
had  no  idea  of  insolvency.  It  overturns  honest  transac- 
tions. These  consideration  call  loudly  upon  a  court  to  say 
that  those  who  would  assail  such  a  conveyance  must  not 
-sleep  upon  their  rights,  feut  act  promptly.  Where  actual 
fraud  exists,  the  grantee  may  justly  suffer  the  penalty  of 
making  amends  after  a  long  time;  and  even  there  I  think 
there  should  be  a  statute  of  reasonable  limitations,  though 
the  case  be  one  of  fraud,  as  things  should  sometimes  have 
an  end.     But  in  the  case  of  a  deed  not  fraudulent,  but  void 
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simply  because  it  is  a  preference  of  an  bonest  debt,  where 
the  common  law  gave  entire  freedom  of  preference,  I  think 
parties  sbould  act  with  great  promptness.  They  ought 
not  to  be  allowed  to  delav  in  their  assault  upon  a  transac- 
tion free  from  moral  taint.  They  ought  not  to  be  allowed 
to  revolutionize  things  boneatlv  done,  and  so  bring:  disas- 
ter on  others,  after  a  long  time,  when  the  parties  had  gone 
on  to  make  improvements  and  taken  other  steps  on  the 
faith  of  the  validity  of  the  transaction.  There  being  no 
statute  of  limitations,  it  is  simply  a  question  of  laches,  in 
equity.  What  time  shall  be  given?  That  depends  on  the 
circumstances  of  each  case.  The  deed  was  put  on  record 
at  once. — open  to  the  world.  Presumably,  the  parties  inter- 
ested lived  in  Pocahontas,  and  had  knowledgt:  or  means  of 
knowledge  of  the  transaction.  It  will  not  do  for  the  plain- 
tiffs to  say  that  the  facts  were  peculiarly  within  the  knowl- 
edge of  the  Barlows  and  Lockridge,  because  the  plaintiffs 
are  called  on  to  glean  information  touching  their  rights  by 
diligent  inquiry  and  the  adoption  of  means  proper  to  that 
purpose,  as  all  business  people  are.  They  could  sue  and 
call  upon  their  adversaries  for  a  discovery  under  oatb. 
As  said  in  Lafferty  v.  Lafcrty,  42  W.  Va.  792,  (26  S.  E. 
265) :  "And  the  law  is,  where  one  has  means  of  knowledge 
of  a  fraud,  or  sufiUcient  notice  to  put  him  on  inquiry,  it  is 
enough  to  count  time  against  him.  Kerr,  Fraud.  &  M.  310. 
Where  he  has  means  of  knowing  or  ascertaining,  where  he 
is  put  on  inquiry,  where  ordinary  prudence  for  his  inter- 
ests suggests  that  he  inquire,  be  must  do  so.  or  else  time 
runs.  Opinion  in  'Ikompsoitv.  Iron  Co.,  41  W.  Va.  574, 
(23  B.  K.  795),  and  cases  there  cited.  ♦  •  *  The 
United  States  supreme  court  said:  'The  defense  of  want 
of  knowledge  on  the  part  of  one  charged  with  laches  is  one 
easily  made,  easy  to  prove  by  his  own  oath,  hard  to  dis- 
prove; and  hence  the  tendency  of  the  courts  in  recent 
years  has  been  to  hold  the  plaintiff  to  a  rigid  compliance 
with  the  law  which  demands,  not  only  that  he  should  have 
been  ignorant  of  the  fraud,  but  that  he  sbould  have  used 
reasonable  diligence  to  have  informed  himself  of  all  the 
facts.  Especially  is  this  the  case  where  ihe  party  com- 
plaining is  a  resident  of  the  neighborhood  in  which  the 
fraud  is  alleged  to  have  taken  place."     Foster  \\  Railroad 
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Co.,  146  U.  S.  99, 13  Sup.  Ct.  32,  36  L.  Ed.  903.  In  the  case 
of  Broderick's  Will,  21  Wall.  519,  22  L.  Ed.  603,  the  same 
court  said:  'They  do  not  pretend  that  the  facts  of  the 
fraud  were  shrouded  m  concealment,  but  their  plea  is  that 
they  lived  in  a  remote  and  secluded  region,  far  from  means 
of  information,  and  never  heard.  *  •  *  Parties  cannot 
thus,  by  their  seclusion  from  means  of  information,  claim 
exemption  from  the  laws  that  control  human  affairs,  and 
set  up  a  riglit  to  open  all  transactions  of  the  past.  The 
world  must  move  on,  and  those  who  claim  an  interest  in 
persons  or  things  must  be  charged  with  a  knowledge  of 
their  status  and  condition,  and  of  the  vicissitudes  to  which 
they  are  subject.' "  If  such  is  the  rule  in  cases  of  fraud 
in  contracts,  is  there  not  more  reason  in  calling  for  prompt 
action  to  overthrow  a  deed  deemed  honest  in  law,  and  only 
objectionable  because  of  its  preferential  character?  On 
this  subject  of  laches,  see  Ptisey  v.  Gardner,  21  W.  Va. 
470:  Trader  v.  Jarvis  23  W.  Va.  100;  Newcomb  v.  Brooks, 
16  W.  Va.  32  (Syl.,  point  10).  In  Williams  v.  Maxwell,  45 
W.Va.  297,  (31  S.  E.  909),— a  case  to  set  aside  a  sale  for 
fraud, — Judge,  McWhobter  discusses  the  subject  of 
laches  quite  elaborately;  citing  many  authorities  that  en- 
force  the  duty  of  diligence  upon  him  who  would  set  aside 
a  deed  for  fraud.  But  I  repeat  that  the  case  of  a  mere 
prefereni;e,  free  from  actual  fraud,  calls  still  more  loudly 
for  the  requirement  of  a  suit  within  a  short  time.  This 
suit  was  delayed  too  long, — four  years  and  four  months. 
The  Williams  Maxtvell  Case  said  three  years  was  too  long.. 
The  public  policy  demanding,  under  this  statute,  speedy 
suit,  is  very  plain;  but  I  am  the  more  inclined  to  come  to 
the  conclusion  that  this  suit  was  delayed  too  long  from  the 
fact  that  the  legislature,  in  chapter  4,  Acts  1895,  enforces 
this  policy,  by  demanding  that  a  suit  to  set  aside  a  prefer- 
ence be  brought  within  the  short  time  of  one  year,  and,  if 
the  deed  be  admitted  to  record  within  eight  months,  the 
suit  must  be  brought  within  four  months  after  such  rec- 
ordation. That  statute  does  not  retroact  and  applv  to 
this  case.  State  v.  Mines,  38  W.  Va.  125,  (IS  S.  E.  470). 
But  it  calls  upon  us  to  enforce  such  policy  by  saying  that 
this  suit  was  too  long  delayed.    Our  conclusion  is  to  re- 
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verse  the  decree  and  dismiss  the  bill.  Costs  against  An- 
drew Herold,  Witz,  Beidler  &  Co.,  Gugenheimer  &  Co.,  aud 
Armstrong,  Cator  &  Co. 


CHARLESTON. 

Wakd  i:  Wahd. 
Submitted  February  1,  t900— Decided  April  7,  1900. 

Tiit\r^Ingtrucfion»—FiicU  Stated. 

\Vhen  the  court  instrucfs  the  jury  that  it  lhe,v  believe,  frtini 
thf  evidence,  certain  hypothetical  focts  mentioneil  in  the  in- 
striietion,  they  inujit  finJ  for  the  party  plnintilT  or  <loteniIant, 
as  the  ease  may  be.  but  omits  from  such  statement  of  faot« 
a  material  fact,  which  bein(r  believed  from  the  evidence, 
would  require  a  different  verdict,  such  inHtruction  is  erroni.- 
ouB.  and,  if  excepted  to,  anil  not  cured,  is  ground  for  reversal. 
(p.  768). 

IXSTRUCTION  EKKO.VKOfS— /VenHfrtjrfwn  Prrjudcinl. 

An  erroneouM  instruction  on  ii  material  point  in  presunii^.l 
to  ^w  to  the  prejudice  of  the  parly  appealing;  aprahiHt  whiiiii 
it  is  jriven,  and  will  cause  reversal,  unlcsH  it  clearly  appears 
from  the  record  that  it  was  harmless,    (p.  771). 

iNcn.NsisTBSTlNSTHfCTioxs— .Vo(  Cured  by  Good  O  r 

Instructions  must  not  be  inconsistent  with  each  other.     A 
bud  instruction  is  not  cured  by  a  ^od  one,  though   they  Iw, 
given  on  the  motion  of  adverse  litigiints,     (p.  772;, 
SLAXDEH-Wferniice  Pririri/'rl—niirilen. 

The  (juestion  as  to  whether  the  occasion  on  which  thr 
words  were  uttered  in  an  action  for  slander  was  one  of  ab- 
solute or  qualified  privile^-e.  i^  on-  i>.r  ihe  co  >i  t,  ii  ,.b8(;.lute, 
the  defendant  is  entitled  to  judgment;  if,  however,  the  priii- 
lefte  was  only  qualified,  the  onus  lien  on  the  plaintiff  of  prov- 
ing actual  malice,      {p.  TTJ'. 
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5.  (Qualified  PawtLEOK— Communication— Interett. 

A  »iunlified  privilefe  exttnds  to  all  com miinicat ions  maile- 
dana  fide  upon  any  Bubjei-t'matter  in  which  the  party  com-- 
mnnipating  has  nn  inter<?st,  or  In  reference  to  which  he  hiis 
a  duty  to  a  person  having  corresponding-  interest  or  duty; 
anil  the  privilege  embraces  eases  where  the  duty  is  not  a 
legal  one,  but  where  it  iij  of  a  mural  or  social  character  oC 
imperfect  obligation,      (p.  T72|, 

6,  Defamation— /*(r((C«  Inia-esieil. 

In  such  a  case  the  defendant  may.  under  the  general  issue,, 
show  that  the  alleged  defamation  consisted  in  a  communi- 
cation made  by  or  to  persims  interested  in  the  subject-mat- 
ter of  the  communications,  although  they  affect  the  character 
or  credit  of  the  plaintiff,     (p.  772). 

Error  to  Circuit  Court,  Barbour  Couotv. 
Action  by  Ira   Ward  against  Taylor  Ward.     Judgment 
for  plaintijf,  and  defendant  brings  error. 

Reversed. 

W.  T.  Icr;  and  Samukl  V.  Woods,  for  plaintiff  in  error. 
D.^YTON  &  Dayton,  M.  Peck  and  F.  O.  Blue,  for  de- 
fendant in  error. 

English,  Judge: 

This  was  an  action  of  trespass  on  the  case,  brought  by 
Ira  Ward  against  Taylor  Ward,  his  brother,  in  the  circuit 
court  of  Barbuur  County,  on  the  26th  of  December,  1896, 
claiming  damages  to  the  amount  of  twenty-five  thousand 
dollars  on  account  of  certain  defamatory  words  alleged  to 
have  been  uttered  by  the  defendant  in  regard  to  the  plain- 
tiff's pecuniary  condition.  The  words  alleged  to  have  been 
uttered  by  the  defendant,  as  set  forth  in  plaintiff's  declara- 
tion, are  as  follows:  "That  he  {meaning  plaintiff)  was 
broke  up  (meaniug  that  tne  plaintiff  had  become  so  in- 
volved financially  as  not  to  be  able  to  continue  as  thereto- 
fore his  business,  and  that  he  bad  become  insolvent,  and 
unable  to  piy  his  debts);  that  he  (meaning  plaintiff)  was 
broke  up,  aad  could  not  pay  his  debts  (meaning  that  plain- 
tiff had  become  insolvent);  that  he  (meaning  plaintiff)  was 
broken  up  worse  than  Joe  Smith,  and  could  never  pay  his 
debts  (meaning  that  plaintiff  had  failed  in  business,  be- 
come more  insolvent  than  Joe  Smith,  and  would  never,  by 
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reason  of  tbeir  mag;aitude,  be  able  to  pay  his  debts);  that 
he  (meaQing  plaintiff)  was  broke  up  (meitniag  that  he  had 
failed  ia  business,  and  become  iasolvent),  and  be  (meaning 
himself, — defendant)  intended  to  put  him  (meaning- plain- 
tiff) in  the  road  (thereby  meaning  that  the  defendant  in- 
tended selling  out  by  legal  process  the  property,  real  and 
personal,  of  plaintiff,  and,  by  depriving  him  of  his  home 
and  property,  require  him  to  leave  the  same  in  abject  pov- 
erty); that  if  he  (meaning  plaintiff)  had  known  that  the 
Bank  of  Buckhannon  was  going  to  get  out  that  attachment 
(meaning  a  certain  execution  issued  from  the  circuit  court 
of  Upshur  County  against  Joseph  Smith,  Jane  Smith,  and 
plaintiff,  as  surety,  for  nine  hundred  and  sixty-six  dollars 
and  sixty-eight  cents,  with  interest  from  February  12, 
1894,  and  fourteen  dollars  and  one  cent  costs,)  he  (meaning 
plaintiff)  would  have  put  all  his  (meaning  plaintiff's)  prop- 
erty out  of  his  (meaning  plaintiff's)  hands  (thereby  mean- 
ing and  intending  that,  if  plaintiff  had  known  beforehand 
that  said  e'xecution  would  issue,  that  he,  plaintiff,  would 
have  fraudulently  and  corruptly  disposed  of  his  property 
for  the  purpose  of  cheating  and  defrauding  said  bank  and 
bis  other  creditors  out  of  payment  of  their  debtK  against 
him)."  On  the  4th  of  March,  1898,  the  defendant  ap- 
peared, and  pleaded  nut  guilty,  and  issue  was  thereon 
joined.  On  June  3,  189S,  the  cause  was  submitted  to  a 
jury,  and  later  resulted  in  a  verdict  for  the  plaintiff  for 
seven  thousand  fve  hundred  dollars  damages.  The  dt:- 
fendant,  by  his  counsel,  moved  the  court  to  set  aside  the 
verdict,  and  ^rant  a  new  trial,  which  motion  was  overruled, 
and  judgment  rendered  upon  the  verdict.  The  defendant 
excepted,  and  took  a  bill  of  exceptions. 

During  the  trial,  the  court  at  the  instance  of  the  plaintiff, 
gave  the  jury  the  following  instructions:  "No.  1.  Tbe 
court  instructs  the  jury  that  slander  is  the  defamation  of 
a  man  with  respect  to  his  character,  or  his  trade,  profes- 
sion, or  occupation,  and  in  this  case  has  reference  only  to 
his  trade  and  business,  by  word  of  mouth;  and  if  they  be- 
lieve, from  the  evidence,  that  the  defendant,  Taylor  Ward, 
uttered  any  or  all  of  the  slanderous  words  charged  in  tbe 
plaintiff's  declaration,  maliciously  intending  to  damage  the 
plaintiff,  Ira  Ward,  in  his  trade,  profession,  or  occupation, 
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and  that  said  Ira  Ward  was  damaged  bv  said  slanderous 
utterances  from  Taylor  Ward,  they  should  find  for  the 
plaintiff.  No.  2.  The  court  instructs  the  jury  that  if  they 
believe,  from  the  evidence,  that  the  slanderous  words,  or 
any  of  them,  charged  in  the  plaintiff's  declaration,  were  ut- 
tered by  the  defendant,  Taylor  Ward,  against  and  about 
the  plaintiff,  Ira  Ward,  the  law  will  presume  that  the  said 
words  were  uttered  maliciously,  and  with  intent  to  injurfe 
the  plaintiff,  and  the  burden  is  on  the  defendant  to  show 
that  the  words  were  privileged;  and  if  the  jury  further 
believe,  from  the  evidence,  that  the  defendant  has  failed  to 
show  that  said  words  were  privileged,  then  they  should 
find  for  the  plaintiff."  "No.  6.  The  court  instructs  the 
jury  that  if  they  believe,  from  the  evidence,  that  the  de- 
fendant, Taylor  Ward,  spoke  and  published  the  slander- 
ous words  or  any  of  them  charged  in  the  plaintiff's  declara- 
tion mentioned  in  the  manner  and  for  the  purpose  charged 
therein  against  him,  and  that  said  slanderous  words  so 
spoken  damaged  the  plaintiff  in  his  trade  or  occupation, 
then  they  should  find  for  the  plaintiff;  and  the  court  fur- 
ther instructs  the  jury  that  they  are  the  judges  of  the 
amount'  of  damages  to  which  the  plaintiff  would  be  entitled 
under  the  evidence."  "No.  10.  The  court  instructs  the 
jury  that  if  they  believe,  from  the  evidence,  that  the  defend- 
ant, Taylor  Ward,  uttered  the  slanderous  words,  or  any  of 
them,  as  laid  in  the  plaintiff's  declaration,  or  any  of  them  in 
response  to  private  inquiries  made  of  him  concerning  the 
plaintiff,  such  replies  or  answers  made  to  such  inquiries  do 
not  excuse  the  defendant  from  liability  to  the  plaintiff,  un- 
less the  jury  believe,  from  the  evidence,  that  the  defendant, 
Taylor  Ward,  honestly  believed  in  the  truth  of  the  said 
charges  made  by  him  at  the  time  he  made  them,  and  un- 
less the  jury  further  believe  from  the  evidence  that  his 
said  charges  were  in  direct  response  to  the  said  injuries, 
and  were  not  irrelevant  information  gratuitously  volun- 
teered on  the  part  of  the  said  Taylor  Ward."  All  of  these 
instructions  were  objected  to  by  the  defendant,  the  objec- 
tion overruled,  and  the  instructions  given  to  the  jury,  the 
defendant  excepting  thereto. 

Can  we  sustain  the  action  of  the  court  in  giving  to  the 
jury  said  instruction  No.  1?    In  it  the  court  omits  any  ref- 
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erencetothe  question  whether  the  utterances  attributed 
to  the  defendant  in  the  averments  of  the  declaration  were 
or  were  not  privilegfed.  A  glance  at  the  evidence  shows 
that  almost  every  witness  who  testifies  to  the  fact  that  the 
plaintiff  was  broken  up,  or  would  be  unable  to  meet  his  lia- 
bilities, was  a  creditor  of  the  plaintiff,  and  was  in  a  confi- 
dential manner  consulting^  with  the  defendant,  also  a  large 
creditor,  in  reference  to  the  solvency  of  his  brother,  the 
plaintiff.  Under  the  bead  of  "Libel  and  Slander,"  13  Am. 
&  Eng.  Enc.  Law,  p.  42*J,  we  find  the  law  thus  stated: 
"Although  evidence  tending  to  prove  the  truth  of  the  words, 
spoken  is  inadmissible  under  the  plea  of  not  guilty,  yet 
facts  which  induced  the  mistaken  belief  in  the  mind  of  the 
defendant  that  the  charge  was  well  grounded  are  admissi- 
ble to  rebut  malice.  The  judge  must  decide  whether  the 
occasion  is  or  is  not  privileged,  and  also  whether  such 
privilege  is  absolute  or  qualified.  If  he  decide  that  the 
occasion  was  one  of  absolute  privilege,  the  defendant 
is  entitled  to  a  judgment,  however  maliciously  and 
treacherously  he  may  have  acted.  If,  however,  the  priv- 
ilege was  only  qualified,  the  onus  lies  on  the  plaintiff 
of  proving  actual  malice."  Turning  to  the  testimony  of 
Crim,  it  appears  that  this  witness  for  the  plaintiff  was 
president  of  the  Tygarta  Valley  Bank;  that  the  defendant 
was  security  for  tbe  plaintiff  on  a  note  at  the  Grafton  Bank. 
and  came  into  Crim's  office  at  the  bank  several  times  to  see 
it  the  note  had  been  paid,  and  they  consulted  together  as 
to  plaintiff's  liabilities,  and  ascertained  them  to  be  twenty- 
eight  thousand  dollars  to  thirty  thousand  dollars,  and  that 
is  the  way  the  conversation  occurred.  The  banl;  was  in- 
terested in  knowing  the  plaintiff's  pecuniary  condition,  and 
the  defendant  was  a  creditor,  and  this  was  surely  a  privi- 
leged communication.  Newell,  io  bis  work  on  Slander 
(page  3Sy),ia  speaking  of  qualified  privilege,  says:  "It 
extends  to  all  communication  made  bona  jidc  upon  any 
subject-matter  in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty  toa  person 
Having  a  corresponding  interest  or  duty;  and  the  privilege 
embi'aces  cases  where  the  duty  is  not  a  legal  one,  but 
where  it  is  a  moral  or  social  character  of  imperfect  obliga- 
tion;" citing  many  authorities.     Other  parties,  relatives 
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of  the  defendant,  who  bad  business  relations  with  the 
plaintiS,  and  to  whom  be  was  indebted,  held  confidential 
communications  with  the  defendant  as  to  the  solvency  of 
plaintiff,  and,  if  such  communications  are  not  to  be  legally 
and  properlv  classed  as  privileged,  a  signal  check  will  be 
given  to  those  confidential  business  relations  in  every  day's 
transaction  which  tend  so  largely  to  promote  the  pros- 
perity of  the  State.  The  first  ands  ixtb  instructions,  above 
quoted,  single  out  certain  facts  wfaich  the  evidence  may 
have  a  tendency  to  prove,  and  omit  the  facts  so  prominently 
shown  that  the  words  uttered,  from  the  circumstances  im- 
mediately attending  their  utterance,  might  well  be  consid- 
ered and  believed  by  the  court  and  jury  to  be  privileged 
communications.  In  the  case  of  Woodell  v.  Improvement 
Co.,  38  W.  Va.  23,  (17  S.  E.  386),  this  Court  held  that 
"when  the  court  instructs  the  jury  that  if  tbey  believe, 
from  tbe  evidence,  certain  hypothetical  facts  mentioned  in 
the  instructions,  thev  must  find  for  the  party  plaintiff  or 
defendant,  as  the  case  may  be.  but  omits  from  such  state* 
ment  of  facts  a  material  fact,  which,  being  believed  from 
the  evidence,  would  require  a  different  verdict,  such  in- 
struction is  erroneous,  and,  if  excepted  to  and  not  cured, 
is  ground  for  reversal."  And  in  Osborne  v.  Francis,  38- 
W.  Va.  312,  (18  S.  E.  591),  it  was  held  that  "an  erroneous 
instruction  on  a  material  point  is  presumed  to  be  to  tbe 
prejudice  of  the  party  appealing  against  whom  it  is  given, 
and  will  cause  reversal  unless  it  clearly  appears  from  the 
record  that  it  was  harmless."  In  the  case  under  consider- 
ation, the  fact  that  tbe  words  claimed  to  have  been  slander- 
ous  were  privileged  communications  was  strongly  relied 
on  by  the  defendant.  In  AfcCreerv's  Adm^xy.  Railroad 
Co.,43W.  Va.  110,  (27  S.  E.  327),  it  was  held  that:  "When 
contributory  negligence  is  relied  on  in  defense  of  an  action 
for  wrongful  injury  or  death,  a  hypothetical  instruction  di- 
recting a  finding  in  favor  of  plaintiff,  which  omits  any  re- 
ference to  the  facts  tending  to  establish  contributory  neg- 
ligence, and  entirely  ignores  such  defense,  is  erroneous. 
Nor  can  such  error  be  cured  by  other  instructions  given 
in  behalf  of  either  party."  As  to  this  last  proposition,  see 
McKelvey  v.  Railway  Co.,  35  W.  Va.  501,  (14  S.  E.  261), 
where  it  is  held  that  instructions  must  not  be  inconsistent 
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with  each  other,  aad  that  a  bad  iastructioa  is  not  cured- 
by  a  good  one,  though  they  be  given  on  the  motion  of  ad- 
verse litigants.  "The  bad  instruction,  should  be  with 
drawn,"  As  to  hypothetical  instructions,  see  Industrial 
Co.  V.  Shttltz.  43  W.  Va.  471.  (27  S.  E.  255). 

Instruction  No.  2  is  erroneous  in  that  it  tells  the  jury 
that  "if  they  believe,  from  the  evidence,  that  the  defendant 
has  failed  to  show  that  said  v?ords  were  privileged,  then 
they  should  find  for  the  plaintiff.  The  error  consists  in 
the  fact  that  the  question  as  to  whether  the  words  uttered 
were  privileged  was  not  a  question  for  the  jury,  but  was 
one  of  law  for  the  court  upon  the  facts  proven.  See  quota- 
tion above  given  from  13  Am.  &  Eng.  Enc.  Law,  p.  429. 
The  utterance  in  the  case  at  bar  comes  within  the  purview 
of  what  the  law  considers  a  qualified  priviledge.  Newell. 
Defam.  p.  389.  The  owms  lies  on  the  plaintiff  of  proving 
actual  malice,  and  the  court  erred  in  telling  the  jury,  in  in- 
struction No.  2,  that  "if  they  believed,  from  the  evidence, 
that  the  slanderous  words,  or  any  of  them,  charged  in 
plaintiff's  declaration,  were  uttered  by  the  defendant 
against  or  about  the  plaintiff,  the  law  will  presume  that  the 
said  words  were  uttered  maliciously,  and  with  intentto  in- 
jure the  plaintiff,"  without  at  the  same  time  telling  them 
that  said  presumption  would  be  overthrown  if  the  circum- 
stances showed  that  the  utterances  were  privileged,  and 
in  such  case  the  onus  of  proving  malice  would  be  upon  the 
plaintiff. 

Instruction  No.  6  is  erroneous  in  that  it  fails  to  inform 
the  jury  as  to  the  result  of  the  words  charged  in  the  de- 
claration to  have  been  uttered  were  privileged.  When- 
ever, in  answering  an  inquiry,  the  defendant  is  acting  bona 
fide  in  the  discharge  of  any  legal,  moral,  or  social  duty,  his 
answer  will  be  privileged.  Id.  p.  494,  S  88.  The  defend- 
ant may,  under  the  general  issue,  show  that  the  alleged  de- 
fanf^tion  consisted  in  a  communication  on  matters  of 
business  made  by  or  to  persons  interested  in  the  subject- 
matter  of  the  communications,  although  thev  affect  the 
character  or  credit  of  the  plaintiff.  Id.  p.  788.  Green- 
leaf  on  Evidence  (volume  2,  §  421) .  under  "Defense  under 
the  General  Issue,"  says:  "So,  if  a  person  having  infor- 
mation materially  affecting  the  interests  of  another,  hon- 
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estly  communicates  it  privately  to  such  other  party  in  the 
full  and  reasonably  grounded  belief  that  it  is  true,  be  is 
justified  in  so  publishing^  it,  though  he  has  no  personal  in- 
terest in  the  matter,  and  thougb  no  inquiry  has  been  made . 
of  him,  and  thouf^h  the  dang-er  to  the  other  party  is  not  im- 
minent." 

Having  reached  the  conclusion  that  instructions  Nos.  1, 
2,  and  6,  for  tbe  above  reasons,  were  erroneous,  and 
should  not  have  been  given  to  the  jury,  I  consider  it  unnec- 
essarv  to  discuss  the  testimony,  or  tbe  questions  raised 
by  tbe  action  of  the  court  in  overruling  the  motion  to  set 
aside  the  verdict.  The  judgment  is  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded. 

/Reversed. 


CHARLESTON. 

HOLLANDSWORTH  V.  StONE   Ci  al. 

Submitted  January  18,  1900—— Decided  April  7,  1900. 

.    ServivR  (IP  ScMMO.ss— Person— Q(fioer. 

Any  I'redible  person  may  serve  a  summons  or  other  procena, 
or  le^al  notice,  and  ma.ke  verified  return  of  such  service,  though 
there   has   not   been  any  prior  return  of   not  executed  by  an  au- 
thoriied  officer,    (pp.  77<-775). 
I.    EvtDEXC'E— Demurrer— 5ui^/en  of  Proof. 

Either  iwrty  in  an  action  at  law  may,  of  right,  demur  to 
the  evidence  of  hla  adversary,  when  that  adversary  carries  the 
burden  of  proof,  unless  the  case  be  clearly  against  the  de- 
murrant, or  the  court  entertains  a  reasonable  doubt  as  to 
what  facts  should  be  fairly  inferred  from  the  evidence,  {p  766.) 
.    Demurrer  to  Evidence— ./oinde/—0^c(Jon. 

One  who  objects  to  being  compelled  to  join  in  a  demurrer 
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to  evidence  must  make  his  objection  thereto  in  the  circuit 
court,  and  cannot  make  it  for  the  first  time  in  tbc  iuprem>i 
court,     (p.  778-779). 

Error  to  Circuit  Court,  Liincoln  County. 

Action  by  J.  M.  Hollaodsworth  ajBfatnst  George  W.  Stone 
and  others.  Judgment  for  plaintiff,  and  defendants  bring 
error. 

A^rmed. 

Lace  Marcum,  J.  R.  Wilson  and  D.  E.  Wilkinson,  for 
plaintiffs  in  error. 

CAUPseLL  &  May,  for  defendant  in  error. 

Bbannon,  Judge; 

This  is  an  action  of  debt  in  the  circuit  court  of  Lincoln 
County,  by  J.  M.  Hollandsworth  against  George  W.  Stone 
and  others  upon  a  penal  bond  given  to  Hollandsworth  by 
Stone  and  others,  with  condition  that  Stone,  as  deputy  of 
Hollandsworth,  sheriff  of  Lincoln  County,  would  faithfully 
discharge  his  duties  as  such  deputy,  and  pay  over  and  ac- 
count for,  as  required  by  law,  all  moneys  that  should  come 
to  Stone's  hands  by  virtue  of  his  office  of  deputy  sheriff. 
Upon  the  trial  the  plaintiff  demurred  to  the  evidence  of  the 
defendant,  and  the  court  gave  judgment  for  the  plaintiff 
upon  such  demurrer  to  evidence,  and  the  defendants 
have  brought  the  case  to  this  Court  by  writ  of  error. 

1.  The  summons  in  the  action  having  been  served  by  a 
private  individual,  the  defendants  moved  the  court  to  quash 
the  return  of  service  because  the  service  was  made  by  a 
private  individual  without  the  original  -writ  having  been 
first  returned  "Not  executed"  by  an  officer.  This  motion 
is  rested  on  the  theory  that  section  2,  chapter  124,  Code 
1891,  provides  that  "process  to  commence  suits,  including 
writs  of  scire  facias,  mandamus,  quo  warranto,  certiorari, 
prohibition  and  the  alias  or  other  process,  where  the  orig- 
inal is  returned  not  executed,  may  also  be  served  by  any 
credible  person."  It  is  claimed  that,  as  this  summons 
showed  no  return  of  not  executed,  the  return  of  service  by 
an  individual,  verified  by  his  affidavit,  is  absolutely  void. 
If  this  Court  holds  that  doctrine,  it  would  upturn  how  many    , 
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judgments  and  decrees  in  West  Virginia?  It  would  re- 
verse the  practice  prevalent  throughout  this  State  for  fifty 
years.  As  far  back  as  the  Code  of  1849,  chapter  170,  sec- 
tion 6,  it  was  provided  that  "any  summons  or  scirs  facias 
may  be  served  as  a  notice  is  served  under  the  first  section 
of  chapter  167."  and  that  provides  that  "any  sheriff  or  ser- 
geant shall  serve  a  notice,  *  *  *  and  make  return. 
*  *  *  Such  return,  or  a  similar  return  by  any  other 
person  who  verifies  it  by  affidavit,  shall  be  evidence  of  the 
manner  and  time  of  service."  This  provision  lias  ever 
since  continued  the  law.  Code,  chapter  124,  section  6,  and 
chapter  121,  section  1.  Under  it  such  long  practice  of 
serving  process  by  individuals  has  prevailed.  It  would  be 
a  total  reversal  of  this  practice  to  hold  now  as  we  are  asked 
to  hold,  and  it  would  nullify  the  plain  meaning  of  the  stat- 
utes cited,  made  for  remedial  purposes,  and  for  public  con- 
venience in  the  service  of  process.  But  there  is  no  clash 
between  the  statutory  provisions  above  quoted.  The  con- 
struction of  section  2,  chapter  124,  contended  for  by  coun- 
sel for  Stone,  is  not  sound.  The  words  "not  executed" 
do  not  refer  to  the  process  to  commence  suits,  but  only  to 
the  words  "other  process."  They  are  simply  descriptive 
of  "other  process."  The  lawmaker,  fearing  that  it  might 
be  contended  that  further  process  after  the  original  might 
be  required  to  go  to  the  same  oificer,  expresslv  provided 
for  its  service  by  a  private  individual,  just  like  other  pro- 
cess. It  was  meant  to  say  that  not  only  original  process 
might  be  served  by  an  individual,  but  also  alias  or  any  other 
process,  whatever  its  proper  name. — "pluries"  or  other, 
— where  the  prior  process  had  been  returned  unexecuted, 
might  be  served  by  an  individual,  just  like  the  other  pro- 
cess mentioned  in  the  section.  This  construction  harmon- 
izes all  these  provisions.  Where  is  the  reason  in  re4uiring 
that,  before  an  individual  shall  serve  process,  there  shall 
be  a  return  of  not  executed  by  an  ofBcer?  Peck  v.  Cham- 
bers, 44  W.  Va.  270,  (28  S.  E.'  70b) ,  does  not  bear  on  this 
point.  The  point  in  that  case  was  whether  an  individual 
ser\'ing  process  must  be  a  credible  person;  and  the  case 
does  not  discuss  the  point  we  have  in  hand,  and  was  not 
meant  to  sustain  the  construction  of  section  2,  chapter  124, 
contended  for. 
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2.  It  is  arg'ued  that  the  court  t:rred  ia  requiring  defend- 
ants to  join  in  the  demurrer  to  evidence.  The  court  did 
not  do  so.  The  defendants  did  not  object  to  joining  in 
such  demurrer.  So  far  as  the  record  discloses,  they  wil- 
lingly did  so.  But,  if  there  had  been  an  objection,  the 
court  would  have  been  bound  to  compel  such  joinder,  be- 
cause, the  plaintiff  having  shown  enough  to  sustain  his  ac- 
tion and  cast  the  burden  of  defense  on  the  defendants,  the 
plaintiff  had  a  right  to  compel  the  defendants  to  join  in  the 
evidence.  This  will  appear  from  principles  stated  in  the 
opinion  by  Judge  McWhortek  (this  term)  in  Bc/ineitv. 
Perkins,  (VV.  Va.)  35  S.  E.  8.  Bani  v.  Ei-ans,  9  W.  Va. 
373,  holds  that  "the  defendant  ought  to  be  compelled  to 
join  in  a  demurrer  to  evidence,  when  the  burden  of  proof 
is  upon  him,  unless  the  case  is  clearly  against  the  plaintiff, 
or  the  court  doubts  what  facts  should  be  reasonably  in- 
ferred from  the  evidence."  Shaw  v.  County  Court,  30  W. 
Va.  488,  (4  S.  E.  439),  holds  that  "either  party  may  demur 
to  the  evidence,  unless  the  case  be  clearly  against  demur- 
rant, or  the  court  has  reasonable  doubt  as  to  what  facts 
should  be  fairly  inferred  from  the  evidence." 

3.  The  cidence  shows  that  Hullandaworth,  as  sheriff, 
transacted  the  business  in  certain  districts,  and  Stone  in 
other  districts,  of  Lincoln  County,  and  thatHollandsworth 
paid  certain  drafts  or  orders  against  the  boards  of  educa- 
tion of  districts  in  which  Stone  was  collecting  taxes,  and 
Hollandsworth  delivered  them  to  Stone,  to  be  presented  to 
the  boards  of  education  to  the  credit  of  the  sheriff,  in  set- 
tlement with  them,  and  for  them  Stone  gave  to  Hollands- 
worth  "duebills."  Afterwards,  when  they  met  at  the 
sheriff's  ofBce,  where  the  book  of  account  between  the 
sheriff  and  his  deputy  was  kept,  they  would  have  the  clerk 
sum  up  these  duebills,  and  charge  them  to  Stone  in  the  ac- 
count in  the  book  between  Holland^worth  and  Stone,  and 
then  they  burned  the  duebills.  Also,  sometimes  Hollands- 
worth  took  up  for  Stone  a  few  of  his  mere  pri\-ate  or  per- 
sonal duebilk,  which  had  been  given  by  Stone  to  people 
holding  public  orders,  and  which  Stone  paid  partly  in  cash 
and  partly  in  such  duebills,  in  lieu  of  cash.  These  last- 
named  duebills  were  also  likely  charged  to  Stone,  in  favor 
of  HoUaadsworth,  in  the  book  containing  the  account  be- 
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tweeo  them.  These  due  bills  amounted  to  eight  hundred 
and  niaety-nine  dollars  and  ninety-nine  cents.  The  de- 
fendants assign  it  as  error  that  the  court  did  not  allow 
them  as  a  credit  for  that  ei^ht  hundred  and  ninety-nine 
dollars  and  ninety-nine  cents.  They  say  that  those  due- 
bills  were  the  mere  private  debts  of  Stone,  and  that  the  de- 
fendants who  are  sureties  in  Stone's  bond  are  not  respon- 
sible therefor,  because  of  the  unquestionable  legal  principle 
stated  in  Siaie  v.  Abutter,  44  W.  Va.  385,  (30  S.  E.  67) ,  that 
"sureties  stand  on  the  letter  of  their  contract,  which  is  not 
to  be  extended  by  mere  implication,"  and  that  the  h  w  re- 
gards them  with  tenderness,  and  binds  them  no  further 
than  the  contract  which  they  have  signed  calls  for.  The 
same  principle  is  stated  by  Judge  Dent,  in  Sialev.  Ens- 
h-w,  41  W.  Va.  744.  {24  S.  E.  679).  If  it  were  true  that 
those  duebills  were  charged  in  this  suit  to  the  defendants, 
I  would  regard  the  position  taken  by  them  tenable.  But 
they  were  not  charged.  The  evidence  of  Hollandsworth 
distinctly  states  and  shows  this,  and  Stone,  on  the  witness 
stand,  does  not  assert  the  contrary.  But  look  at  the  rec- 
ord. Those  duebills  are  not  incorporated  in  the  evidence. 
Hollandsworth' s  evidence  distinctly  shows  what  items  he 
charged  to  the  defendants  on  the  trial  of  the  case,  and 
these  duebills  are  not  among  them;  and  those  items  given 
in  evidence  on  the  trial,  abating  the  credits  allowed  by  Hol- 
landsworth, leave  one  thousand  six  hundred  and  eighty 
dollars  and  eighty-six  cents,  the  amount  of  indebtedness 
found  by  the  jury  in  tneir  conditional  verdict.  Now,  if 
those  duebills  are  not  included  in  the  amounts  or  items 
given  in  evidence  as  charges  on  the  trial,  bow  can  we  sav 
that  they  are  charged  to  Stone?  It  was  Hollandsworth 
who  showed  the  credits  in  favor  of  the  defendants,  not  the 
defendants.  Hollandsworth  charged  Stone  with  the  taxes 
of  various  Uinds  committed  to  his  hands  for  collection,  and 
collections  from  delinquent  sales  and  fines  collected;  giv- 
ing specifications,  which  do  not  include  these  duebills. 
He  then  gave  credits,  and  the  result  was  the  sum  found  by 
the  jury.  The  defense  seems  not  to  have  denied  the  items 
of  this  account.  If  we  see  that  it  is  not  a  debit  against 
Stone,  it  is  not  included  in  the  finding.  Kemember  that, 
although  those  duebills  were  charged  in  the  private  account 
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between  Hollandswortfa  aad  S.one  in  that  book,  they  were 
not  put  in  evidence  on  the  trial.  That  book  had  nothing 
to  do  with  the  trial.  They  were  not  included  in  the 
credits,  and  should  not  have  been,  because  they  were  paid 
out  of  the  pocket  of  Hollansdsworth,  and  not  by  Stone- 
The  orders  for  which  those  due  bills  were  given  wtre 
only  handed  to  Stone  by  Hollandsworth  in  order  that 
Stone,  who  was  to  make  settlement  with  the  boards  of  ed- 
ucation of  his  districts,  migfht  present  them  in  settlement 
with  the  boards  of  education  to  the  credit  of  the  sberifF; 
and.  as  Hollandsworth  had  paid  them,  he  took  those  due- 
bills  from  Stone  as  mere  memoranda  to  show  that  he  had 
furnished  so  much  credit  in  such  settlement,  as  Hollands- 
worth  required  Sione  to  make  settlements  with  the  boards 
of  education,  and,  iu  settlemeut  with  Stone,  went  by  the 
results  of  the  settlements  with  the  boards  of  education, 
and  was  entitled  to  charge  Stone,  as  an  individual, 
with  those  duebiDs.  The  point  we  ha»e  to  determine 
is  whether  on  the  trial  those  duebills  were  charged  to 
Stone  and  the  other  defendants,  and  we  say  from  the  record 
that  they  were  not;  and  very  clearly  they  are  not  among 
the  items  of  charge  made  by  Hollandsworth  in  the  evi- 
dence given  by  him  on  the  trial,  shown  by  the  stenographic 
report,  which  contains  the  specific  items  charged  to  the 
defendants.  Therefore  we  find  nu  error  in  the  refusal  of 
the  court  to  bold  that  the  defendants  were  entitled  to  the 
said  sum  of  eight  hundred  and  ninetv-nine  dollars  and 
ninety-nine  cents  as  a  credit. 

4,  The  defendants  claim  that  evidence  in  the  case  shows 
that  some  oi  the  defendants,  sureties  of  Stone,  inquired  of 
Hollandsworth  at  different  times  as  to  Stone's  settlements, 
and  whether  or  not  he  was  falling  behind,  and  that  Hol- 
landsworth replied  that  Stone  was  coming  up  all  right  and 
was  keeping  square  with  him;  and  the  defendants  claim 
that  they  were  kept  in  ignorance  of  Stone's  default,  and 
lulled  to  sleep,  by  Hollands  worth's  declarations,  and  thus 
kept  from  taking  steps  to  save  themselves,  which  other- 
wise they  would  have  taken.  We  express  no  opinion  upon 
this  matter.  There  is  no  plea  setting  up  that  estoppel  in 
pais,  but,  if  there  were  a  good  plea,  relief  on  that  score,  if 
the  defendants  are  entitled  to  any  relief,  must  be  had  from 
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a  court  of  equity,  aad  cannot  be  given  at  law.  Poh'nff  v. 
Maddox,  41  W.  Va.  779  (24  S.  E.  999)  .(Syl.,  point  7) ;  Bank 
■V.  Parsons,  42  W.  Va.  137,  (24  S.  E.  554),  (Syl.,  point  9): 
Glen  V.  Morgan,  23  W.  Va.  467.  Therefore  we  affirm  the 
judgment,  without  prejudice  to  the  defendants  to  any  re- 
lief they  may  be  entitled  toon  the  score  of  said  estoppel 
in  equity. 

A^rmed 


CHARLESTON. 

Stanton-Belment  Co.  v.  Case  cl  ah 
Submitted  January  24,  1900.— Decided  April  7.1900 

1.  Justice  SvytMoys—OinMct—JuriBdiftion. 

A  justice  cannot  iaaiie  a  summons  to  a  detendant  to  appear 
before  him  at  a  place,  named,  without  hia  own  district,  (p.    784). 

2.  JuDOMBNT  Void. 

A  judgment  by  default  rendered  by'such  justice  upon  such 
summona  is  void.    [p.  764). 
5.     Process — Seri'ice—Jteturii~Preiminplion. 

Where  the  return  of  service  of  process  by  an  officer  is  not 
dated,  the  presumption  is  tliat  the  service  was  made  within 
the  time  prescribed  by  law.    (p.  781). 
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Error  to  Circuit  Court,  Fayette  County. 

Action  by  the  Stanton-Belment  Company  against  E,  N. 
Case,  Samuel  L.  Carter,  and  others.  Judgment  for  plain- 
iiff,  and  defendants  bring  error. 

A^rtnrd. 

C.  W.  Dn.LON,  for  plaintiffs  in  error. 

Watts,  Osenton'  &  Ashby,  for  defendant  in  error. 
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McWhorter,  E'resident: 

The  Stanton-Belment  Company,  a  corporation,  brought 
its  action  of  assumpsit  against  Samuel  L.  Carter,  E.  N. 
Case  and  E.  S.  Dickinson  in  tbe  circuit  court  of  Fayette 
County.  The  writ  was  issued  on  the  26tb  day  of  March, 
1898,  and  was  returned  by  the  sheriff  indorsed,  "Executed 
April  1st  on  E.  S.  Dickinson  and  E.  N.  Case,  by  delivering 
to  each  of  them  an  office  copy  of  the  within;  they,  and  each 
of  them,  being  found  in  Fayette  County.  Geo.  W.  Mc- 
Vey,  S.  F.  C."  And  service  was  accepted  by  defendant 
Carter.  On  the  20th  dav  of  May,  1898,  the  defendants,  by 
counsel,  appeared  specially,  and  moved  the  court  to  quash 
the  summons  and  the  return  thereon,  which  motion  u'as 
overruled,  and  defendants  excepted;  and  the  defendants 
demurred  to  plaintiff's  declaration,  and  to  each  count 
thereof,  which  was  also  overruled,  and  defendants  ex- 
cepted; and  defendants  tendered  a  special  plea  in  writing, 
which  was  filed  and  plaintiff  replied  generally  thereto. 
Said  special  plea  was  to  the  effect  that  plaintiff  bad  brought 
and  prosecuted  a  suit  against  the  same  defendants  before 
D.  Tamplin,  a  justice  of  the  peace  of  said  county,  then  and 
there  having  jurisdiction  of  the  cause,  which  was  begun 
on  the  3d  day  of  February,  1898,  the  cause  of  action  being 
upon  a  note, — the  same  which  is  filed  as  the  basis  of-  this 
action, — and  on  the  19th  day  of  February,  1898,  the  said 
justice  rendered  judgment  upon  the  said  note  in  favor  of 
plaintiff  and  against  the  said  K.  N.  Case,  Samuel  L.  Car- 
ter and  E.  S.  Dickinson  fur  the  sum  of  one  hundred  and 
lorty-eight  dollars  and  seventeen  cents  and  the  costs  of 
plaintiff  in  that  behalf,  whereof  said  defendants  were  con- 
victed, as  by  the  record  of  said  justice,  still  remaining 
upon  his  docket,  more  fully  appeared,  and  which  said 
judgment  still  remained  in  force,  which  they  were  ready 
to  verify  by  the  said  record,  etc.;  and  the  case  was  sub- 
mitted to  the  court,  in  lieu  of  a  jury,  and  in  support  of 
their  .said  special  plea  said  defendants  introduce  the  certi- 
fied transcript  of  the  justice's  docket,  and  the  plaintiff  in- 
troduced C,  W.  Osenton,  who  proved  that,  at  the  time  of 
the  issuing  of  the  summons  and  rendering  the  judgment 
set  up  in  said  plea,  the  justice,  D.  Tamplin.  was  a  justice 
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of  Falls  district,  io  Fayette  county,  and  that  the  summons 
was  made  returnable  before  him  in  another  district,  to  wit, 
at  his  office,  in  Kanawha  district,  in  said  county,  and  judg- 
ment thereon  rendered  on  the  19th  day  of  February,  1898, 
by  default,  which  evidence  the  defendants  moved  the 
court  to  exclude,  and  not  to  consider,  which  was  overruled, 
and  defendants  excepted;  and  the  plaintiff  tendered  in 
evidence  the  note  sued  upon,  dated  March  27,  1897,  for  the 
sum  of  one  hundred  and  thirty-seven  dollars  and  twenty 
cents,  to  the  introduction  of  which  defendants  objected. 
The  objection  was  overruled,  and  the  note  considered  in 
evidence,  to  which  defendants  excepted,  and  the  court 
rendered  judgment  for  plaintiff  for  one  hundred  and 
forty-two  dollars  and  sixty-eight  cents.  Defendants  filed 
four  bills  of  exceptions  (Nos.  1,  2,  3,  and  4),  which  were 
signed,  sealed,  and  saved  to  them,  and  the  court  certified 
all  the  evidence. 

Defendants  obtained  a  writ  of  error,  and  say  that  the 
court  erred  in  refusing  to  quash  the  summons  and  return, 
as  set  out  in  bill  of  exceptions  No.  1.  There  is  no  defect 
pointed  out  in  the  summons  itself,  and  it  seems  to  be  in 
proper  form.  It  is  contended  that  the  return  has  no  suffi- 
cient date  as  to  the  service;  simply  saying-,  "Executed 
April  1st,"  without  giving  the  year  in  which  it  was  served. 
The  writ  bears  date  March  26,  1898,  and  is  returnable  on 
the  first  Monday  in  April  next.  This  must  be  April,  1898. 
The  motion  to  quash  was  made  in  the  following  May,  so 
that  it  must,  of  necessity,  have  been  served  on  the  1st  day 
of  April  between  the  date  of  the  papef  served  and  the  date 
of  the  appearance.  Any  other  April  would  be  impossible. 
In  Reidv.  Jordan,  56  Ga.  282  (Syl.,  point  l),itis  held, 
"When  the  return  of  service  by  an  officer  is  not  dated,  the 
presumption  is  that  service  was  perfected  within  the  time 
prescribed  by  law."  Alder.  Jud.  Writs,  pp.  532,  538.  The 
return  is  also  complained  of  as  not  being  su  Flicient  because 
it  does  not  say  a  true  copy  of  the  writ  was  served  on  each 
of  the  defendants  named, — that  "an  office  copy  of  the 
within"  does  not  indicate  whether  the  "office  copy"  is 
from  the  clerk's  office  or  from  the  sheriff's  office.  Ac- 
cording to  my  observation,  the  practice  of  sheriffs  is 
almost  universal  to  use  the  phrase  "office  copy,"  when  the 
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copy  is  furnished  from  the  ofBce  of  the  clerk  who  is&ued 
the  writ,  but  a  return  of  the  sheriff  that  he  served  the 
process  by  delivering  a  copy  thereof  to  the  defendant  io 
person  is  sufficient. 

It  is  also  claimed,  as  per  bill  of  exceptions  No.  2,  taat  the 
court  erred  in  not  sustaining  the  demurrer  to  the  declar- 
ation, in  that  the  note  sued  upon  was  made  payable  at 
"Charleston  National  Bank";  that  the  declaration  alleges 
that  it  was  presented  for  payment  at  Charleston  National 
Bank,  but  does  not  allege  that  it  was  the  Charleston  Na- 
tional Bank  of  Charleston,  West  Virginia,  and  that  this 
was  the  bank  and  place  where  the  note  was  intended  to  be 
presented;  that  it  jnight  have  been  payable  at  the  Charles- 
ton National  Bank  of  Charleston,  S.  C.  or  in  some  other 
State.  The  note  was  payable  at  the  Charleston  National 
Bank, — the  only  one  of  the  name  in  the  State,  or  in  all  this 
region  of  country, — and  was  there  presented  for  payment, 
and  protested  for  nonpayment,  and  this  the  declaration 
avers;  and  if  it  was  presented  at  the  wrong  bank,  and  pro- 
tested at  the  wong  place,  this  could  be  shown  in  defense, 
and  would  be  a  good  defense  as  to  the  iodorsers. 

It  is  said  that  the  court  erred  in  bearing  and  consider- 
ing the  testimony  of  C.  W.  Oseoton.  and  permitting  the 
note  to  be  read  in  evidence  over  the  objection  of  defend- 
ants, and  in  finding  for  the  plaintiff  upon  the  plea  of  res 
jiidicala,  filed  in  the  case,  as  set  out  in  bill  of  exceptions 
No,  3.  The  objection  to  the  introduction  of  the  note  was 
that,  according  to  the  printed  record,  the  note  offered  was 
indorsed  on  its  face  by  the  protesting  notary,  "Protested 
for  nonpayment.  July  28,  1897,"  while  the  declaration  al- 
leges that  the  note  sued  upon  was  protested  on  the  2Stb 
of  June,  1897,  showing  clearly  a  variance  between  the 
allegata  and  probata  and  the  note  should  have  been  ex- 
cluded. While  the  printed  record  shows  the  date  July 
2Sth,  the  manuscript  shows  it  June  2Sth,  showing  that  it 
was  simply  an  error  in  printing  the  record;  and,  further, 
in  the  copy  of  the  note  set  out  in  the  certificate  of  evidence 
it  shows,  written  across  the  face  of  it,  and  signed  by  the 
notary,  "Protested  for  nonpayment  June  28, 1897." 

In  support  of  the  plea  of  res  adjudi'cata,  the  defendants- 
introduced  the  record  of  the  judgment  before  the  juritice,. 
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rendered  uf  on  the  same  note  sued  upon  Here,  This  trans- 
cript shows:  That  suit  was  brought  by  issuing  summons 
on  the  3d  of  February,  1898,  returnable  on  February  12th. 
Returned  duly  executed,  as  shown  by  return  indorsed  by 
constable.  Case  continued  after  waiting  one  hour,  and» 
defendants  not  appearing,  the  justice,  by  agreement  with 
plaintiff's  attorney,  continued  the  action  seven  days,  until 
the  19th  day  of  February,  at  11  o'clock  a.  m,,  at  which 
time,  none  of  the  defendants  appearing,  after  waiting  one 
hour  (the  defendants  still  failing  to  appear,  and  the  plain- 
tiff demanding  a  trial  of  the  case)  the  case  was  tried  by  the 
justice,  and  judgment  in  favor  of  the  plaintiff  for  amount 
of  the  note  and  costs.  That  on  the  20th  of  February  exe- 
cution was  issued  and  nlaced  in  the  hands  of  a  constable 
fur  collection,  and  made  returnable  within  sixty  days  from 
its  date.  On  the  26th  of  March,  on  motion  of  plaintiffs- 
attorney  the  said  execution  was  recalled  by  the  justice  and 
<juashed,  the  judgment  set  aside,  and  the  case  dismissed. 
The  plaintiff  introduced  as  a  witness  C.  W.  Osenton,  and 
proved  bv  him  that  Justice  Tamplin  was  at  the  time  of 
issuing  the  summons  and  the  rendering  of  the  said  judg- 
ment referred  to  in  defendant's  special  plea  a  justice  of 
Falls  district,  and  that  the  summons  in  the  case,  issued 
by  him,  was  made  returnable  before  him  in  another  dis- 
trict, to  wit,  "at  my  office  in  Kanawha  district  of  said 
countv, "  and  judgment  there  rendered  on  the  19th  day  of 
February,  1898,  by  default,  which  evidence  the  defend- 
ants moved  the  court  to  exclude  and  not  consider,  which 
was  overruled  by  the  court,  and  exception  taken,  as  set 
out  in  bill  of  exceptions  No.  3.  The  question  in*  whether 
the  judgment  of  the  justice  was  void,  and,  if  not,  was  it 
within  the  authority  of  the  justice  to  set  it  aside  more  than 
a  month  after  its  ren'lition?  Section  115,  chapter  50,  Code, 
is  the  only  provision  I  see  in  the  statute  for  a  justice  set- 
ting aside  a  valid  judgment  rendered  by  himself.  That 
must  be  after  reasonable  notice  to  the  opposite  party,  un- 
less he,  his  agent  or  attorney,  is  present,  when  the  motion 
is  made,  and  then  it  must  be  done  within  two  weeks  after 
the  judgment  is  entered.  It  is  claimed  by  plaintiff  that 
the  judgment  of  the  justice  in  his  favor  was  without  juris- 
diction and  void.     Section  1,  Id.,  says,  "The  civil  jurisdic- 
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tioD  of  a  justice  of  the  peace  iihall  extend  tbrougbout  the 
county  in  which  the  district  is  for  which  he  was  elected." 
While  a  justice's  jurisdiction  for  general  puiposes  (ad- 
ministering oaths,  and  taking  acknowledg-inent»,  deposi- 
tions, affidavits,  etc.)  is  co-extensive  with  his  count*,  as 
provided  in  the  first  several  sections  of  said  chapter,  there 
are  only  two  cases  in  wbicb  they  may  eaercise  judicial 
fuDctioas  without  tbeir  districts.  Under  section  2  he  may 
issue  a  summons  requiring  the  defendant  to  appear  before 
the  juHtice  of  another  district  in  the  same  county,  if  the 
suit  be  cognizable  by  the  latter;  and  under  section  3  he 
may  be  called  to  exercise  the  powers  of  a  justice  when  the 
resident  justice  is  under  disability  to  act  in  a  case  before 
him.  He  may  send  bis  summons  to  any  part  of  bis  county. 
requiring  the  defendant  to  appear  before  him  at  his  office 
in  the  district  of  his  residence,  as  provided  in  section  26 
of  said  chapter  50;  but  by  section  2  he  is  clearly  inhibited, 
by  implication,  from  making  his  summons  returnable  be- 
fore himself  without  his  district,  and  be  would  not  be 
competent  to  try  a  case  on  such  a  summons.  The  statute 
means  to  protect  to  that  extent,  at  least,  the  rights  oi  the 
justices  elected  in  their  respective  districts.  The  object 
in  electing  justices  for  the  several  districts  is  for  the  con- 
venience of  the  people, — to  bring  justice  to  their  doors,  and 
that  they  may  not,  without  good  reason,  be  compelled  to 
go  to  a  remote  part  of  the  county  to  defend  their  rights  in 
suits  that  may  be  brought  agamst  them.  The  judicial 
powers  of  a  justice  are  purely  statutory,  and  he  cannot  go 
beyond  the  limits  there  prescribed.  If  the  legislature  had 
intended  to  allow  him  to  try  cases  in  any  district  in  bis 
county  on  his  own  summons,  he  would  not  have  been  re- 
stricted as  in  section  2,  when  issuing  a  summons  return- 
able without  his  own  district. — that  it  should  be  for  ap- 
pearance of  the  defendant  before  the  justice  uf  the  district 
in  which  the  summons  was  returnable.  Being  so  issued, 
the  justice  issuing  it  might,  under  section  3,  aferwards 
be  called  to  try  the  case.  The  testimony  of  C.  W.  Osen- 
ton  was  competent  to  prove  the  resident  district  of  Jus- 
tice Tamplin,  and  also  the  district  in  which  the  place  of 
trial  and  return  ot  the  summons  were  located.  The  trans- 
cript of  tne  justice's  docket  shows  that  thesummonswas 
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"made  returnable  at  my  office  in  the  town  of  Montgom- 
ery," and  it  was  competent  to  snow  by  oral  testimony  in 
what  district  the  town  of  Montgomery  is  located.  The 
witness  states  that  Justice  Tamplin  was  a  justice  of  Falls 
district,  Fayette  County,  and  that  the  summons  was  re- 
turnable before  him  in  Kanawha  district.  The  justice 
not  having  the  legal  right  to  try  the  matter  in  difference, 
and  to  enter  up  the  judgment  of  Feoruary  19,  1898,  the 
plea  of  res  adjudicata  was  not  sustained.  The  judgment 
is  affirmed. 

Affirmed. 


CHARLESTON, 

Bilungslea  v.  Maneak  et  al. 
Submitted  January  30,  1900.— Decided  April  7,  1900. 

1,  Bill — Demurrer— Rule  lo  Anauier. 

When  a  demurrer  lo  an  original  or  amended  bill  ia  Ofer- 
ruled,  the  detendant  is  entitled  to  a  rule  to  answer  the  bill, 
which  need  not  be  served.      (p.  786^ 

2.  BiIjL— Demurrer— Day  to  An»urer. 

Where  a  demurrer  to  a  bill  in  equity  is  overruled,  and  no 
day  Is  given  the  defendant  in  which  to  answer,  the  court 
cannot  properly  order  a  reference  of  the  cause  to  a  commis- 
sioner to  ascertain  the  amount  of  the  plaintiiT'a  demand, 
where  the  object  of  the  bill  to  subject  land  to  sale  is  to  as- 
certain the  liens  thereon  and  their  priorities,     (p,  787). 

Appeal  from  Circuit  Court,  Marion  County. 

Bill  by  Morgan  Billingsley  against  A.  S.  Manear  and 
other=.  Decree  for  plaintiff,  and  defendant,  Fanny  Manear 
appeals. 

Reversed. 

Haymond,  Butchek  &  Hartley,  for  appellant. 
W;  S.  Meridith,  for  appellee. 
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English,  Judge: 

This  is  the  second  time  this  cause  has  beea  brougbt  be- 
fore tWir,  Court  for  coosideratioa.  Oa  the  9th  of  April, 
189S,  the  demurrer  interposed  to  the  plaiotifi's  bill  was 
sustained  ia  part,  and  the  cause  remanded  to  the  circuit 
court,  with  leave  to  amend.  After  the  mandate  had  been 
entered  in  the  circuit  court,  the  cause  was  remanded  to 
rules,  with  leave  to  file  an  amended  bill  therein,  which  u>as 
accordingly  done.  On  the  8th  of  December,  1898.  the  di;- 
fendant,  Fannv  Manear,  filed  her  demurrer  to  the  plain- 
tiff's second  amended  bill  filed  at  the  October  rules,  1898, 
in  which  demurrer  the  plaintiff  joined;  and  the  demurrer, 
after  argument  by  counsel  and  consideration  bv  the  court, 
was  overruled,and,  without  giving  the  defendants  a  rule  to 
answer,  or  specifying  a  day  in  the  order  on  which  iht  de- 
fendants might  appear  and  answer,  the  court  referred  the 
cause  to  a  commissioner  in  chancery  to  ascertain  what  real 
estate  was  owned  by  Fanny  Manear,  where  situate,  and 
by  what  title  held;  all  the  liens  and  charges  thereon,  the 
orders  of  their  priorities,  and  to  whom  owing;  what  im- 
provements, if  any.  the  defendant,  A.  R.  Manear,  baa  put 
or  caused  to  be  put  on  the  real  estate  known  as  "Lot  No. 
19,"  situated  m  the  town  of  Fairmont;  how  much,  if  any, 
such  improvements  have  enhanced  the  value  of  said  lot  19; 
what  debts  A.  R.  Manear  owed  before  he  made  such  im- 
provements, to  whom  he  owed  the  same,  and  when  be  con- 
tracted them.  Now,  the  matters  referred  to  the  commis- 
sioner by  this  decree,  would  no  doubt,  be  proper,  if  the  al- 
legations contained  in  this  second  amended  bill  were  sus- 
tained by  proof,  or  the  bill  taken  for  confessed,  but  by 
this  decree  no  rule  was  given  the  defendants  to  plead,  or 
day  fixed  on  which  they  might  answer,  as  required  by 
section  30  of  chapter  13')  of  the  Code.  That  it  was  not  the 
intention  of  the  appellant,  Fanny  Manear,  to  allow  this  de- 
cree to  go  by  default,  is  apparent  from  the  fact  that  inher 
answers  the  original  and  amended  bills  filed  by  plaintiff 
she  contests  every  claim  therein-  asserted;  yet,  without 
giving  the  appellant  a  day  in  which  to  answer,  the  matters 
referred  to  said  commissioner  were  ascertained  and  re- 
ported,the  liens  on  said  lotand  their  priorities  ascertained. 
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the  report  coafirmed,  and  a  decree  rendered  directing  the 
sale  of  »aid  lot  No.  19.  The  appellant  claims  that  tbe 
court  erred  in  referring  said  cause  tea  coiDmissiooer  in 
chancery  without  giving  petitioner  a  day  to  answer,  after 
overruling  her  demurrer  to  the  second  amended  bill. 
Counsel  for  the  appellee  relies  un  the  ruling  and  tbe  case 
of  Foley  v.  Ruley,  43  W.  Va.  513,  (27  S.  E.  268),  which  holds 
that:  "When  a  demurrer  to  a  bill  is  overruled,  a  time 
reasonable  under  the  circumstances  of  the  case  must  be 
giren  for  answer;  but,  when  a  time  is  fixed,  objection  to 
its  shortness  must  be  made,  else  the  point  is  waived.  A 
mere  order  of  reference,  deciding  nothintr,  may  be  made 
without  such  answer."  In  that  case,  however,  a  day  was 
given  the  defendant  in  which  tofile  his  answer.  BkanmoNt 
JtiDGK,  speaking  for  the  Court,  said:  "The  fourth  point 
made  against  tbe  decree  is  that  the  court  overruled  the 
demurrer  on  one  day.  and  required  tbe  defendants  to 
answer  on  the  next.  I  should  say  thit>  was  an  unreason- 
ably short  time,  as  a  general  thing,  but  the  defendants  did 
not  ask  longer  time,  and  did  not  ask  a  continuance;  andi 
there  is  nothing  in  this  point,  because  'the  decree  entered' 
at  that  term  was  only  an  order  of  reference,  not  a  decree 
on  tbe  merits,  decided  nothing,  and  the  defendants  had 
until  the  next  term  to  file  their  answers,  and  did  then  file 
them."  This  case  ia  easily  distinguished  from  the  one  at 
bar.  In  Foley  v.  Ruley  a  dav  was  given  the  defendants 
in  which  to  answer;  hfere  no  time  was  fixed  for  such  ans- 
wer. The  same  decree  which  overruled  the  demurrer 
directed  the  account,  the  determination  of  which  involved 
to  a  great  extent  the  merits  of  the  case;  the  main  contro- 
versy being  as  to  the  liens  on  said  lot  19,  and  their  priority 
and  the  improvements  put  upon  it  by  A.  R.  Manear,  the 
proper  ascertainment  of  which  necessarily  involved  ex- 
pense, some  of  which  might  have  been  avoided  by  a  proper 
answer  of  the  defendant.  A  number  of  decisions  of  this 
Court  have  established  the  rule  of  practice  that  a  defend- 
ant is  entitled  to  a  day  in  which  to  answer  when  his  de- 
murrer to  the  bill  is  overruled.  See  Hays  v,  Healkerly, 
36  W.  Va.  613  (15  S.  E.  223),  where  it  is  held  that:  "On 
overruling  the  demurrer  in  such  a  case,  the  court  should  not 
at  once  decree  against  the  defendant  as  upon  a  bill  taken 

L:,j,i..db;CiOO^IC 


788  BiLUNGSLBA  V.  Mani^ar.  147 

for  confessed,  but  should  award  a  rule  to  answer,  which 
rule,  however,  need  not  be  served."  So,  in  Neeley ». 
Jones,  16  W.  Va.  626,  it  is  held:  "If  a  court  overrules  a 
demurrer  toa  bill,  and  gives  tbe  defendant  a  certain  time 
in  which  to  answer  the  bill,  it  cannot  properly  order  a  ref- 
erence uf  the  cause  to  a  commissioner  to  ascertain  the 
amount  of  the  plaintiff's  demand  till  the  time  has  elapsed 
which  was  given  the  defendant  to  answer;  nor  can  it  then 
order  such  reference  if  the  answer  is  filed,  and  denies  all 
the  facts  on  which  the  plaintiffs  claim  is  based.  If  such 
answer  be  filed,  no  such  reference  can  properly  be  made 
till  the  plaintiff,  by  evidence,  has  proven  that  he  has  a  de- 
mand against  the  defendant."  See,  also.  Pecks  v.  Chamber, 
8  W.  Va.  210;  J^Uhols  v.  Nichols'  Heirs,  Id.  175;  Park  v. 
Petroleum  Co.,  25  W.  Va.  109;  and  the  recent  case  of  Goff 
V.  McBee,  (not  vet  officially  reported)  34  S.  E.  745.  which 
holds  that:  "If  the  court  overrules  a  demurrer  to  a  bill, 
and  gives  the  defendant  a  certain  time  in  which  to  answer 
the  bill,  it  cannot  properly  order  a  reference  of  the  case  to 
a  commissioner  to  ascertain  the  amount  of  the  plaintiff's 
demand  till  the  time  has  elapsed  which  was  given  the  de- 
fendant to  answer;  nor  can  it  then  order  such  reference  if 
tbe  answer  is  filed,  and  denies  all  the  facts  in  whicli  the 
plaintiff's  claim  is  based.  If  such  answer  be  filed,  ao  such 
reference  can  properly  be  made  till  the  plaintiff,  bv  evi- 
dence, has  proven  that  be  has  a  demand  against  the  defend- 
ant." In  that  case  the  defendant  was  allowed  thirty  days  to 
answer,  and  in  his  answer  denied  all  the  material  allegations 
of  the  bill;  yet  un  tbe  day  the  answer  was  filed  the  court  di- 
rected a  sale  of  the  land.  From  these  rulings  I  conclude 
that  the  practice  is  well  established  that  upon  the  overrul- 
ing of  a  demurrer  the  defendant  is  entitled  toa  rule  to 
answer,  and  that  the  court  cannot  properly  order  a  refer- 
ence of  the  cause  to  a  commissioner  to  ascertain  the 
amount  of  the  plaintiff's  demand,  tbe  real  estate  owned  by 
the  defendant,  tbe  liens  thereon,  and  their  priorities,  until 
the  time  has  elapsed  given  the  defendant  to  answer.  The 
decree  must  be  reversed,  and  the  cause  remanded. 

Reversed.    Rentanded. 
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CHARLESTON.  I" 

State  v.  Mitchell.    , 
Submited  January  27,  1900.— Decided  April  7,  1900. 

1,    PoLLuTiNQ  Water  Coiliwit— OjTense— &(UMltMf. 

Casting  sawdust  into  a  brook  from  the  operation  of  a 
Haw  mi  II  (Joeu  not  i^onetitute  an  ofFense  under  Beet  ion  20ti, 
chapter  150,  Code  1891.    fp.  791). 

3.     INDICTSIEXT— ayPc/ene//  0(. 

Thotig-h  generally  sufficient  to  charge  in  an  indictment  an 
offense  in  the  words  of  a  statute,  yet  if  this  does  not  sufll- 
clently  rtetlne  the  particular  wronfirful  act,  and  give  notice 
to  the  defendant  of  the  offense  he  is  required  to  meet, — 
the  particular  criminal  act  in  Its  eesentiala— the  statute  words 
muat  be  expanded  by  such  specification  of  the  essentials  as 
will  define  the  offense  with  particularity,     (p.  792). 

Error  to  Circuit  Court,  Braxton  County. 

T.  M,  Mitchellwasconvicted  of  pollutin^a  watercourse, 
and  brings  error. 

Reversed. 

JAMEii  E.  Cutlip.  for  plaintiff  in  error. 

Att'y  Gen.  Edgak  P.  Rucker  and  D,  J.  F.  Stkotheb, 
for  the  State. 

Bkannon,  Judge: 

Mitchell  was  fined  by  the  circuit  court  of  Braxtoo 
County  and  brings  his  case  to  this  Court.  The  indict- 
ment charges  that  he  "did  knowingly,  willfully,  and  un- 
lawfully throw  and  cause  to  be  thrown  into  a  certain  brook 
and  branch  of  running  water  (describing  the  brook  or 
branch),  the  said  brouk  and  branch  then  and  there  being 
used  for  domestic  purposes,  putrid,  nauseous,  and  offen- 
sive substance,  to  wit,  sawdust,  and  the  offal  and  refnse 
from  a  certain  sawmill,  and  other  putrid,  nauseous,  and 
offensive  substance."  Should  the  demurrer  to  the  indict- 
ment have  been  sustained?    Does  it  charge  an  indictable 
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offense?  la  sawdust  a  putrid,  nauseous,  or  offensive  sub- 
stance? The  indictment  alleges  that  it  is,  and  therefore 
it  may  be  said  tbat,  on  demurrer,  it  ouf^tit  to  be  taken  to 
be  so;  but  if  we  can,  by  judicial  notice,  say  that  it  is  not 
so,  tbe  allegation  that  it  is  will  not  make  it  so.  "If  a  fact 
3vhicb  the  court  will  take  judicial  notice  of  be  erroneously 
pleaded,  a  demurrer  does  not  admit  such  erroneous  state- 
ment of  fact,  but  the  party  filing  the  demurrer  will  be  en- 
titled to  the  advantage  of  the  fact,  as  tbe  court  will  judici- 
ally notice  it."  11  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  4S9, 
note  4.  We  know  that  sawdust  is  a  clean  substance,  com- 
ing from  the  sawing  of  logs,  not  putrid,  not  nauseous,  not 
offensive,  even  when  it  has  become  somewhat  decayed, 
lying  in  large  quantity.  The  indictment  says  it  is  other- 
wise, but  our  common  knowledge  of  it  denies  this. 
"Courts  will  understand  words  in  general  use  in  the  same 
sense  in  which  they  are  usually  understood  by  masses  of 
men,  and  no  allegation  or  proof  of  suuh  meaning  is  neces- 
sary." Edwards  v.  Society,  (Cal.)  34  Pac.  128,  37  Am.  St. 
Rep.  70.  "In  fact,  in  the  case  of  phrases,  and  words,  loo, 
tbe  criterion  is,  as  it  is  everywhere  throughout  this  sub- 
ject of  judicial  notice,  common  knowledge  or  general  no- 
toriety." "Courts  will  judicially  take  notice,  without 
proof,  of  whatevei'  ought  to  be  generally  known,  within 
the  limits  of  their  jurisdiction."  Lanfear  v.  Mesiier,  H9 
Am.  Dec.  658,  and  note,  692.  If  an  indictment  charge  that 
one,  without  license,  sold  water  or  oil,  charging  it  to  be 
intoxicating,  I  take  it  tbat  a  court  would  say  it  was  not  in- 
toxicating, and  would  not  go  through  a  trial  to  hear  evi- 
dence on  the  subject.  Tbe  statute  on  which  this  prose- 
cution rests  is  found  in  Code  1891,  chapter  i50,  section 
20^:  "If  any  person  shall  knowingly  and  willfully  throw 
or  cause  to  be  thrown  into  any  well,  cistern,  spring, 
brook  or  branch  of  running  water  which  is  used  for  do- 
mestic purposes,  any  dead  animal  carcass,  or  part  thereof, 
or  any  putrid,  nauseous  or  offensive  substance,  he  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  fined  not  less  than  five  dollars  nor  more  than  one 
hundred  dollars,  and  may,  at  tbe  discretion  of  the  jury, 
be  confined  in  jail  not  exceeding  ninety  days."  This  stat- 
ute  prohibits  the  casting  into  a  well,  cistern,   spring,   or 
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brook  used  for  domestic  purposes  any  dead  aaimal,  or  pu- 
trid, nauseous,  or  offensive  substance.  The  mention  of 
dead  animal  and  carcass  indicates  the  general  nature  or 
kind  of  the  things  deposited  that  was  in  the  mind  of  the 
lawmaker.  I  think  it  was  meant  to  prohibit  such  things 
of  that  gfeneral  cnaracter  as  vitiate  or  render  nauseous  or 
offensivt:  water  used  by  human  beings,  not  a  thing  like 
sawdust,  which  merely  discolors  water,  and  imparts  to  it 
a  woody  taste,  but  does  not  certainly  make  it  nauseous 
and  ofFensive.  The  words  "dead  body"  and  "carcass" 
are  specified,  and  it  is  a  rule  of  very  considerable  force  in 
the  construction  of  statutes  that,  "when  there  are  general 
words  following  particular  and  specific  words,  the  former 
must  be  confined  to  things  of  the  same  kind."  Suth.  St. 
Const.  §  268.  It  may  be  asked,  would  not  the  deposit 
of  sawdust  in  a  spring  or  well  be  a  wrongful  act?  It 
would,  and  would  sustain  a  civil  action;  but  it  is  no  crime; 
Observe,  the  statute  does  not  say  that  everything  and 
anything  that  will  to  any  extent  deteriorate  or  vitiate 
water  used  for  domestic  purposes,  cast  therein,  will  be 
indictable.  It  only  saj's  that  it  shall  be  indictable  to  cast 
in  water  those  substances  that  are  in  themselves  putrid, 
nauseous,  or  offensive.  They  must  have  that  essential 
qualitj'.  It  is  clearly  the  subject  of  a  civil  action  for  one 
riparian  owner  to  put  sawdust  into  a  stream  so  that  it 
passes  and  lodges  upon  the  land  of  a  lower  riparian  owner, 
or  discolors  the  water  so  that  it  is  unfit  for  domestic  use. 
including  the  watering  of  stock.  Such  other  riparian 
owner  may  prevent  it  by  injunction.  A  number  of  au- 
thorities hold  that  the  party  ma}-,  in  the  use  of  a  mill  in  a 
reasonable  manner,  discharge  sawdust  and  waste  into  the 
strtiam  in  the  ordinary  course  of  using  his  mill,  and  that 
he  is  not  bound  to  prevent  them  from  going  into. the 
stream.  28  Am.  &  Eng.  Enc.  Law,  (1st  Ed.)  974,  note; 
Gould,  Waters,  433;  Ang.  Water  Courses,  section  140d. 
But  the  authorities  seem  to  me,  on  the  whole,  to  sustain 
the  position  that  a  riparian  owner,  who,  by  casting  saw- 
dust into  a  stream,  injures  one  lower  down  the  stream, — 
substantially  injures  him, —can  be  enjoined  from  so  doing, 
or  sued  for  damages  for  so  doing.  MHh  Co.v,  Smith,  (Miss.) 
30.  Am.  St.Kep.  546,  and  full  note  (s.  c.  11  South.  26).     But 
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the  question  before  us  is,  is  it  a  crime?  Here  certain  legul 
principles  come  in.  If  a  crime,  it  is  a  new  crime,  in  deroga- 
tion of  right  under  the  common  law,  and  therefore  the  stat- 
ute is  to  be  strictiv  construed,  and  the  case  must 
clearly  fall  within  the  statute.  Bish.  St.  Crimes.  §  119; 
Bish.  Cr.  Law,  §  1%.  Penal  statutes  "are  to  reach 
no  further  than  their  words.  No  person  is  to  be  made 
subject  to  them  by  implication,  and  all  doubts  concerning 
their  interpretation  are  to  preponderate  in  favor  of  the 
accused."  Bish.  St,  Crimes,  §  194.  "If  a  penal  statute 
is  susceptible  of  two  constructions,  the  court  will  give 
to  it  that  which  is  more  favorable  to  the  defendant;  in 
other  words,  penal  statutes  are  to  be  taken  strictly  and 
literally,  and  cannot  be  extended  by  construction.  Other- 
wise stated,  the  rule  is  that  criminal  statutes  are  inelastic 
and  cannot  be  extended  to  cover  cases  not  within  the  let- 
ter, though  they  may  be  within  the  reason  and  policv,  of 
the  law.  There  can  be  no  constructive  violation  of  a  penal 
statute."  1  McClain,  Cr.  Law,  §  83.  "A  statute  which 
awards  a  penalty  not  known  to  the  common  law,  and 
is  in  a  high  degree  penal,  will  be  limited  to  such  cases 
as  are  clearly  within  its  terms."  Com.  v.  PkHlips,  11 
Pick.  27;  Cmn.  v.  Mtirlin,  130  Mass.  465.  This  statute 
imposes  imprisonment,  and  is  highly  penal,  imposing  loss 
of  liberty  and  odium;  and  I  may  reasonably  ask,  did  the 
legislature  intend  to  visit  this  severity  of  punishment  in 
every  instance  of  casting  sawdust  Into  streams, — a  prac- 
tice so  long  prevalent  in  this  State?  As  they  knew  of  this 
practice,  it  seems  to  me  thev  would  have  made  it  plainer, 
if  so  designed.  If  so,  they  have  not  provided  punishment 
for  casting  sawdust  into  the  rivers,  creeks,  and  streams: 
•  for  section  20c.,  chapter  150,  Code  1891,  does  not  prohibit 
the  casting  of  sawdust  into  them.  The  words  "offal"  and 
"refuse"  do  not  help  the  indictment,  as  the  indictment 
imports  nothing  more  than  those  things  coming  from  the 
operation  of  the  mil'  in  the  ordinary  way.  The  last  clause, 
"and  other  putrid,  nauseous,  and  offensive  substances," 
does  not  help  the  indictment,  because  there  is  no  specifi- 
cation of  the  particular  substances.  Though  it  is  gener- 
ally sufficient  to  follow  the  very  words  of  the  statute,  "not 
unf  requently  other  rules  will  require  it  to  be  expanded  be- 
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yoad  the  statutory  terms.  It  must  fnlly  state  the  offense 
and,  if  ttaiscaanot  be  done  in  the  mere  statutory  words, 
it  must  be  expanded  beyond  them."  Thus,  where  a  stat- 
ute prohibits  the  sale  of  rum,  bmady,  whiskey,  or  "other 
spirituous  liquors,"  such  words  alone  will  not  be  sufficient, 
according  to  Bisb.  Cr.  Proc.  §  623.  So,  I  think,  the  indict- 
ment shows  no  offense. 

But,  if  I  be  wrong  in  this,  the  evidence  shows  no  offense. 
It  does  not  show  that  this  brook  was  used  for  domestic 
purposes.  The  fact  that  the  statute  uses  the  words, 
"well,  cistern  and  spring,"  in  immediate  connection  with 
*'brook  or  branch,"  indicates  that  the  legislature  meant 
that  the  brook  must  be  used  for  household  purposes,  and 
it  is  not  shown  that  it  was  so  used.  And,  furthermere, 
the  evidence  does  not  prove  that  sawdust  is  putrid,  nause- 
ous, or  offensive.  The  most  the  evidence  does  show  is 
that  in  lime  of  drought  the  sawdust  discolors  and  produces 
an  apparent  ooze,  not  in  that  brook,  but  in  Wolf  creek,  and 
that  cattle  sometimes  would  not  drink  the  water  in  that 
creek.  Now,  the  statut**  does  not  punish  for  throwing 
into  a  brook  things  that,  by  consequence,  foul  a  creek  into 
which  it  runs.  That  is  not  the  offense  created  by  the 
statute.  As  said  above,  there  is  no  statute  denouncing  as 
a  crime  the  act  of  throwiag  sawdust  into  a  creek,  or  of 
fouling  the  water  of  a  creek  by  sawdust,  though  section 
20c  makes  it  a  crime  to  foul  a  creek  bv  the  deposit  in  it  of 
other  things.  Therefore,  I  think,  the  motion  fora  new  trial 
should  have  been  sustained.  Judgment  reversed,  verdict 
set  aside,  demurrer  sustained,  and  indictment  quashed. 
ffcferscif. 
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CHARLESTON. 

White  et  al.  v.  Straus  et  al. 
Submitted  February  7,  1900.— Decided  April  7,  1900. 

1.  Tax  Sale — Redemption— Blghl  qf  Infant». 

If  real  estate  is  sold  for  the  nonpayment  ol  taxes  there- 
on, and  the  right  of  redemption,  under  the  statute,  belongs 
to  or  accrHCB  to  an  infant  by  reason  ol  title  vested,  such 
right  may  be  exercised  in  behall  ol  such  Infant  during  in- 
fancy, and  by  himself  personally  within  one  year  after  he  be- 
comes twenty -one  years  of  age.     I  p.  795). 

2.  Tax  Sale— flfffW  of  In.fanta. 

The  real  estate  of  an  infant  should  not  be  decreed  for  sale 
until  the  liens  thereon  are  ascertained  and  fixed,     (p.  799). 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Leland  R.  White  and  others  against  William  M. 
Straus  and  others.  Decree  for  plaintiffs,  and  defendant, 
Straus,  appeals. 

Afodified. 

W.  N.  Miller,  for  appellant. 

Dave  D.  Johnson,  for  appellees. 

Dent,  Judge: 

In  the  case  of  Leland  K.  White  and  Lobnier  White,  in- 
fants, against  William  M.  Straus  and  others,  from  the  cir- 
cuit court  of  Wood  County,  the  principal  question  is  as  to 
the  right  of  the  infant  plaintiffs  to  redeem  a  certain  lot 
from  a  tax  sale  made  during  the  life  of  their  father,  out 
which,  by  reason  of  his  death  within  the  year  of  redemp- 
tion, became  their  property.  The  facts  are  as  follows: 
Arthur  L.  White,  the  father  of  plaintiffs,  was  the  owner  of 
a  bouse  and  lot  in  the  city  of  Parkersburg.  Being  in  the 
government  employ,  he  moved  to  the  West,  and  placed  bis 
property  in  the  care  of  agents,  to  be  rented  or  sold.  Thev 
permitted  it  to  be  returned  delinquent  for  the  taxes  of  1893 
and  1894,  and  in  December,  1895,  twenty-three  teet  thereof 
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was  sold  for  such  delinquency,  and  William  M.  Straus  be- 
came the  purchaser.  Holmes  Hitesbaw,  the  a^ent.  and  a 
relative  of  Straus,  notified  White  of  the  sale,  and  that  he 
had  not  sufficient  funds  to  redeem  it.  and  that  it  would  re- 
45uire  twenty-two  dollars  and  fifteen  cents  to  do  so.  White 
sent  him  the  money,  and  Hiteshaw  still  postponed  redeem- 
ing it;  claiming  that  the  amount  was  not  sufficient.  Before 
the  matter  could  be  settled,  Wbite  died.  His  widow  then 
tried  to  find  out  the  amount  of  money  required  for  redemp- 
tion, but  was  postponed  fi"om  time  to  time  until  the  year 
expired,  when  she  was  informed  by  the  agent  that  the  pur- 
chaser, Straus,  would  not  allow  the  redemption,  and  had 
applied  for  and  obtained  a  deed,  but  was  willing  to  pay 
two  hundred  dollars  for  the  residue  of  the  property-  The 
infants,  by  their  next  friend,  filed  their  bill,  asking  that 
the  property  migrht  be  redeemed  and  sold  for  their  benefit, 
as  they  had  no  means  to  repair  it  so  as  to  make  it  rentable. 
Straus  filed  a  supplemental  answer,  setting  up  ownership 
-to  the  whole  lot,  and  alleging  that  the  residue  of  the  lot  bad 
been  sold  for  taxes  accrued  since  the  death  of  Arthur  L. 
White,  to  wit,  for  the  years  1895  and  1896,  in  the  month  of 
January,  1898,  and  that  he  obtained  a  deed  therefor  on  the 
oth  day  of  January,  1899,  while  this  suit  was  pending. 
The  circuit  court  dismissed  such  supplemental  answer, 
and  decreed  a  redemption  and  sale  acccording  to  the 
prayer  of  the  bill. 

Straus  appeals,  and  insists  that  the  plaintiffs  are  not  en- 
titled to  redeem  the  property  now,  but  that  bis  title  be- 
came indefeasible  one  year  after  bis  purchase.  This  ques- 
tion depends  on  the  construction  of  section  30,  chapter  31. 
Code,  which  provides  that  "an  infant,  married  woman  or 
insane  person  whose  real  estate  may  have  been  so  sold 
during  such  disability,  may  redeem  the  same  by  paying  to 
the  purchaser,  his  heirs  or  assigns,  within  one  >ear  after 
the  removal  of  the  disability  the  amount  for  which  the 
same  was  sold,"  etc.  The  appellant  claims  that  this  only 
applies  to  such  sales  where  the  infant  owns  the  real  estate 
in  his  own  name  at  the  time  the  sale  was  made  by  the  sher- 
iff, and  not  to  real  estate  inherited  by  him  after  such  sale, 
yet  within  the  period  of  redemption;  that  is,  if  he  inherits 
the  land  just  before  the  sale  is  made,  the  law  applies,  but. 
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if  he  iofaerits  it  just  after  the  sheriff  oialceB  the  sale,  the 
law  does  not  apply,  and  the  infant  has  only  the  right  of  re 
demption  accorded  to  an  adult.  This  contention  is  sus- 
tained by  the  decisions  of  the  courts  of  Pennsylvania, 
Iowa,  and  Kansas,  under  very  similar  statutes.  McCor- 
inack  V.  Russell.  2&  Pa.  St.  185;  Stevens  v.  Cassady,  59  Iowa, 
113.  12  N.  W.  803;  and  Doudna  v.  Harlan,  45  Kan.  484,  25 
Pac.  883;  Blackw.  Tax.  Titles,  g  374.  In  Stevens  v.  Cas- 
sady, which  follows  the  Pennsylvania  decision,  and  is  fol- 
lowed by  the  Kansas  decision,  the  reason  given  for  such 
holding  is  that  to  extend  the  disability  of  infants  to  lands 
acquired  after  a  sale  by  the  sheriff  would  permit  an  adult 
whose  property  had  been  sold  for  taxes  to  extend  the  pe- 
riod of  redemption  by  making  a  deed  for  the  property  after 
sale  to  his  infant  children.  Could  not  the  adult  accomplish 
the  same  result  by  making  such  deed  just  before  the  sale? 
Or  could  not  any  real  estate  ■  owner,  by  making  a  deed  to 
his  infant  child,  postpone  the  payment  of  the  taxes  thereon 
until  after  the  child  became  twenty-one  years  of  age?  But 
what  could  be  gained  by  such  postponement?  To  assume 
that  a  property  owner  will  make  a  fraudulent  transfer  of 
his  property  to  temporarily  escape  the  payment  of  the 
taxes  due  thereon,  as  a  reason  for  depriving  an  infant  of 
his  property  and  legal  disability,  is  unreasonable,  illogical, 
and  unjust.  These  decisions,  too,  strictly  construe  the 
law,  to  the  detriment  of  those  who  are  incapacitated  there- 
by from  transacting  business,  and  whose  property  rights, 
by  reason  of  their  disabilities,  should  be  protected  and 
preserved,  instead  of  being  made  a  prey  of  the  law.  The 
holding  of  the  supreme  court  of  Wisconsin  is  directly  to 
the  contrary,  and  therefore  more  in  harmony  with  justice 
and  equity.  Juues  \.  Col'iiis,  16  Wis.  594.  On  page  605 
the  court  savs:  "It  must  be  admitted,  if  this  statute  is  to 
receive  a  strict  construction,  it  would  cut  off  the  right  of 
the  heirs  to  redeem.  But  we  think  it  should  not  receive 
such  a  construction.  This  case  cumes  fully  within  the 
spirit  of  the  law,  which  was  evidently  passed  for  the  ben- 
efit of  those  laboring  under  some  legal  disability,  and  who 
were  incapable  of  protecting  their  o%vq  rights.  So,  al- 
though the  minors  did  not  own  the  lands  when  they  were 
sold  for  taxes,  yet,  inasmuch  as   they  became  vested  with 
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the  title  before  the  tax  deed  was  issued,  the  case  would 
seem  to  come  fully  within  the  reason  and  principles  of  the 
law  which  (fives  them  the  right  of  redemption.  The  rule 
with  regard  to  the  construction  of  statutes  of  this  charac- 
ter is  thus  laid  down  in  Dubois  v.  Hepburn,  10  Pet.  1.  9  L, 
Ed.  325.  The  court  says:  'A  law  authorizing  the  re- 
demption of  lands  so  sold  ought  to  receive  a  liberal  and 
benign  construction  in  favor  of  those  whose  estates  will  be 
otherwise  devested,  especially  when  the  time  allowed  is 
short,  and  ample  indemnity  given.  The  purchaser  suffers 
no  loss.  He  buys  with  full  knowledge  that  his  title  cannot 
be  absolute  for  two  years.  If  it  is  defeated  by  redemption, 
it  reverts  to  the  lawful  proprietors.  It  would  therefore 
seem  not  to  be  necessary  for  the  purposes  of  justice,  or  to 
effectuate  the  objects  of  the  law,  that  the  right  to  redeem 
should  be  narrowed  down  by  strict  construction.'  Mas- 
terson  v.  Beasley,  3  Ohio  301;  Patterson  v,  Brtndle,  9 
Watts  98;  Chapin  v.  Qirtem'tis,  15  111.  427."  Wyati  v. 
Simpson,  8  W.  Va.  394;  Hays  v.  Heathcrly,  36  W.  Va.  613, 
(15S.E.  223).  Our  statute  differs  in  its  phraseology  from 
the  statutes  of  the  other  states  construed  in  the  foregoing 
decisions.  The  Pennsylvania  statute  is  to  the  effect  that 
if  the  .owner  of  property  sold  tor  taxes  "shall  at  the  time  of 
such  sale  be  a  minor."  The  language  of  the  Iowa  statute 
is,  "If  the  real  property  of  any  minor,  married  woman  or 
lunatic  be  sold  for  taxes."  The  Kansas  statute  is  similar, 
while  our  statute  is,  "Any  infant,  married  woman  or  in- 
sane person  whose  real  esiate  may  have  been  so  sold  (that 
is,  for  taxes)  during  such  disability,"  etc.  The  time  of 
sale  relates  to  the  disability',  and  not  to  the  ownership  of 
the  property;  The  person  must  be  under  disability  at  the 
time  ihe  sale  was  made,  so  as  not  to  be  in  condition  to  re- 
deem  the  property,  under  section  15,  chapter  31,  Code, 
within  one  year  after  the  sale.  The  sale  alone  does  not 
effect  the  transfer  of  the  ownership  of  the  property,  but 
the  owner  at  the  time  of  the  sale,  so  far  as  the  statute  is 
concerned,  continues  to  be  the  owner  until  all  right  of  re- 
demption is  gone,  and  the  title  of  the  property  is  vested  by 
a  proper  deed  in  the  tax  purchaser.  So  that,  if  the  owner 
dies  before  the  time  of  redemption  expires,  his  ownership 
does  not  pass  to  the  tax  purchaser,  but  to  his  heirs;  and 
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they  become,  in  the  eyes  of  the  law,  the  owners  of  the 
property,  for  all  purposes,  until  their  right  of  redemption 
is  forfeited.  Nor  does  the  sale  of  the  property  prior  to 
the  time  the  infants  become  the  owners  thereof  confer 
any  greater  rights  on  the  tax  purchaser  than  if  the  mfants 
were  th,e  owners  at  the  time  of  the  sale,  and  they  are  as 
much  the  owners  in  one  case  as  in  the  other.  Then  why 
should  they  be  allowed  to  redeem  in  the  one  case,  and  not 
in  the  other?  If  the  land  descends  to  them  just  before 
the  sale,  they  are  allowed  one  year  after  reaching  the  age 
of  legal  capacity  to  redeem;  but  if  it  descends  to  them  just 
after  the  sale,  according  to  the  claim  of  the  appellant,  being- 
under  legal  incapacity,  they  cannot  redeem  at  all,  but  their 
guardian,  if  he  has  funds,  or  is  willing  to  advance  the 
same,  may  redeem  in  their  names.  If  they  were  adults, 
they  can  redeem,  but,  being  infants,  they  cannot  act  for 
themselves.  They  cannot  contract  by  themselves,  and 
adults  may  refuse  to  contract  with  them.  They  must  sue 
by  next  friend,  or  guardian.  If  they  have  no  funds,  guar- 
dian, or  next  friend,  it  matters  not  how  valuable  their  real 
estate  may  be.  Owing  to  their  disability  it  must  he  lost 
to  them  forever,  because  their  ancestor  did  not  die  immed- 
iately before,  instead  of  just  after,  the  sale.  This  iaa  dis- 
tinction without  a  difference.  Whenever  infants  own  land, 
it  matters  not  whether  it  came  to  them  before  or  after  the 
form  of  sale  was  gone  through  by  the  sheriff,  their  legal 
disabilities  should  secure  to  them,  one  year  after  their  dis- 
abilities are  removed,  the  right  to  redeem  the  same  from 
absolute  forfeiture.  This  is  now.  and  always  has  been, 
the  just  spirit  of  both  the  Constitution  and  the  laws  of  this 
State.  Such  provision  applies  to  all  the  statutes  of  limita- 
tions and  the  decreesof  our  couits.  If  there  are  instances 
where  it  does  not,  it  is  because  of  unintentional  legislative 
oversight.  There  is  no  oversight  in  this  case,  but  the  true 
meaning  of  the  law  is  plain  enough;  and  this  is  that  if 
lands  are  sold  which  an  infant,  if  an  adult,  would  have  the 
right  to  redeem,  hia  legal  incapacity  secures  to  him  ons 
year  after  he  reaches  his  majority  to  nake  such  redemp- 
tion. This  construction  makes  the  rtalute  jus',  equitable, 
aud  consistent  with  itself,  and  i-s  harmful  to  no  one,  al- 
though it  may   prevent  a  greedy  sj-eculalof  from  securJng- 
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an  infant's  estate  for  little  or  no  consideration  by  enforcinfr 
a  confiscation  thereof  under  the  forms  and  sanction  of  the 
law.  For  instance,  in  the  present  case  the  estate  of  help- 
less,  needy  infants,  to  the  value  ot  about  three  hundred 
and  fifty  dollars,  is  claimed  absolutely  by  the  tax  pur- 
chaser by  reason  of  the  expenditure  of  twenty-two  dollars 
and  fifteen  cents,  and,  according  to  his  pretension,  they 
have  no  redress.  He  refused  to  accept  the  redemption 
money,  amounting,  with  its  interest,  when  tendered  to  him 
by  their  guardian  and  next  friend,  to  the  sum  of  forty  dol- 
lars, and  exhibits  a  willingness  to  expend  many  times  the 
amount  in  unjust  litigation  with  them.  He  stands  by  the 
letter  of  the  law  as  it  appears  at  first  blush,  and  disregards 
its  spirit.  Equity  recognizes  the  Golden  Rule  as  one  of 
its  favorite  maxims,  to  wit:  "As  you  would  that  others 
should  do  nnto  you.  do  you  even  so  unto  them."  If  a  man 
follow  this,  he  will  not  stray  far  from  the  correct  inter- 
pretation of  any  law.  If  the  appellant  had  said,  "As  I 
would  have  Arthur  L.  White  to  do  unto  my  infant  children, 
I  being  dead,  so  I  will  do  unto  his  infant  children,  he  being 
dead,"  the  true  construction  of  the  law  under  discussion 
would  have  been  made  plain  to  him,  and  he  would  have 
reached  the  conclusion  that  the  law  would  always  be  con- 
strued to  avoid  injustice  and  wrong,  and  promote  justice 
and  right,  in  every  possible  case.  By  allowing  these  in- 
fants, by  their  next  friend,  to  have  redeemed  their  land, 
he  would  have  lost  nothing,  but  would  have  received  his 
own,  with  lawful  usury.  This  is  all  he  had  the  legal  right 
to  ask,  and  with  this  he  must  be  satisfied. 

Objection  is  made  that  the  bill  alleges  that  the  property 
was  sold  only  for  the  taxes  of  1894,  whereas  the  deed, 
which  is  an  exhibit  with  the  bill,  shows  that  it  was  for  the 
years  1893  and  1894.  This  is  an  error  that  is  self-correc- 
tory.  The  deed  amends  the  bill.  It  is  not  necessary  to 
enter  into  the  question  of  fraud,  for,  if  it  existed,  the  law 
as  heretofore  expounded  has  rendered  it  abortive. 

There  was  no  appealable  error  committed  in  this  case 
against  the  appellant,  but  there  is  error  against  the  infant 
defendants.  The  sale  of  their  property  should  not  have 
been  authorized  until  all  liens  against  the  same  for  taxes 
or  otherwise  were  first  ascertained  and  determined.     The 
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plaintiffs  being:  infanta  having  no  other  estate  out  of  which 
the  taxes  can  be  paid  and  the  property  redeemed,  a  court 
of  equity  will  sell  the  property,  and  out  of  the  proceeds 
pay  for  such  redemption  and  all  other  taxes  £iid  other  liens 
against  the  same;  but  the  amount  of  such  liens  should  be 
first  ascertained  and  determined,  that  a  fair  sale  may  be 
had,  and  a  clear  title  secured  to  the  purchaser  thereof. 
The  decree  will  be  reversed  and  amended  in  this  respect, 
and  in  all  things  else  affirmed,  and  the  cause  be  remanded, 
to  be  further  proceeded  in  according  to  the  rules  and  prin- 
ciples governing  courtsof  equity.  The  plaintiffs  substan- 
tially prevailing,  the  appellant  must  pay  the  costs  of  this 
appeal. 

Afodtfied. 


CHARLESTON. 

Harvey  z:  Curry. 

Brannon.  Judge,  dissenting. 

Submitted  January  17,  1900— Decided  April  7.  1900. 

1.    Mahrikd  Wouak— Separate  Estate— Charge  Ttfnrean. 

A  purchase  money  note,  specifying  therein  the  property 
on  which  it  ih  a  lien,  signed  and  acknowledged  by  a  married 
woninn,  and  duly  recorded,  is  nol  evidence  sufficient  o(  a  gen- 
eral char^re  apainst  her  separate  eetate.  under  section  is, 
chapter  109,  Acts  1891  (Code,  chapter  66).     (pp.  S02-803). 

Appeal  from  Circuit  Court,  Cabell  County. 
Bill  by  H.  C.  Harvey  against  Emily  J.  Curry.     Decree 
for  defendant,  and  plaintiff  appeals. 

Afflrmcd. 
Campbbi-L,  Ho'-t  &  Campbell,  foi  appellant. 
Makcum,  Makcum  &  Shephkkd,  for  appellee. 

Dent,  Judgk: 

H.  C.  Harvey,  executor,  etc.,  appeals  from  a  decree  of 
the  circuit  court  of  Cabell  County,  rendered  in  a  chancery 
cause  in  which  he  was  plaintiff  and  Emily  J.  Curry  was  der 
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fendant  The  facts  are  as  follows,  taken  from  the  brief 
of  plaintiff's  coansel;  "On  the  Ist  day  of  December,  1892, 
petitioner's  testator,  then  in  life,  was  seised  and  possessed 
of  certain  lots  in  Milton,  Cabell  Coonty,  West  Virginia, 
with  a  hotel  situated  thereon.  He  sold,  and  by  deed  con- 
veyed the  same  to  Emily  J.  Curry,  then  and  now  the  wife 
of  B.  F.  Curry,  fur  the  consideration  of  one  thonsapd  five 
hundred  dollars,  evidenced  by  five  promissory  notes,  for 
three  hundred  dollars  each,  payable  in  one,  two,  three, 
four,  and  five  years,  with  interest.  On  the  same  day,  the 
said  Emily  J.  Curry  and  husband  conveyed  said  real  estate 
to  one  Rufus  Switzer,  in  trust  to  secure  the  payment  of 
said  notes.  The  grantee  took  possession  of  said  hotel 
property,  and  opened  business  in  her  own  name.  Each  of 
said  five  promissory  notes  was  acknowledged  by  the  said 
Emily  J.  Curry  before  a  notary  public,  and  they  were  ad- 
mitted to  record  in  the  clerk's  oflScs  of  the  county  court  of 
Lincoln  County.  She  failed  to  pay  the  first  installment  of 
the  purchase  money,  and  the  testator,  then  in  life,  insti- 
tuted suit  in  chancery,  on  the  26th  day  of  March,  1894,  in 
the  circuit  cuurt  of  Lincoln  County,  seeking  to  collect  that 
installment  out  of  the  separate  real  estate  of  the  said 
Emily  J.  Curry,  situated  in  said  Lincoln  County.  A  decree 
subjecting  the  rents  and  profits  of  said  real  estate  was 
entered  by  default,  but  was  afterwards  set  aside  on  mo- 
tion.  The  testator  having  died,  on  the  17th  day  of  Novem- 
ber, 1897,  your  petitioner,  aa  executor,  filed  an  amended 
bill  and  bill  of  revivor.  The  case  was  then  transferred  to 
the  circuit  court  of  Cabell  County,  by  consent  of  parties. 
Emily  J.  Curry  then  appeared  to  the  amended  bill,  and  de- 
murred to  the  same,  and  the  court  sustained  the  demur- 
rer, and  dismissed  the  bill,  with  costs.  The  deed  of  trust, 
and  the  notes  for  the  deferred  installments  of  the  purchase 
money,  were  executed  when  chapter  66  ol  the  Code,  as 
amended  by  the  Acts  of  1891,  was  in  force.  After  the 
original  bill  bad  been  tiled,  and  before  the  death  of  the  tes- 
tator, the  real  estate  was  sold  under  the  deed  of  trust, 
bringing  one  thousand  dollars,  which,  after  paying  the 
costs  of  the  sale,  was  applied  to  the  fourth  and  fifth  notes 
and  their  extinguishment,  and  the  balance  credited  on  the 
third  note,  leaving  the  first  and  second  notes,  and  a  por- 
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tion  ot  the  third,  remaining  unpaid.  The  debt  sought  to 
be  collected  was  for  purchase  money  of  real  estate  con- 
veyed to  her,  as  her  sole  and  separate  property.  Her 
promise  to  pay  the  same  was  evidenced  by  writings  signed 
by  her,  to  wit,  the  deed  of  trust  and  the  notes;  and  they 
were  both  acknowledged  and  recorded,  as  required  bv  sec- 
tion 12  of  chapter  66,  as  amended  by  the  Acts  of  1S91,  and 
they  show  upon  their  face  for  what  said  debt  was  created. 
The  bill  also  shows  that  she  is  the  owner-of  separate  real 
estate  in  Lincoln  County,  the  rents  and  profits  of  which 
petitioner  was  seeking  to  subject  to  the  payment  of  said 
debts.  The  court  below  sustained  the  demurrer  upon  the 
ground  that  there  should  have  been  some  express  language 
by  Emily  J.  Curry,  either  in  the  notes  or  deed  of  trust,  ex- 
pressing an  intention  to  charge  her  separate  property, 
real  and  personal,  and  the  rents,  issues,  and  profits  there- 
of, to  tne  payment  of  said  debt." 

The  deed  of  trust,  having  been  given  to  cover  the  spe- 
cific property  therein  conveyed,  cannot  be  held  to  cover  or 
apply  to  any  oiher  property,  but  must  be  confined  to  the 
property  covered  thereby.  The  notes  being  secured 
thereby,  presumptively  shows  an  intention  by  the  grantor 
and  obligor  not  to  charge  any  other  property  with  their 
payment.  The  only  question,  then,  presented  is  whether 
the  law  makes  the  notes  a  charge  on  the  obligor's  general 
separate  estate,  without  any  expressed  intention  to  do  so 
on  her  part,  under  section  12,  chapter  66,  Acts  1891.  The 
notes  are  in  the  following  form,  to  wit: 

•'S300.00. 

"Two  years  after  date  I  propiise  to  pay  to  the  order  of 
Ro.  T.  Harvey,  three  hundred  dollars,  with  interest  from 
date  (interest  payable  annually).  This  note  is  gHen  as 
part  of  the  purchase  money  for  the  hotel  property  in  the 
town  of  Milton,  West  Virginia,  this  day  conveyed  to  me  as 
for  my  separate  estate  by  said  Eo.  T.  Harvey. 

"Witness  ray  hand  this  1st  day  of  December.  1892. 

"Emily  J.  x  Clark. 

Iiiiirk 

"Executed  and  acknowledged  before  the  subscriber  this 
1st  d..y  of  Decern.  1S92. 

"T.  M.  Smith,  N.  P." 
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It  certainly  seems  plaia  from  tbe  reading  of  the  statute 
that  it  was  not  the  intention  of  the  legislature  to  leave  so  im- 
portant a  matter  open  to  question,  but  that  the  language 
used  was  to  put  it  beyond  cavil  or  dispute.  It  is  equivalent 
to  saying  that  a  married  woman  may  charge  her  separate 
property  and  estate,  real  and  personal,  and  the  rents,  is- 
sues, profits,  and  increase  thereof,  by  a  writing  duly  exe- 
cuted and  acknowledged  by  her,  and  duly  recorded  in  the 
proper  clerk's  office,  stating  the  amount  of  the  debt  and 
for  what  it  was  created.  The  execution  and  acknowledg- 
ment of  a  note  does  not  evidence  any  intention  on  her  part 
to  charge  her  general  separate  estate,  especially  when 
specific  property  is  therein  mentioned  on  which  such  note 
IS  to  be  a  lien.  Had  she  intended  so  to  do,  it  would  have 
been  so  provided  in  the  deed  of  trust.  The  same  section 
permits  her  to  charge  her  separate  estate  for  the  wages- 
of  a  domestic  or  laborer,  or  for  the  necessaries  of  life  for 
herself  or  children,  by  the  mere  contraction  of  a  debt  for 
these  purposes.  So  that  the  execution  and  acknowledg- 
ment of  the  writing  for  the  other  specified  purposes  is 
not  to  show  the  amount  of  the  debt,  and  for  what  purpose 
it  was  created,  as  these  things,  as  in  the  other  cases  men- 
tioned, could  be  easily  established  by  extraneous  evidence; 
but  that,  being  for  the  purpose  and  the  amount  mentioned, 
she  is  willing  and  does  make  the  same  charge  against  her 
separate  estate,  thus  acting  advisedly  and  with  full  know- 
ledge of  the  facts.  The  object  of  the  law  being  to  prevent 
her  separate  estate  being  devoured  by  charges  against  the 
same  without  her  express  will  or  consent,  except  as  to- 
the  wages  of  domestic  or  laborer,  or  for  necessaries  for 
herself  or  children,  the  charge  may  be  so  implied.  It  is 
the  charge  made  by  her  that  is  to  be  evidenced  by  a  writ- 
ing showing  the  amount  and  purpose,  and  such  charge  is 
not  to  be  left  to  implication;  otherwise,  acknowledgment 
would  be  wholly  unnecessary. 

AJ^rmed. 

Brannon,   Judge,  (dissenting): 

I  think  that,  as  both  deed  of  trust  and  notes  show  what 
the  debt  was  contracted  for,  and  that  it  was  such  a  debt 
as  the  married  woman  was  by'  the  act  of  ISyi  allowed   to 
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contract,  and  those  instruments  were  recorded,  the  debt 
binds  all  her  estate.  Before  that  act  no  one  would  ques- 
tion this,  and  that  act  only  intended  to  curtail  her  con- 
tractingf  capacity  by  limiting  it  to  certain  debts,  and  this, 
being  a  debt  allowed  by  the  act,  has  the  force  of  a  debt 
made  before  that  act.  Notice  that  the  act  does  not  say 
that  the  instrument  to  charge  shall  specify  the  property 
charged,  but  only  the  amount  of  the  debt,  and  for  what 
contracted.  A  debt  created  for  one  piece  of  separate  es- 
tate binds  all,  to  be  enforced  by  pnoper  process.  If  con- 
tracted before  chapter  3,  Acts  1893, 1  think  by  chancery, 
to  subject  rents  and  profits  during  coverture;  if  after 
that  act,  by  judgment  binding  the  corpus  or  fee  as  a  lien 
to  be  enforced  by  execution  against  personalty  or  in  equity 
against  her  land,  miliamson  v.  CUne,  40  W.  Va.  194, 
(20  S.  E.  917) ;  Oney  v.  Ferguson,  41  W.  Va.  568,  (23  S.  E. 
710). 


CHARLESTON. 

BuRLiKGHAH  el  al.  V.  Vandevender. 
Submitted  January  11,  IvOO— Decided  April  7.  1900. 

CONTINQENT  ESTATES — PartU». 

Seclion  30,  chapter  71,  Code,  relating  to  the  sale  of  contin- 
gent estates,  in  requiring  all  persona  then  living  and  contin- 
gently interested     to     be     made     defendants,  includes  only 

non ascertainable  or  not  in  being:,     (p,  805). 

Decree— fiemo(e  Intercgta—Partieii. 

A  decree  rendered  for  the  sale  of  real  estate  subject  to 
contingencies  is  binding  on  all  thonc  who  are  remotely  in- 
terested, and  whose  identity  is  legally  nonascertainabie,  whrii 
their  possible  contingent  interests  are  represented  by  proper 

parties     to    the  suit,    holding    similar   estates,    prior    In  right. 

<p.  808). 
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8.    Equitable  DourRtsa—Partie*. 

The  equitable  doctrine  of  repreaentation  by  persone  aim- 
ilar  and  prior  in  estate,  for  the  purpoBca  of  convenience  and 
jiiBttce,  applies,  of  necessity,  in  all  cases  where  possible  heira 
or  deviBces  contingently  interested  are  physically  or  legally 
not  In  being',  or  non  ascertain  able.    (p.  S07). 

Appeal  from  Circuit  Court,  Roane  County. 

Bill  by  Lillie  R.  Burlingham  and  others  against  M.  L,. 
Vandevender.  Decree  for  plaintiffs,  and  defendant  ap- 
peals. 

A^rtN^d. 

J.  G.  SCHiLUNG,  for  appellant. 
Walter  Pendleton,  for  appellees. 

Dent,  Judge: 

Lillie  R.  Burlingham  and  Morris  O.  Brooks  instituted 
a  suit  in  chancery  in  the  circuit  court  of  Roane  County  to 
enforce  -the  payment  of  a  certain  balance  of  purchase 
money  against  a  tract  of  land  purchased  of  them  by  the 
defendant,  M.  h.  Vandevender,  and  obtained  a  decree  for 
the  sale  of  the  same,  from  which  the  defendant  appeals. 
The  facts  are  as  follows:  The  defendant  purchased  the 
land,  and  they  sold  it,  in  fee.  On  an  examination  of  their 
title,  it  is  found  that  they  only  had  a  life  estate,  and  the  fee 
was  contingently  invested  in  their  children,  or.  In  absence 
of  their  children,  in  their  legal  heirs.  They  immediately 
instituted  suit,  under  section  20,  chapter  71,  Code,  for  the 
purpose  of  acquiring  the  fee,  so,  that  they  might  comply 
with  their  sale  to  their  vendee.  Such  proceedings  were 
had  that  the  circuit  court  of  Kanawha  County  directed 
the  sale  of  the  land.  Mrs.  Burllngbam  became  the  pur- 
chaser, and  the  sale  was  confirmed,  and  the  property  con- 
veyed to  her  by  a  commissioner  of  the  court.  She  exe- 
cuted and  tendered  a  deed  to  Vandevender,  who  refused  to 
accept  the  same,  and  this  suit  was  instituted  and  the  deed 
tendered  therein.  Vandevender  claims  that  the  deed,  under 
the  decree,  is  not  sufficient  to  vest  in  him  the  fee  to  the 
land,  and  asks  that  the  sale  be  canceled,  and  that  the 
parties  be  restored,  as  near  as  may  be,   to  their  original 

L:,j,l...dbyClOO^Ie 


806  BCTRLINGHAM  V.  VaNDEVENDKR.  [47 

condition.  Tbe  circuit  court,  being  of  tbe  opinion  that  the 
deed  was  sufiBcient  to  convey  the  fee,  granted  the  relief 
prayed  by  tbe  planitiffs.  The  devise  under  which  the 
plaintitts  acquired  their  estate  in  tbe  land,  contained  in 
the  will  of  their  mother,  Cynthia  E.  Broolis,  deceased,  is 
as  follows,  to  wit:  "I  bequeath  to  ray  children.  LJIlie  R. 
Brooks  Burlingham  and  Morris  Oden  Brooks,  all  the  real 
estate  (by  which  I  mean  houses  or  lands)  of  which  I  may 
die  possessed  or  entitled  to,  or  in  which  I  may  leave  an  in- 
terest, whatsoever,  to  have  the  same  so  long  as  the}-  may 
live,  in  equal  proportions;  at  their  death  the  same  to  de- 
scend to  their  respective  children,  fcr  stirpes,  and  not  per 
.capita.  Should  either  of  my  said  children  die  before  the 
other,  having  no  children  living,  I  bequeath  all  the  inter- 
est of  the  said  child  so  dying  to  the  survivor  of  my  children 
to  be  held  in  like  manner  as  such  survivor  holds  the  prop- 
erty (real  estate)  received  from  me.  Should  both  of  my 
children  die  childless,  I  leave  all  of  said  real  estate  to 
their  lawful  heirs," 

Section  20,  chapter  71,  Code,  under  which  title  in  fee 
was  sought  to  be  acquired,  is  as  follows:  "When  any  es- 
tate, real  or  personal,  is  given  by  will  or  deed  to  any  per- 
son subject  to  a  limitation  contingent  upon  the  dying  of 
any  person  without  heir  or  heirs  of  the  body  or  issue  of 
tne  body  or  children  or  offspring  or  descendantor  other 
relative,  it  shall  be  lawful  for  the  circuit  court.  uiH>n  a  bill 
filed  by  the  person  holding  the  estate  subject  to  such  lim- 
itation, in  which  bill  all  persons  then  living  and  contin- 
gently interested  shall  be  made  defendants,  to  decree  a 
sale  of  such  estate,  real  or  personal,  and  to  invest  the  pro- 
ceeds of  sale,  under  the  decree  of  the  court,  for  the  use 
and  benefit  of  the  person  so  holding  the  estate,  subject 
to  the  limitation  of  the  deed  or  will  creating  the  estate. 
*  *  *  "To  their  suit  to  acquire  the  fee  the  children  of 
Mrs.  Burlingham  and  the  father  of  the  plaintiffs  were  made 
parties,  as  being  the  known  persons  contingently  inter* 
ested  in  the  land.  TAe  only  question  then  presented  is 
as  to  the  jurisdiction  of  the  circuit  court  to  make  sale  so 
as  to  perfect  the  title.  The  statute  provides  that  "all 
persons  then  living  and  contingently  interested  shall  be 
made  defendants."     This  is  an  impossibility  in  this  case,. 
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for  no  one  cao  tell  who  are  the  living  persons  continjfently 
interested,  as  nu  one  is  the  "heir  of  the  living."  For  a 
case  of  this  kind  the  statute  han  evidentlymade  no  pro- 
vision, and,  unless  the  rules  of  equity  as  to  necessary 
parties  under  the  doctrine  of  representation  have  provided 
a  remedy,  such  property  so  situated  would  be  tied  up  in- 
definitely. In  15  Enc.  PI.  &  Prac.  627,  the  law  is  stated 
to  he  that  "where  it  appears  that  a  particular  party, 
though  not  before  the  court  in  person,  is  so  far  represented 
by  others  who  are  before  the  court  in  person  that  bis  in- 
terests receive  actual  and  efficient  protection,  his  actual 
joinder  may  be  dispensed  with,  and  the  decree  may  be 
held  to  be  bindinfr  upon  him."  This' rule  is  founded  on 
convienence,  and  often  the  necessity  of  things.  As  is  said 
in  the  case  of  Faulkner  v.  JJazis,  18  Grat.  6W,  it  "applies 
to  living  persons,  who  are  allowed  to  be  made  parties  by 
representation,  for  reasons  of  convenience  and  justice, 
because  their  interests  will  be  sufficiently  defended  by 
others  who  are  personally  parties,  and  who  have  motives 
both  of  self-interest  and  affection  to  make  such  defense, 
and  it  is  therefore  unnecessary  to  make  sucn  living  per- 
sons parties,  and.  indeed,  improper  to  do  so,  and  thus 
compel  them  to  litigate  about  an  interest  which  mav  never 
vest  in  them.  But^he  rule  also  often,  and  a.  fortiori,  ap- 
plies to  persons  not  in  being,  and  who.  of  course,  may 
never  be  in  being,  who  are  allowed  to  be  made  parties  by  ■ 
representation,  for  reasons,  not  only  of  convenience  arid 
justice,  but  of  necessity,  also,  because  it  is  impossible  to 
make  them  personally  parties.  It  will  be  found  bv  an  ex- 
amination of  all  the  cases  that  the  rule  and  the  reason  of 
it  go  to  this  extent,  and  that  necessity  is  recognised  as  an 
all-sufScient  reason  for  it,  whenever  such  necessity  ex- 
ists. lnGifard\.  Horl,  1  Schoales  &  L.  409,  Lord  Red- 
esdale  uses  this  language,  which  is  quoted  bv  Judg-e  Lee 
in  Baylors's  Lessee  v.  Dejarnettc,  13  Grat.  152:  'Where 
all  the  parties  are  brought  before  the  court  that  can  be 
brought  before  it,  and  the  court  acta  on  the  property  ac- 
cording to  the  rights  that  appear,  without  fraud,  its  de- 
cision must,  of  necessity,  be  final  and  conclusive.  It  has 
been  repeatedly  determined  that  if  there  be  tenant  for 
life,  remainder  to  his  first  son  in  tail,  remainder  over,  and 
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he  is  brought  before  the  court  before  he  has  issue,  the 
coDting^nt  remainder-men  are  barred.'  See,  also.  Finch 
V.  Finch,  2  Ves.  Sr.  491;  Calv.  Parties,  52,  note  7."  Bay- 
lor's lessee  V.  Dejarnetie,  13  Grat.  152;  Troth  v.  Robert- 
son, 78  Va.  46;  Storv  Eq.  PI.  §§  142,  147,  inclusive.  In 
the  case  of  Hale  v.  Hale,  146  111.  227,  33  N.  E.  858,  20  L. 
R.  A.  247,  it  is  said:  "Especially  is  this  doctrine  appli- 
cable where  the  persons  not  before  the  court  are  only  pos- 
sible parties  not  in  esse,  and  where  the  interests  of  all 
parties  in  being  require  a  decree  which  will  completely 
and  finally  dispose  of  the  subject-matter  of  the  litiga- 
tion." Heirs  of  living  persons  are  just  as  much 
not  in  being  as  though  they  were  persuus  unborn, 
and  it  would  not  only  be  inconvenient,  but  unjust, 
to  prevent  the  enjoyment  of  estates  by  those  who 
are  in  being  and  known,  because  of  a  remote  contingency 
that  such  estates  may  some  day  pass  to  persons  unknown 
and  nonascertatnable.  If  proper  parties  are  before  the 
court  to  represent  all  interests,  so  that  the  same  may  be 
properly  adjudicated,  the  decree  is  complete  and  conclu- 
sive on  all  unknown  persons  who  may  be  remotely  and 
continirently  interested.  When  the  decrees  under  con- 
sidertion  were  rendered  by  the  circuit  court,  all  interests 
were  represented  as  fully  as  it  was  possible  to  do  so,  and 
even  more  fully  than  the  law  required, because  it  was  hardly 
necessary  to  make  possible  heirs  parties,  when  the  whole 
estate  was  already  represented  by  the  life  tenants  and  the 
children  in  whom  the  contingent  remainder  vested,  which 
could  only  be  defeated  or  interfered  with  by  the  birth  of 
other  children  or  their  death  before  the  life  tenants.  The 
interests  of  all  possible  heirs  were  amply  represented 
and  protected.  The  only  object  of  the  suit  was  to  chang« 
the  character  of  the  estate,  and  preserve  and  render  it  pro- 
ductive and  profitable,  for  the  benefit  of  both  the  life  es- 
tate and  the  remainder.  The  conclusion,  therefore,  is 
that  by  the  decrees  and  deeds  made  in  pursuance  there- 
with the  indefeasible  fee  of  the  land  vested  in  the  plaintiff, 
subject  only  to  the  vendor's  lien.  The  costs  of  the  appeal 
follow  the  result  of  the  litigation.  The  decree  is  afBrmed, 
and  the  cause  remanded  for  further  proceedings. 

A^nned. 

L:,j,i..db^CiOO^Ie 
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CHARLESTON. 

Watson  v.  Hufry  et  al. 

Submitted  February  2,  1900— Decided  April  7,  1900. 

J.     Appeai,— FaoM  3vaTics— Appellee. 

Where  n  party  appeals  to  the  circuit  court  from  a  judg- 
ment rendered  againat  him  by  a  justice,  he  cannot,  on  hie  own 
motion,  have  hie  appeal  diamisaed,  and  the  judgment  of  the 
justice  affirmed,  over  the  objection  of  the  appellee,     (p.  811). 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  J.  Creed  Watson  against  J.  H.  Hurry  and 
others.  Judgment  for  defendants  and  plaintiff  brings 
error. 

Reversed. 

Samuel  V.  Woods,  for  plaintiff  in  error. 

W.  T.  Ice  and  W.  B.  Kittle,  for  defendants  in  erorr. 

English,  Judge: 

On  the  15th  day  of  May,  1897,  J.  C.  Watson  brought  a 
civil  action  for  the  recovery  of  money  against  W.  E.  Wat- 
son and  J.  H.  Hurry,  demanding  judgment  for  two  hun- 
dred dollars.  On  July  19,  1897,  a  trial  was  bad,  and  judg- 
ment rendered  in  favor  of  J.  C.  Watson  for  forty  dollars 
and  costs.  On  June  29,  1897,  the  defendant.  Hurry,  ap- 
pealed from  the  judgment  of  said  justice  to  the  circuit 
court  of  Barbour  County;  and  on  June  1,  1899,  the  appel- 
lant, J.  H.  Hurry,  by  his  attorney,  moved  the  court  to  dis- 
miss his  appeal  and  confirm  the  judgment  of  the  justice, 
which  mutton  was  resisted  by  the  plaintiff,  J.  C.  Watson; 
and  said  motion  was  sustained,  and  the  appeal  dismissed, 
and  it  was  further  considered  by  the  court  that  the  judg- 
ment of  the  justice  be  confirmed,  and  that  the  plaintiff 
recover  from  the  said  J.  H.  Hurry,  S.  A.  More,  and  C.  J. 
Teter,  who  signed  the  appeal  bond,  the  sum  of    forty- 
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three  dollars  and  forty  cents,  being-  Ibe  amount  of  said 
judgment  and  costs,  with  damag-es  thereon  at  the  rate  of 
ten  percent,  per  annum  from  June  20, 1897,  the  date  of  said 
appeal,  until  paid,  and  the  costs  of  the  suit  in  the  circuit 
court  expended,  to  which  action  and  ruling*  of  the  court 
said  J.  C.  Watson  excepted,  and  obtained  this  writ  of  er- 
ror. 

It  is  claimed  by  the  plaintiff  in  error  that  the  circuit 
court  erred  In  allowing  appellant  to  dismiss  his  appeal  over 
his  objection;  also,  that  it  was  error  to  affirm  in  the  circuit 
court  the  judg-ment  of  the  justice,  without  a  new  trial, 
against  the  objection  of  the  plainiff  in  error,  for  the  reason 
that  the  appeal  vacated  the  judgment  of  the  justice,  and 
entitled  the  appellee  to  a  trial  upon  the  appeal  tfe  nozo 
did  the  court  err  in  allowing  the  appellant,  Horry,  to  dis- 
miss his  appeal,  and  then  by  proceeding  to  confirm  the 
judgment  of  the  justice,  with  interest  and  costs?  As  the 
case  stood  upon  the  docket  of  the  justice,  the  plaintiff.  Wat- 
son, had  a  judgment  against  Hurry  for  forty  dollars  and 
costs.  Not  being  satisfied  with  that.  Hurry  appealed  to 
the  circuit  couri,  which  had  the  effect  of  not  only  entitling 
him  to  a  trial  dc  novo,  but  ot  vacating  the  judgment.  See 
Freem.  Judg-m.  p.  598.  5  328;  also,  Eravs  v.  Tay/or,  2S  W. 
Va.  188,  in  which  Snyder.  Judge,  delivering  the  opinion  of 
the  Court,  said:  "In  such  case,  where  the  effect  of  the  ap- 
peal is  to  transfer  theaction  toan  appellate  court, in  which 
the  cause  is  to  be  tried  rfc  novo,  and  the  controversy  is  to 
be  settled  by  a  judgment  in  such  court,  regardless  of  the 
judgment  appealed  from,  the  appeal  operates,  not  only  to 
suspend  the  judgment  of  the  justice  or  inferior  tribunal, 
but  vacates  it  and  sets  it  aside,  so  that  it  cannot  be  used  as 
evidence  or  as  the  foundation  of  an  action  in  any  court,"' 
Such  being  the  case,  it  is  at  once  perceived  what  injustice 
and  wrong  would  be  inflicted  upon  the  plaintiff  in  error  if 
the  action  of  the  court  below  were  affirmed.  The  defend- 
ant in  error  by  his  appeal  deprives  the  plaintiff  in  error  of 
any  benefit  of  his  judgment  from  its  date,  June  19.  1897, 
until  June  1, 1899,  and  then,  not  willing  to  incur  the  risk  of 
a  new  trial,  dismisses  his  case,  and  asks  the  court  to  con- 
firm the  judgment  of  the  justice,  when  the  statute  ex- 
pressly says  that,  if  either   party  require  it,  a  jury   shall 
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be  selected  and  impaneled  to  try  the  cause,  and  that  all 
lawful  evidence  produced  in  relation  to  the  matter  in  differ- 
ence shall  be  heard,  whether  such  evidence  was  produced 
before  the  justice  or  not,  and  the  cause  shall  be  determined, 
without  reference  to  the  judgment  of  the  justice,  on  the 
principles  of  law  and  equity.  So,  that,  when  a  case  is 
brought  into  a  circuit  court  on  appeal  from  a  judgment  of  a 
justice,  the  right  to  a  trial  de  vovo  is  not  confined  to  the  ap- 
pellant alone,but  both  parties  have  the  riff ht  to  have  the  case 
heard  and  determined  without  reference  to  the  judgment 
of  the  justize;  and  the  appellant,  having  brought  the  case 
to  the  circuit  court,  cannot  ask  that  court  to  affirm  the  judg- 
ment of  the  justice,  and  thereby  avoid  the  risk  and  conse- 
quences of  a  new  trial,  which  his  action  has  entitled  the  ap- 
pellee to  have,  either  before  the  court  or  a  jury.  For  these 
reasons,  the  judgment  complained  of  is  reversed,  and  the 
case  remanded. 

Rcvcncd. 


CHARLESTON. 

Davis  v.  Vass  cl  aJ. 
Submitted  January  20,  I'JOO— Decided  April  7,  I'WO. 

JCDGMEKT  JjlKX—EiHiitil/l<;  I'-tcris/. 

B.  sold  a  trai-t  of  land  tct  V.  for  five  hundred  and  fifty  dol- 
lars, of  which  V.  iioid  two  hundred  and  fifty  dollars,  nii'I 
went  into  piissi-.-isiim  of  the  lanil,  oecupyinsr  it  with  his  fav.i- 
ilj',  y,  piiiii  no  mure  on  the  land,  and  left  his  familj-  to 
maintain  themselves,  but  returning  home  and  remaining'  at 
hiK  pleusiire.  II..  claiming  thnt  V.  had  relinquished  his  pur- 
chase, sold  the  Iniid  to  I.,  the  wife  of  V.,  for  three  hundred 
nnd  six  dollars,  slie  iiaying  in  tash  seienty  dollars  from  htr 


.yClOO^IC 


812  Davis  v.  Vass.  [47 

own  means,  and  glvin?  her  noten  for  the  reelclue  of  the  pur- 
chase money.  O.,  having  a  Judgment  against  V.,  rendered 
on  a  debt  existing  at  the  time  V.  paid  the  two  hundred  and 
fifty  dollars  on  the  land,  filed  his  bill  to  enforce  his  judgment 
a^inst  V.'s  equitable  interest  In  the  land.  E^d,  Tliat  such 
interest  was  liable  to  the  judgment,     (pp.  8U-814). 

2.  lAKS—Prionty— Subrogation. 

I.,  having  purchased  the  land  In  good  faith,  without  know- 
ledge  of  D.'s  debt  against  V..  and  having  paid  the  Berenty 
dollars  from  her  own  means,  ia  entitled  to  be  subBtitated  to 
the  rights  of  B.  as  vendor  to  that  amount  prior  to  the  claim 
of  D.     (p.  814). 

3.  IjIK^— Unpaid  Purehast  lion  fy. 

The  balance  of  the  purchBue  money  unpaid  and  due  to  R 
from  I.  is  the  firat  ilen  on  tlie  said  land.     (p.  816). 

Appeal  fiom  Circuit  Court,  Summers  Coanty. 
Bill  by  George  N.  Davis  against  Isabelle  Vass  and  others. 
Judgment  for  plaintitf,  and  certain  defendants  appeal. 
Reversed. 
A.  R.  Heflin  and  J.  W.  Arbuckle,  for  appellants. 
J.  W,  Davis,  for  appellee. 

McWhorter,  President: 

This  was  a  suit  to  enforce  a  judgment  of  George  N.  Da- 
vis against  J.  F.  Vass  for  sixty-three  dollars  and  ninet;- 
eigbt  cents  and  three  dollars  and  five  cents  costs  against  a 
tract  of  land  sold  by  J.  C.  Bright  to  said  Vass  fur  the  coo- 
sideration  of  five  hundred  and  fifty  dollars,  of  which  two 
hundred  and  fifty  dollars  was  paid,  and  Vass  placed  in  pos- 
session of  the  land.  Vass  failed  to  pay  any  more  of  the 
purchase  money,  and  Bright  sold  the  land  to  Belle  Vass, 
the  wife  of  J.  F.  Vass,  for  three  hundred  and  six  dollars 
and  fifteen  cents,  uf  which  she  paid  seventy  dollars  or  sev- 
enty-five dollars,  and  gave  three  notes  for  the  residue,  pay- 
able in  the  future.  Bright  claimed  that  the  contract  be- 
tween himself  and  J,  F.  Vass  was  rescinded  some  sixteen 
or  eighteen  months  before  the  sale  by  Bright  to  Mrs.  Vass. 
Vass  and  bis  wife  and  family  remained  in  possession  of 
the  property  from  the  time  it  was  sold  to  J.  F.  Vass  up  to 
the  time  this  suit  was  instituted.  Plaintiffs  bill  charges 
that  at  the  time  Vass  purchased  he  owed  the  debt  to  plain- 
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tiff,  wbich  was  reduced  toa  judgmeut,  and  execution  is- 
sued thereon,  and  the  same  returned,  "No  property 
found;"  that  Vass  owed  divers  other  creditors,  and  was 
insolvent,  and  that  he  procured  the  sale  to  be  made  to  his 
wife  to  hinder,  delay,  and  defraud  plaintiff  and  other  cred- 
itors;  that  Belie  Vass  had  no  estate,  real,  personal  or 
mised  when  Vasa  purchased  the  property,  or  when  she 
married  Vass,  and  that  she  had  acquired  none  up  to  the 
time  she  gave  the  notes,  and  she  took  the  title  bond  to  her- 
self for  the  land  to  enable  her  said  husband,  J.  F.  Vass,  to 
cheat  his  creditors,  and  especially  the  plaintiff,  and  to  hin- 
der and  debar  his  creditors  in  the  collection  of  their  debts; 
that  said  title  bond  was  taken  by  fraud,  and  is  void  as  to 
plaintiff's  debt,  and  that  Belle  Vass  had  never  paid  one 
cent  to  Bright  for  said  land,  but,  so  far  as  payments  were 
made,  they  were  made  by  the  property  and  money  of  J.  F. 
Vass.  Defendant,  Belle  Vass,  answered  the  bill,  denying 
all  fraud  or  koowleds^e  of  fraud,  and  that  she  knew  any- 
thing of  the  debt  of  plaintiff  against  her  husband,  and  that 
it  is  a  lien  or  in  any  wise  a  charge  upon  the  land  in  contro- 
versy; avers  that  she  purchased  the  land  from  Bright  on 
the  13th  of  November,  1897,  for  three  hundred  and  six  dol- 
lars and  fifteen  cents, — paid  cash  seventy  dollars  from  her 
own  means,  and  without  the  advice  or  consent  of  her  said 
husband,  and  gave  her  notes  for  the  residue;  that  as  mat- 
ter  of  fact  her  husband  does  not  stay  at  home  with  her  but 
very  little  of  the  time,  and  for  several  years  she  and  her 
two  sons  have  maintained  and  supported  themselves,  and 
have  virtually  had  no  aid  from  her  husband;  that  she  is  in- 
formed that  her  said  husband,  J.  F.  Vass,  did  at  one  time 
contract  for  the  land  with  Brigbt,  but  failed  to  comply  with 
his  contract,  and  that  about  August,  18%,  he  resold  the 
same  to  Bright  for  the  purchase  money;  that  she  learned 
the  land  was  for  sale,  and  upon  seeing  Mr.  Bright,  entered 
into  the  said  contract  of  purchase;  that  the  purchase  was 
in  entire  good  faith,  and  without  any  intention  to  defraud, 
and  denies  each  and  every  allegation  of  the  bill  not  admit- 
ted in  the  answer.  Defendant,  Brigbt,  also  answered  the 
bill,  and  admits  that  he  at  one  time  sold  the  land  toJ.  F. 
Vass,  but,  he  having  failed  to  pay  for  it,  and  being  unable 
to  do  so,  the  contract  was  rescinded,  and   that  about  two 
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years  thereafter  he  sold  it  to  Mrs.  Vass,  who  paid  him 
cash  seventy  dollars,  and  gave  her  three  notes  for  the  resi- 
due of  the  price,  which  was  three  hundred  and  six  dollars, 
the  contract  and  notes  dated  November  13,  1897;  that  all 
of  said  Dotes  are  due  and  unpaid;  denies  all  cDarges  of 
fraud  and  collusion  made  in  plaintiff's  bill;  and  avers  that 
the  sale  to  Belle  Vass  was  a  bona  jidc  transaction,  and  for 
valuable  consideration,  and  in  no  way  connected  with  J. 
F.  Vass,  and  that  respondent  has  a  lien  on  said  land  for 
the  amount  still  due  from  Belle  Vass  prior  in  time  and  par- 
amount in  equity  to  plaintiffs'  claim,  and  asks  that  his  in- 
terests be  protected,  having  fully  answered,  etc.  Deposi- 
tions of  witnesses  were  taken  and  filed  in  the  cause,  which 
was  heard  on  the  9th  of  February,  1899,  when  it  was  found 
that  the  legal  title  to  the  land  was  in  J.  C.  Bright,  but  that, 
J.  F.  Vass  having  purchased  the  land  from  Bright,  and 
paid  at  least  the  sum  of  two  hundred  and  £fty  dollars  on 
account  of  the  purchase  money,  and  the  attempt  to  rescind 
that  contract  and  make  a  new  sale  to  defendant.  Belle  Vass, 
the  wife  of  said  J.  F.  Vass,  was  a  fraud  on  the  rights  of 
plaintitf,  Davis,  and  that  the  said  J.  F.  Vass  still  had  an 
equitable  interest  in  the  land  to  the  extent  of  two  hundred 
and  fifty  dollars,  which  is  liable  to  plaintiff's  debt;  and  it 
was  decreed  unless  said  S.  F.  Vass  pay  to  plaintiff,  Davis, 
seventy-eight  dollars  and  fifty  four  cents  with  interest, 
within  thirty  days,  that  the  said  land  be  sold  by  the  com- 
missioners named  in  the  decree  for  the  purpose  on  the 
terms  set  out, — enough  cash  to  pay  costs  of  suit  and  ex- 
penses of  sale,  the  residue  in  two  payments  at  six  and 
twelve  months,  with  interest  from  date,  taking  purchaser's 
bonds  with  good  personal  security, — and  the  proceeds, 
when  collected,  be  paid— First,  to  toe  plaintiff  said  sum  of 
seventy-eight  dollars  and  fifty-four  cents,  with  interest 
from  date  of  decree;  second,  to  J.  C.  Bright,  two  hundred 
and  forty-three  dollars  and  twenty-seven  cents,  being  the 
amount  due  from  Belle  Vass  to  said  Bright  on  the  purchase 
set  up  in  heranawer;  and,  third,  to  Belle  Vass  any  residue 
that  raav  remain  in  the  bandsof  the  commissioners  arising 
from  the  sale.  Defendants,  Belle  Vass  and  J,  C.  Bright,  ap- 
pealed from  this  decree,  and  clai  n  that  the  court  erred  in 
holding  the  land  to  be  the  property  of  J.  F.  Vasp,  and  lia- 
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ble  for  plaintiff's  debt,  and  also  in  holding  that  J.  F.  Vass 
had  an  equitable  interest  in  the  said  land  to  the  extent  of 
two  hundred  and  fifty  dollars,  and  that  the  attempt  to  re- 
scind the  contract  between  Bright  and  J.  F.  Vass  and 
make  a  new  sale  to  defendant,  Belle  Vass,  was  in  fraud  of 
the  rights  of  plaintiff,  Davis,  Defendant,  J.  F.  Vass,  pur- 
chased the  land  for  the  sum  of  five  hundred  and  fifty  dol- 
lars, paid  on  account  of  it  two  hundred  and  fifty  dollars, 
took  possession,  and  remained  in  possession,  together  with 
his  wife.  Belle  Vasa,  and  their  family.  The  proof  is  that 
he  was  gone  from  home  the  most  of  the  time,  almost  de- 
serting his  family,  yet  according  to  the  evidence,  including 
the  testimony  of  Belle  Vass  herself,  he  still  returns  and 
remains  with  his  family  as  long  and  as  much  as  he  chooses. 
Bright  says  in  his  answer  that  the  contract  with  Vass  was 
rescinded,  and  that  about  two  years  after  that  was  done 
he  sold  the  land  to  defendant,  Belle  Vass.  The  plaintiff 
makes  Bright  his  witness  and  he  testifies  that  Vass  for- 
feited the  land  to  him  (Bright)  for  nonpayment  of  pur- 
chase money,  and  relinquished  all  his  claims  thereto,  and 
that  all  evidence  of  his  indebtedness  to  witness  was  de- 
stroyed; that  he  was  the  bona  fide  owner  of  the  land  from 
sixteen  to  eighteen  months  after  getting  it  back  from  Vass, 
when  he  sold  it  to  Belle  Vass  for  three  hundred  and  six 
dollars  and  fifteen  cents,  of  which  she  paid  seventy  dollars 
or  seventy-five  dollars,  and  gave  her  notes  for  the  residue. 
Bright,  in  his  answer,  says,  Vass  had  failed  to  pay  for  the 
land,  and  was  unable  to  do  so;  and  in  his  testimony,  when 
asked  if  he  did  not  know  J.  F.  Vass  to  be  insolvent  at  the 
time  he  sold  the  land  to  Belle,  he  said  he  knew  nothing 
about  his  circumstances  then.  It  is  not  denied,  but  ad- 
mitted by  Bright,  that  J.  F.  Vass,  when  he  bought  it.  paid 
two  hundred  and  fifty  dollars,  and  it  clearly  appears  that, 
in  selling  to  Belle  Vass,  this  large  payment,  amounting  to 
within  twenty-five  dollars  of  one-half  the  whole  price  of  the 
land  to  be  paid  by  J,  F.  Vass,  was  allowed  to  Belie  in  the 
contract  made  with  her  for  the  sale  of  it,  and  Bright  claims 
to  retain  the  whole  of  the  two  hundred  and  fifty  dollars  as 
forfeited  to  him  because  of  the  failuie  of  said  J,  F.  Vass  to 
pay  for  the  land  as  per  the  contract.  Doubtless  Bright 
was  intending  to  carry  out  his  contract  with  Vass  by  mak- 
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ing  sale  to  iiis  wife,  and  giving^  her  the  benefit  of  the  large 
payment  Vass  had  made,  which  would  be  well  enough  if 
it  could  have  been  done  without  in  any  way  interfering 
with  the  rights  of  creditorsof  Vass.  J.  F.  Vass  continued 
in  possession  of  the  property  after  Bright  claims  that  he 
had  sold  to  Belle  Vass.  At  any  rate,  there  is  nothing  to 
show  that  Belle  had  exclusive  possession,  or  to  show  that 
J.  F.  Vass  surrendered  the  possession  to  Bright.  In  Qin- 
ningkam  v.  Cunningham,  46  W.  Va.  1,  (32  S.  E.  998),  it  is 
held:  "Oral  waiver  or  abandonment  of  an  oral  contract  for 
the  purchase  of  land  will,  in  equity,  defeat  specific  per- 
formance sought  by  the  purchaser,  if  possession  be  sur- 
rendered to  the  vendor;  but  not  otherwise."  J.  F.  Vass 
took  possession,  and  went  onto  the  land  with  his  family, 
and  so  continues,  according  to  the  testimony  of  Belle  Vass. 
The  interest  of  J.  F.  Vass  in  the  land  to  the  extent  of  the 
two  hundred  and  fifty  dollars  paid  by  him  must  be  held 
liable  to  his  creditors.  The  payment  of  the  seventy  dol- 
lars or  seventy-five  dollars  made  by  Belle  Vass  to  Bright  is 
sufficiently  and  clearly  shown  to  have  been  made  from  her 
own  funds  and  resources,  and  she  should  be  entitled  to 
substitution  for  such  payment  to  the  rights  of  the  vendor. 
Bright,  as  so  much  of  the  vendor's  lien,  and  consequently 
prior  to  plaintifTs  claim,  the  disallowance  of  which  is  as- 
signed as  error  by  appellants;  and  it  is  also  assigned  as 
further  error  that  the  court  gave  preference  and  priority 
to  plaintiff's  claim  over  that  of  the  vendor,  J.  C.  Hright, 
which  is  error.  The  prayer  of  plaintiff's  bill  gives  prefer- 
ence, and  very  properly  so,  to  the  claim  of  J.  C.  Bright,  and 
asks  that  he  be  first  paid  and  secured;  that  the  claim  of 
plaintiff  be  paid.  Appellee  contends  that  neither  of  the  ap- 
pellants has  any  standing  in  this  court,  and  that  their  ap- 
peal should  not  be  entertained  for  want  of  jurisdiction,  the 
matter  in  controversy  being  simplv  pecuniary.  In  Faiil- 
conerv.  Stinsou,  44  W.  Va.  546,  (29  S.  E.  1011),  "when  a 
sum  less  than  one  hundred  dollars  is  decreed  as  a  lien 
against  land,  and  a  sale  directed,  it  is  not  a  case  involving 
title  to  land,  and  the  defendant  cannot  appeal."  Berry  v. 
Cunningham,  37  W.  Va.  302,  {16S.  E.  463).  The  matter 
in  controversy  involved  as  to  appellant  Bright  is  simply  pe- 
cuniary, and  involves  alone  the   question  of  the  priority  of 
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the  lien  of  tbe  judgment  of  plaintiff  over  his  vendor's  lien, 
which  judgmeat  is  less  in  amount  than  one  hundred  dol- 
lars, exclusive  of  cost.  As  to  the  appellant,  Belle  Vass,  un- 
der the  authority  of  McClaugkerty  v.  Morgan,  36  W.  Va. 
191,  {14  S.  E.  992),  the  court  has  jurisdiction.  As  the  de- 
cree must  be  reversed  as  to  the  appellant.  Belle  Vass,  it 
will  also  be  reversed  as  to  the  error  in  giving  plaintiff's 
claim  priority  over  the  vendor's  lien  of  J.  C.  Bright,  and 
tbe  cause  will  be  remanded  that  the  decree  may  be  cor- 
rected as  indicated  herein. 

Reversed. 


CHARLESTON. 

Hood  v.  Morgan  et  ah 
Submitted  January  30,  1900— Decided  April  7,  1900. 

I.     Bill— AUegaiione—Evidencc—Derree. 

Every  fact  necessary  to  make  out  the  case  must  be  certain- 
ly and  positively  nlleged,  for  the  court  pronounces  ita  decree- 
as  baaed  upon  the  allegations  as  well  as  the  evidence,  (p.  820). 

L    ^OTE—Judgtneifl—t'ubrogation — Ci>n(ri/>ii/i(m. 

B.  brought  her  action  against  C,  the  principal,  and  C,  H.^ 
and  M.,  as  sureties,  on  a  note.  JI.  denied  making  the  note. 
Case  tried  l)y  jury;  H.  tailing  an  active  part,  consulting  and 
as  witness  in  behalf  of  plaintiff,  seeking  to  hold  M.  liable 
on  the  note.  Verdict  and  judgment  for  M.  against  B.  for 
costs,  while  plaintiff  recovered  HgainHt  the  i)Iher  defen^lsnts. 
H.  paid  the  jndgment  of  plaintiff  in  full,  and  sued  ^f.  for  con- 
tribution as  co-surety.  Hcia.  that,  Il.'w  right  being  only  by 
subrogation  to  the  rights  of  B.,  M.  was  not  liable  for  contri- 
bution, nut  having  been  liable  to  B.  on  the  note.     (p.  821). 

Appeal  from  Circuit  Court,  Marion  County. 
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Bill  by  William  Hood  against  J,  M.  Conaway  and  others. 
Decree  for  plaintiff,  and  defendant,  Morf^an,  appeals. 
Retened. 

W.  S.  Mekidith,  for  appellant. 

A.  B.  Fleuino,  G.  a.  Vincent,  and  R.  F.  Fmsmixg,  for 
appellee. 

McWhortek,  Pkesident: 

This  is  a  suit  in  chancery  by  William  Hood,  prosecuted 
in  the  circuit  court  of  Mdrion  County,  against  J.  M.  Cona- 
way  and  others,  for  the  purpose  of  recovering  from  de- 
fendant, John  W.  Morgan,  as  co-security  of  plaintiff,  coutri- 
bution  for  money  collected  from  plaintiff  by  Ann  M.  Bar- 
rackman,  as  one  of  the  securities  of  defendant,  J.  M. 
Conaway,  on  a  note  purporting  to  be  signed  by  J,  M.  Cona- 
way,  Grafton  S.  Conaway  and  J.  W.  Morgan,  all  of  whom  are 
defendants  to  this  suit,  and  by  the  plaintiff,  William  Hood, 
for  the  sum  of  five  hundred  dollars,  dated  September  22. 
18%,  and  payable  one  day  after  date  to  the  order  of  Ann 
M.  Barrackman.  The  said  payee  brought  her  action  at 
law  against  the  makers  of  said  note  in  the  intermediate 
court  of  Marion  County,  when  the  said  John  W.  Mor^n 
made  defense  in  said  action  on  said  note  by  filing  proper 
plea»  and  afB davits,  denying  his  signature  thereto,  and  de> 
feated  said  action,  and  received  a  verdict  of  the  jury  which 
tried  the  case,  and  the  judgment  thereon  of  the  court,  in 
his  favor,  against  the  said  Ann  M.  Barrackman,  while  the 
plaintiff  recovered  her  verdict  and  judgment  on  said  note 
against  the  other  defendants  to  said  action,  which  judg- 
ment, amounting,  including  interest  and  costs,  on  Septem- 
ber 6,  1897,  to  the  sum  of  live  hundred  and  fifty-nine  dol- 
lars and  fifty-six  cents,  was  paid  wholly  by  said  William 
Hood,  who  filed  his  bill  in  this  cause,  setting  uo  the  fact  of 
such  payment,  and  praying  that  defendant,  John  W,  Mor- 
gan, be  required  to  contribute  as  a  co-surety  on  said  note, 
and  pay  to  said  Hood  one-half  the  amount  be  had  been  re- 
quired to  pay  in  discharge  of  said  judgment  to  said  Bar- 
rackman. Said  Morgan  filed  his  demurrer  to  said  bill; 
which  being  overruled  by  the  court,  he  filed  his  answer, 
denying  the  material  allegations  of  the  bill.     The  defend- 
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ants,  Grafton  S.  Conaway  and  J.  M.  Cona way,  filed  their 
several  st:parate  answers,  in  which  they  admit  the  allega- 
tions of  the  bill.  General  replications  were  made  to  said 
answers.  Depositions  were  taken  and  filed,  and  the  cause 
finally  heard  on  the  13th  day  of  July,  1898,  when  the  court 
held  that  said  Morgan  was  a  co-surety  with  plaintiff, 
Hood,  upon  the  said  note,  and  liable  to  him  for  one-half 
thereof,— the  defendants,  Grafton  S.  Conaway  and  J.  M. 
Conaway  being  insolvent,— and  decreed  that  said  Morgan 
pay  to  plaintiff,  Hood,  two  hundred  and  seventy-seven  dol- 
lars, with  interest  thereon  from  July  13, 1898,  and  the  costs 
of  his  suit,  from  which  decree  said  Morgan  appealed  to 
this  Court,  and  assigned  the  following  errors:  (1)  In  over- 
ruling defendant's  demurrer  to  plaintifi'n  bill;  (2)  in  ad- 
judging that  defendant  was  liable  to  plaintiff  for  the  one- 
half  ot  the  Barrackman  note,  and  liable  to  contribute  to 
plaintiff,  as  a  co-surety  on  said  note;  (3)  in  adjudging  and 
decreeing  that  defendant -was  in  anywise  liable  on  said 
Barrackman  note;  (4)  ia  adjudging,  ordering,  and  decree- 
ing that  defendant  pay  to  the  plaintiff.  William  Hood,  two 
hundred  and  seventy-seven  dollars,  with  interest  thereon 
from  July  13, 1898;  (5)  in  entering  said  decree,  as  the  find- 
ings therein  were  not  warranted  by  the  evidence  in  said 
cause,  btit  were  contrary  to  the  law  and  the  evidence;  and 
(6)  in  hearing  said  cause  on  the  answers  of  J.  M.  Conaway 
and  Grafton  S.  Conaway,  as  the  ^ame  had  not  been  filed  in 
said  cause. 

It  is  insisted  by  the  appellant  that  the  bill  is  defective,  in 
that  it  failed  to  allege  that  plaintiff.  Hood,  after  paying  the 
judgment  obtained  on  said  note,  used  due  diligence  to  ob- 
tain reimbursement  from  the  principal  debtor,  J,  M.  Cona- 
way, without  effect,  or  that  said  J.  M.  Conaway  was  insol- 
vent. In  .IfcCormari's  A(fm'r.  v.  Obamioti's  Ex'i;  3  Mumf. 
484,  it  is  held:  "A  court  of  equity  will  not  compel  a  surety 
on  a  bona  to  contribute  to  the  relief  of  his  co-surety,  who 
has  been  forced  to  pay  the  debt,  unless  it  appear  that  due 
di.igence  was  used,  without  effect,  to  obtain  reimburse- 
ment from  the  principal  obligor,  or  that  he  was  insolvent." 
Also  reported  in  5  Am.  Dec.  509;  3  Am.  &  Eng.  Dec,  Eq. 
16f>;  4  Am.  &  Eng.  Enc.  Law  4.  The  plaintiff  fails  to  al- 
lege that  he  made  any  effort  whatever  to  obtain  reimburse- 
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ment  from  the  principal  debtor  before  bringing  his  suit, 
and  there  is  no  sufficient  alleg'ation  of  his  insolvency-  The 
only  allegation  that  can  be  called  such,  touching  that  mat- 
ter, is  where  plaintiff  savs  that,  at  the  time  said  note  was 
executed  and  delivered  to  said  Barrackman,  plaintiff  knew 
that  J.  M.  Conaway  was  worth  very  little,  if  anything,  and 
that,  if  he  did  not  pay  said  note,  his  sureties  would  have  to 
pay  the  same,  in  connection  with  a  further  allegation  that 
defendant,  J.  W.  Morgan,  had  successfully  defended  the  ac- 
tion, as  against  himself,  of  Barrackman,  on  said  note;  and, 
after  alleging  directly  and  positiveJy  the  insolvency  of 
Grafton  iS.  Conaway  at  the  time  of  the  rendition  of  said 
judgment  and  since,  he  says:  "The  said  Grafton  S.  Cona- 
way and  the  said  J.  M.  Conaway,  both  being  insolvent,  left 
the  whole  burden  of  said  note  and  said  judgment  upon  the 
plaintiff,  who  was  obliged  to,  afid  did,  pay  the  same,"  etc. 
This  is  not  a  distinct  allegation  that  said  J.  M.  Conaway 
was  at  the  date  of  said  judgment,  and  had  continued  since, 
insolvent.  "Every  fact  necessary  to  make  oiit  the  case 
must  be  certainly  and  positively  alleged,  for  the  court  pro- 
nounces its  decree  as  based  upon  the  allegations  as  well  as 
on  the  evidence."  Guano  Co.  v.  Heatherly,  38  W.  Va.  409, 
(18  S.  E.  611);  Barton,  Ch.  Prac.  264;  Story,  Eq.  PI.  §§ 
256,257;  Cleaver  \'  vV/«//AeK'S,tt3  Va.  801.  {3  S.  E.  439);  In- 
surance Co.  V.  Devore,  83  Va.  267,  (2  S.  E.  433);  Na&k  v. 
Nask,  28  Grat.  686. 

Appellant  insists  that  he  cannot  be  required  to  contrib- 
ute one-half  or  any  part  of  tbe  Barrackman  judgment  on 
the  ground  that  he  was  liable  to  Barrackman  as  co-surety 
with  plaintiff,  as  that  question  was  fully  settled  in  the  ac- 
tion of  Barrackman  against  tbe  Conaways,  Hood  and  Mor- 
gan, wherein  there  was  a  trial  before  a  jury  of  the  i»sue 
made,  and  verdictand  judgment  in  favor  of  Morgan  against 
Barrackman.  which  action  was  brought  by  Barrackman 
against  tbe  makers  of  tbe  note  at  the  instance  of  plaintiff. 
Hood,  for  tbe  purpose  of  holding  defendant,  Morgan,  liable 
as  a  co-surety;  and  in  the  trial  of  said  action  it  appears^ 
from  the  record  in  this  cause,  that  he  took  an  active  part  in 
behalf  of  said  Barrackman  against  said  Morgan,  both  in 
consulting  and  as  a  witness.  It  also  appears  that  others 
of  plaintiff's  witnesses  in  this  cause  were  also  witnesses. 
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against  Morgan  in  that  case.  There  do  not  appear,  from 
anything  in  the  record,  to  be  any  contractual  relations  be- 
tween plaintiff,  Hood,  and  defendant,  Morgan.  The  only 
liablity.  if  any  existed,  was  that  of  mutual  burden  bearers 
which  depended  solely  on  their  liability  on  said  note  to 
Barrackman.  That  matter  had  been  settled  by  the  ver- 
dict of  a  jury,  and  the  judgment  of  a  court  of  competent 
jurisdiction,  and  Morgan  found  not  to  be  liable  on  the  obli- 
gation to  Barrackman.  In  Ccrrothers  v,  Saigcnt,  20  W. 
Va.  351,  (Syl.,  point  1):  "It  is  well  settled  that  a  point 
once  adjudicated  by  a  court  of  competent  jurisdiction,  how- 
ever erroneous  the  adjudication,  may  be  relied  ou  as  an  es- 
toppel in  any  subsequent  collateral  suit  in  the  same  or  any 
other  court,  at  Jaw  or  in  chancery,  when  either  party,  or 
the  privies  of  either  party,  allege  anything  inconsistent 
with  it;  nor  is  it  necessary  that  precisely  the  same  parties 
were  plaintiffs  or  defendants  in  the  two  suits."  Also,  in 
Nave  V.  Adams,  107  Mo.  414, 17  S.  W.  958,  28  Am.  St.  Rep. 
421;  "A  judgment  Is  conclusive  of  the  issues  involved  in 
a  controversy,  as  between  the  parties  and  those  standing 
in  privity  with  them,  although  in  the  action  in  which  it  is 
pleaded  seme,  only,  of  the  parties  are  litigants."  Plain- 
tiff's right  to  contribution,  if  anv  he  had,  was  based  upon 
Morgan's  liability  to  Barrackman,  and  plaintiff's  subroga- 
tion to  the  rights  of  Barrackman.  If  Morgan's  liability  to 
Barrackman  had  been  established,  his  equitable  liability 
to  Hood  for  contribution,  after  Hood  was  forced  to  pay  the 
debt,  would  have  been  also  established.  "Contribution 
among  co-sureties  does  not  arise  frcmany  contract  be- 
tween them,  but  f  rem  the  principle  that  equality  is  equity." 
Moorev.  Mcore,  UN.  C.  3S8,  15  Am.  Dec.  523.  In  Eussell 
V.  Failor,  1  Ohio  St.  327,  59  Am.  Dec.  631,  it  is  held  that  an 
"action  for  contribution  from  a  co-surety  can  only  be  sus- 
tained when  a  just  and  equitable  ground  exists  therefor, 
since  the  right  is  founded  not  in  the  contract  of  suretyship, 
but  is  the  result  of  a  general  principle  of  equity,  which 
equalizes  burdens  and  benefits;  and  the  common  law  has 
adopted  and  given  effect  to  Ihis  equitable  principal.  The 
contract  of  suretyship  is  accessory  to  the  obligation  con- 
tracted by  another,  and  it  is  of  the  essence  of  the  contract 
that  there  be  a  subsisting,  valid   obligation  of  a  principal 
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debtor," — in  which  case  it  is  said  in  the  opinion  of  the 
court,  "The  utmost  extent  to  which  a  auretj-  who  has 
made  payment  can  claim  is  a  subrogation  to  the  rights  of 
the  creditor  so  that  be  will  rank  against  the  debtor  in  the 
same  degree  as  the  creditor  would  have  done  if  he  had  not 
been  paid."  White  \.  Banks,  21  Ala.  705,  56  Am.  Dec. 
283;  1  Story,  Eq.  Jur.  §  493.  "Privies  are  those  who  are 
partakers,  or  have  an  interest  in  any  action  or  thing-,  or  any 
relation  to  another."  Marr\.  Hanna,  7  J.  J.  Marsh.  643; 
Orlhweiny.  Thomas,  (III.  Sup.)  21  N.  E.  430,  11  Am.  St. 
Rep.  173,  For  general  rule  as  regards  privies,  see  21  Am, 
&  Eng.  Enc.  Law,  139,  and  authorities  cited.  In  Briggs 
V.  Boyd,  37  Vt.  534,  \*  is  held  that,  if  a  surety  has  no  notice 
of  a  suit  against  a  LO-surety,  he  is  not  bound  by  the  judg- 
ment, and  mav  therefore  show,  in  a  suit  against  himself 
by  the  co-surety  for  contribution,  any  legal  defense  which 
he  might  have  pli^aded  in  bar  of  a  suit  upon  the  note. 
That  is,  if  Morgan  had  not  been  a  party  to  the  action  of 
Barrackman,  and  the  judgment  had  been  alone  against 
Hood,  in  a  suit  of  Hood  against  Morgan,  for  contribution 
Morgan  could  have  made  the  same  defense  be  did  against 
Barrackman,  and,  Hood's  rights  being  by  subrogation  to 
the  rights  of  Barrackman,  the  judgment  is  rts  adjudicata. 
In  paying  off  the  judgment  against  himself.  Hood  cannot 
claim  that  he  relieved  Morgan  of  any  burden,  as  it  had  al- 
ready been  determined  by  the  judgment  of  the  court  that 
there  was  no  liability  on  him  by  reason  of  the  Barrackman 
note.  The  judgment  in  favor  ol  Morgan  against  Barrack- 
man was  final,  and  the  only  way  to  get  rid  of  the  effect  of  it 
was  by  motion  for  a  new  trial,  or  writ  of  error  incase 
such  new  trial  should  not  have  been  granted.  It  is  claimed 
by  appellee  that  J.  M.  Conaway  signed  the  name  of  Morgan 
to  the  Barrackman  note  as  the  authorized  agent  of  Mor- 
gan. Conaway  could  not  act  as  the  agent  of  Morgan  in  a 
transaction  with  himself  as  principal.  Browne,  St.  Frauds, 
§5  367,  368,  and  authorities  cited;  Story,  Ag.  5S  9,  10,  210, 
211.  It  is  also  contended  by  appellee  that  Morgan  subse- 
quently ratified  the  action  ot  J.  M.  Conaway,  and  promised 
to  pay  his  proportion  of  the  note.  McMahan  v.  (ieigcr,  73 
Mo.  145.  39  Am.  Rep.  489,  was  a  case  where  J.  H.  Creigbton 
made  his  note  to  John  O'Jay  for  five  hundred  dollars,  with 
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John  F.  McMahao  as  security.  No  part  of  the  money  was 
received  by  McMahan.  He  was  simply  security.  Some 
two  or  three  months  after  the  execution  and  delivery  of  the 
note,  and  after  the  consideration  for  it  had  passed,  O'Day, 
the  payee,  requested  Geiger  to  sign  the  note,  which  he 
did.  After  default,  O'Day  .brought  suit  against  Creigh- 
ton,  McMaban,  and  Geiger,  process  was  duly  served  on 
the  first  two,  and  Geiger  made  the  following  indorsement 
on  the  back  of  the  writ:  "I  hereby  acknowledge  service  of 
the  within  writ,  and  waive  the  necessity  of  service  by  an 
officer,  and  consent  that  judgment  be  entered  against  me 
and  co-defendants  on  the  same."  Judgment  by  default 
was  rendered  against  all  three  of  said  defendants.  Mc- 
Mahan paid  in  satisfaction  of  the  judgment  six  hundred 
and  seventy-eight  dollars  and  sixty  cents.  McMahan 
brought  the  suit  against  Geiger,  as  co-security,  for  contri- 
bution. The  court  unanimously  held  that  the  defendant 
Geiger's  signing  imposed  no  liability,  and  that  he  was  not 
precluded  from  setting  up  that  defense,  as  against  McMa- 
han, by  the  judgment.  A  letter  written  by  Morgan  to 
Hood,  dated  March  1, 1897,  some  six  months  after  the  mak- 
ing of  the  Barrackman  note,  is  relied  upon  as  a  ratification 
of  the  act  of  signing  by  J.  M.  Conaway,  and  a  promise  to 
pay  a  portion  of  the  note,  wherein  he  says:  "Well,  Mr. 
Hood,  this  seems  to  be  not  the  proper  time  to  cause  any 
more  trouble'.  So  you  may  consider  me  a  party  to  the  Bar- 
rackman note."  There  is  no  direct  promise  in  this  to  pay 
any  portion  of  the  note,  and,  if  there  had  been,  the  promise 
was  without  consideration.  In  Whikler  v.  Railiuay  Co., 
12  W.  Va.  699,  it  is  held  that  "the  promise  of  one  person  to 
pay  the  debt  of  another,  though  in  writing,  must  be 
founded  on  a  consideration,  to  make  it  binding;  and,  if 
there  is  an  attempt  made  to  declare  upon  it  specially,  the 
counter  counts  must  set  forth  tne  consideration."  It  is 
claimed,  also,  that  Morgan  agreed  at  one  time  to  confess 
judgment  on  the  Barrackman  note,  and  then  refused  to  do 
so;  and,  while  Morgan  denies  this,  there  is  evidence  tend- 
ing to  prove  it  to  be  true.  But,  without  a  consideration,  it 
could  not  bind  him,  if  true. 

It  is  claimed  by  appellant  that  the  court  erred  in  hearing 
the  cause  on  the  answers  of  J.  M.  Conaway  and  Grafton  S- 
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Coaaway,  as  the  same  had  cot  been  filed  in  said  cause. 
The  answer  of  J.  M.  Conaway  appears  to  have  been  verified 
on  the  19th  day  of  November,  1897,  and  that  of  Grafton  S. 
Conaway  on  the  4th  day  of  December,  1897.  While  there 
is  no  order  filing  these  answers  prior  to  the  decree  of  July 
13,  1898,  the  decree  recites  that  "the  cause  came  on  this  day 
to  be  hedrd  upon  the  bill  and  exhibits  hied  therewith,  the 
separate  answers  of  the  defendants.  John  W.  Morgan,  J.  M, 
Conaway  and  Grafton  S.  Conaway,  and  exhibits  filed  there- 
with, and  general  replication  to  said  answers,"  etc.  The 
decree  seems  to  indicate  a  sufficient  filing-  of  said  answers. 
They  were  evidently  in  the  papers  of  the  cause,  and  it  is  a 
very  common  practice  to  file  answers  and  other  pleadings, 
and  notice  the  fact  thereof  in  the  same  decree  adjudicating- 
the  cause.  Perhaps  the  better  practice  would  be  to  first 
file  all  the  pleadings  before  the  hearing.  For  the  reasons 
herein  stated,  the  decree  will  be  reversed,  and  the  plaint- 
iff's bill  dismissed. 

J?evfrsed. 


CHARLESTON. 

KuHL  ei  aL  v.  Berry  et  al. 

Submitted  January  27,  1900— Decided  April  7,  19O0. 

AssiONEE— Zia6(;((ie8— (7/-erfrtor». 

An  QSHignee  fi)r  the  ban^fit  of  creditors  ought  not  to  b« 
made  personally  liable  for  the  notes.  bond»,  and  aeeounta 
ANsiitned  when  thej-  beconie  due,  but  only  at  the  time  when 
actually  collected  by  him,  except  snch  notes,  bonds,  and  ac- 
counts as  are  lost  by  hia  negligence  or  improperconduct.  (p.  836). 
CoMHissiONRK's  Report— &/-or9—2)eeree  ^ei-wsed. 

Although  no  exceptions  are  filed  to  a  commissi  on  er>  re- 
port, and  the  report  la  confirmed,  if  the  decree  of  confinra- 
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tion  upon  its  lace  shows  material  error  ae  to  matter  of  law 
prejudicini  to  the  appellant,  for  such  error  the  decree  should 
be  reversed,     (p,  629). 

Appeal  from  Circuit  Court,  Braxton  County. 

Bill  by  Ehul,  Koblt;gard  &  Co.  against  L.  J.  Berry  and 
others.  Decree  for  plaintiffs,  and  defendant.  Berry,  ap- 
peals. 

Reversed. 

W.  E.  Haymond,  for  appellant. 

John  B.  Morrison,  for  appellees. 

McWhorteb,  President: 

On  the  13th  of  March.  1894,  W.  E.  Harris,  Joel  E.  Berry 
and  M.  L.  Morrison,  merchants,  trading  as  Harris  &  Berry, 
made  an  assignment  to  L.  J.  Berry,  trustee,  of  all  tbeir 
goods,  %vares,  and  merchandise,  of  every  kind  and  descrip- 
tion, held  and  owned  by  them  as  a  firm,  and  all  notes, 
bonds,  claims,  or  demands  for  money  held  by  them  as  such 
firm,  together  with  all  their  accounts  and  other  property 
as  such  firm,  and  also  all  personal  property  owned  by  the 
individual  members  thereof,  and  also  all  the  real  estate  to 
which  they,  or  either  of  them,  are  entitled,  seised  of,  or 
possess,  for  the  benefit  of  their  creditors,  to  be  sold  or  dis- 
posed of  by  him  at  public  or  private  sale,  on  such  terms 
and  conditions  as  he  might  deem  best,  and  as  soon  as  it 
could  be  done  consistently  with  the  best  interests  of  the 
creditors,  first  selling  the  firm  property,  and  collecting  and 
applying  to  the  liquidating  of  the  debts  of  the  firm  such  of 
their  demands  and  claims  as  might  readily  be  collected, 
and  next,  such  real  estate  owned  by  them,  or  either  of 
them,  but  that  all  the  social  assets  that  could  be  realized 
and  collected  should  be  collected  and  applied  to  the  pay- 
ment of  the  social  debts,  and  the  social  assets  to  be  ex- 
hausted before  selling  or  disposing  of  tbe  individual  prop- 
erty, so  that,  if  the  social  assets  would  pay  the  social 
debts,  the  individuil  property  should  remain  unsold;  and 
said  trustee  was  to  pay  out  of  the  proceeds,  first,  the 
"costs  and  expenses  incident  to  the  execution  of  the  trust, 
including  one  hundred  dollars  a  month  to  the  trustee  for 
his  services,  diligently  employed,  including  the  provisions 
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of  this  deed,  the  same  being  deemed  reasonable,"  then  to 
apply  ratably  to  all  the  debts  of  the  firm,  without  any  dis- 
tinction whatever,  and  the  residue,  if  any*  to  the  said  Har- 
ris &  Berry,  according  to  their  respective  rights;  which 
deed  also  constituted  said  L.  J.  Berry  the  attorney  in  fact 
of  the  vendors,  with  full  power  to  demand,  sue  for.  and 
receive  all  money,  etc.  At  the  March  rules,  1897,  Ruhl, 
Koblegard  &  Co.,  and  seven  other  firms  and  creditors  of 
said  Hams  &  Berry,  filed  their  bill  in  equity  in  the  cir- 
cuit court  of  Braxton  County  against  said  L.  J,  Berry,  as- 
signee of  Harris  &  Berry,  O.  K.  Sutton,  W.  E.  Harris  and 
P.  C.  Peterson,  late  partners  as  Sutton,  Harris  &  Co..  W. 
E.  Harris,  J.  S.  Berry  and  M.  L.  Morrison,  late  partners 
as  Harris  &  Berry,  and  George  W.  Niswander,  alleging 
that  O.  K.  Sutton  and  W.  E.  Harris  engaged  in  the  mer- 
cantile business  in  the  town  of  Sutton,  in  Braxton  County, 

as  Sutton  &  Harris,  and  so  continued  until  the  ■ day  of 

,  189 — ,  when  they  sold  one-third   interest  in  their 

business  to  P.  C.  Peterson,  and  formed  a  new  partnership 
as  Sutton,  Harris  &  Co.,  and,  while  said  last-named  firm 
continued  in  business,  they  purchased  large  amounts  of 
goods,  and  became  indebted  to  plaintiffs,  in  their  respective 
names  and  firms,  in  large  amounts  of  money;  that  about 
the  20th  of  January,  1894,  defendant,  Peterson,  sold  his  in- 
terest in  said  business  to  defendant,  J.  S..  Berry  and  M,  L.. 
Morrision,  and  on  the  23d  of  January,  1894,  defendant,  Sut- 
ton, sold  his  interest  therein  to  Berry  and  Morrison;  that 
by  said  sale  the  said  Berry  and  Murrison  obtained  all  the 
interest  whatever  of  said  Sutton  and  Peterson  therein,  in- 
cluding all  outstanding  notes  and  accounts  cominff  to  said 
firm,  and  by  said  contracts  of  purchase  said  Berry  and 
Morrison  assumed  the  payment  of  all  the  indebtedness  and 
liabilities  of  said  firm  of  Sutton,  Harris  &  Co.,  including  all 
plaintiff's  debts,  respectively;  that  upon  the  consumma- 
tion of  said  sales  of  Peterson  and  Sutton,  respectively,  to 
Berry  and  Morrison,  said  firm  assumed  the  name  of  Harris 
&  Berry,  and  continued  to  do  business  at  same  place  aod 
in  same  manner,  purchasing  goods  of  plaintiffs,  and  be- 
coming further  indebted  to  them,  respectively,  until  Marcd 
13,  1894,  when  said  firm  made  an  assignment,  making  de- 
fendant, L.  J.  Berry  assignee,  and  turned  over  to  him  all 
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the  property  and  assets  of  the  iirin,  and  the  individual 
members,  for  the  benefit  of  plaintiff's  debts,  which  debts 
then  amounted,  respectively,  after  allowingr  all  just  credits, 
to  the  several  amounts  set  out  in  the  bill,  and  alleged  that 
said  firm,  as  plaintiffs  were  informed,  owed  debts  to  many 
other  persons,  which  plaintiffs  were  unable  to  enumerate; 
that  said  debts  all  remained  unpaid,  except  a  credit  of 
twelve  and  one-half  per  cent.,  paid  by  said  assignee  on 
plaintiffs'  debts,  respectively,  and  a  credit  of  twenty-five 
dollars  on  debt  of  Boreman  &  Strauss;  that  there  was  a 
large  amount  of  goods,  wares,  and  merchandise,  notes,  ac- 
counts, and  bonds  of  said  firm,  and  of  tne  notes  and  ac- 
counts of  said  Morrison,  J.  S.  Berry,  and  W.  E.  Harris, 
amounting  to  several  thousand  dollars  and  more  than 
sufficient  to  pay  all  the  indebtedness  of  said  firms  and  said 
individuals;  that  said  L,  J.  Berry,  assignee,  had  failed  to 
properly  execute  said  trust;  that  he  had  failed  to  furnish  a 
proper  invoice  of  said  goods,  notes,  bonds,  cash,  and  ac- 
counts of  said  firm,  or  of  the  property,  notes,  bonds,  and 
accounts  of  the  individuals  making  said  assi^^nment,  and 
had  failed  to  account  for  the  moneys  received  by  Lira  for 
said  goods  and  property,  and  on  the  said  notes,  bonds,  and 
accounts,  except  the  small  payment  of  twelve  and  one-half 
per  cent.,  as  stated,  paid  by  bim  on  said  debts;  that  tbey 
are  entitled  to  have  a  settlement  of  the  assignee's  accounts, 
and  a  proper  accounting  by  said  assignee,  and  to  have 
same  applied  to  their  debts,  respectively,  and  file  a  copy  of 
the  deed  of  assignment;  ^nd  prayed  that  the  cause  be  re- 
ferred to  a  commissioner  for  settlement  of  said  assignee's 
accounts;  that  he  be  required  to  produce  and  account  for 
all  munejs,  goods,  and  property,  notes,  bonds,  and  ac- 
counts, owned  by  said  firm,  or  individuals;  that  he  be  de- 
creed to  pay  plaintiff's  debts,  interest,  and  costs  of  this 
suit;  that  he  be  compelled  to  answer  fully  the  bill,  and  file 
with  his  answer  a  full  and  complete  statement  of  all  goods 
property,  real  and  personal,  notes,  bonds,  and  accounts  of 
said  firm  and  individuals,  and  that  said  Morrison,  J.  S- 
Berry,  and  Harris  be  required  to  answer  the  bill,  and  file 
with  their  answer  a  statement  of  all  the  property  real  and 
personal,  etc.,  turned  over  by  them,  and  each  of  them,  to 
said  trustee  or  assignee,  etc.;  and   for  general  relief.     On 
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the  27th  of  April  the  cause  was  referred  to  Commissioner 
W,  F.  Morrison,  to  settle  the  accounts  of  the  assignee. 
Berry,  to  ascertain  and  report  the  debts  against  tne  firm 
of  Sutton,  Harris  &  Co.,  and  of  Harris,  Berry  &.  Co.,  with 
their  amounts  and  priorities,  and  for  which  the  funds  in 
the  bands  of  the  assignee  are  liable,  the  apportionment  of 
said  funds  among  the  creditors  of  said  firms,  with  any 
other  pertinent  matter,  etc.  On  the  31st  of  May,  L.  J. 
Berry,  assignee  tendered  his  answer,  which  was  filed,  and 
plaintiffs  replied  generally  thereto.  The  said  answer  de- 
nied all  the  material  allegations  of  the  bill;  charging  him 
with  negligence,  failing -to  account,  etc.;  averring  that  he 
furnished  proper  invoices  shortly  after  he  took  charge, 
and  filed  with  his  answer  list  of  claims  so  assigned  to  him, 
and  a  list  showing,  by  items,  the  collections  and  receipts, 
and  of  his  disbursements;  alleging  that  about  three-fourths 
of  the  claims  were  insolvent,  and  many  of  the  solvent  ones 
were  met  by  offsets;  that  he  had  received  from  collections, 
the  business  as  conducted  by  him  in  clearing  out  the  stock 
of  goods  on  hand,  and  from  all  sources,  of  the  assets  turned 
over  to  him.  the  sum  of  three  thousand  one  hundred  and 
six  dollars  and  twenty-four  cents,  which  be  gives  by  items 
in  list;  and  that  he  had  disbursed  in  expenses  necessarily 
incurred  and  distributed  to  creditors  on  the  claims  the  to- 
tal sum  of  three  thousand  two  hundred  and  one  dollars  and 
eleven  cents,  and  filed  a  statement  thereof,  but  which  list 
he  claimed  did  not  show  all  the  charges  he  had  a  right  to 
make  for  his  own  services,  nor  charges  for  attorney  and 
counsel  fees,  which  he  desired  to  thereafter  specify  more 
particularly,  and  have  allowed  bim,  and  that  there  were 
also  pending  settlements  and  adjustments  between  him 
and  parties  owing  the  firm,  or  who  by  the  books  of  the 
company  appeared  to  owe  it,  which  matters  he  had  par- 
tially, but  not  entirely,  adjusted,  and  desired  to  make  fur- 
ther report  when  such  matters  were  fully  adjusted,  and 
filed  a  list  of  liabilities  of  said  firm,  so  far  as  he  had  notice 
thereof,  amounting  to  nine  thousand  five  hundred  and 
ninety-seven  dollars  and  sixty-two  cents;  that  he  had  paid 
out  more  than  he  had  received  from  the  assets  of  the  firm; 
that  there  are  claims  in  the  list  mentioned  that  might  yet 
be  realized;  that   he  had    been   occasioned  a  great  deal  of 
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trouble,  and  had  necessarily  taken  a  great  deal  of  time,  in 
the  adjustment  and  settlement  of  accounts  and  affairs  of 
said  assignors;  that  they  had  their  business  in  a  confused 
condition,  and  the  books  could  not  be  relied  upon  for  the 
ascertainment  of  the  accounts  due  the  firm,  mainly  by 
their  failure  to  enter  credits  for  amounts  paid  them  on 
account  with  parties  with  whom  they  had  dealings;  and 
asks  that  his  accounts  be  settled  before  a  commissioner, 
and  that  he  be  relieved  of  the  insolvent  claims  which  came 
to  bis  hands  by  virtue  of  the  assignment,  and  that  he  have 
the  proper  credits  for  his  services,  and  bis  necessary  ex- 
penses for  counsel,  etc.  On  the  30tb  of  August,  1897.  E. 
S.  Bland  was  substituted  as  commissioner  for  W.  F.  Mor- 
rison, to  take  the  account  ordered,  and  on  the  7tb  of  May, 
1898,  the  cause  came  on  to  be  heard,  among  other  things, 
upon  the  report  of  E.  S.  Bland,  filed"  April  23,  1898,  and 
upon  the  exceptions  thereto  filed  by  plaintiffs  and  by  de- 
fendant, L.  J.  Berry,  assignee,  and  exhibits  and  depositions 
of  witnesses  taken  before  the  commissioner  and  filed;  and 
the  court,  not  deeming  it  necessary  to  pass  upon  the  excep- 
tions at  that  time,  re-committed  the  cause  to  (Jommissioner 
E.  S.  Bland,  with  directions  to  execute  the  order  of  refer- 
ence theretofore  made,  and  make  settlement  of  the  account 
of  L.  J.  Berry,  the  assignee,  and  report  the  further  facts 
as  required  by  said  order  of  reference.  On  the  19th  day 
of  August,  1898,  Commissioner  Bland  filed  bis  report,  after 
retaining  it  in  his  ofSce  ten  days  after  its  completion,  and 
having  notified  the  attorneys  of  record  in  the  cause  of  its 
completion.  On  the  30th  of  August,  1898,  the  cause  was 
"heard  on  papers  read  on  former  hearings,  former  orders 
and  decrees  entered  herein,  and  upon  the  second  report  of 
E.  S.  Bland,  commissioner,  filed  herein  on  the  19th  day  of 
August,  1898,  and  exceptions  of  L.  J.  Berry  to  same,  filed 
after  the  cause  had  been  submitled  and  passed  upon  by  the 
court,  but  before  the  decree  was  entered."  The  court 
overruled  said  exceptions,  and  confirmed  the  reiKirt  of  the 
commissioner,  and  proceeded  to  ascertain  the  amount  due 
on  each  of  the  claims  of  plaintiffs  and  other  creditors,  "and 
the  t,ourt  ascertains  that  there  is  in  the  hands  of  said  aa- 
signee  the  stum  of  two  thousand  one  hundred  and  forty  dol- 
lars and  forty-one  cents  applicable  to  the  payment  of  the 
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foreg'oiiig'  debts  aad  the  costs  of  this  suit,"  and  decreed 
tbat  said  L.  J.  Berry  do  pay  two  thousand  ooe  hundred  aod 
forty  dollars  and  forty-one  cents  on  account  of  the  debts, 
as  therein  directed,  after  first  paying  the  costs  of  the  suit. 
The  exceptions  filed  by  defendant.  Berry,  and  overruled  by 
the  court  because  filed  too  late,  were  to  the  effect  that  the 
commissioner  should  not  have  charged  him  personally  with 
the  sum  of  eight  hundred  and  seventy-one  dollars  ana 
thirty-three  cents  on  account  of  judgments  rendered  in  his 
favor  as  assignee  against  various  parties,  and  in  so  far  as 
he  was  therein  charged  personally  with  the  amounts  of 
notes  to  him  as  assignee  in  the  amount  of  one  thousand 
three  hundred  and  sixty-seven  doUarsand  forty  cents,  and 
that  he  should  not  be  charged  with  the  same,  or  any  part 
thereof,  as  a  oersonal  liability;  that  it  is  simply  shown  that 
they  were  uncollected  assets  in  his  hands  as  assignee. 
The  defendant  L.  J.  Berry  appealed  from  said  decree,  as- 
signing as  error  that  the  court  should  not  have  decreed 
against  him  said  sum  of  two  thousand  one  hundred  and 
forty  dollars  and  forty-one  cents,  nor  should  it  have  en- 
tered a  personal  decree  against  him  for  any  sum.  The 
commissioner,  after  settling  the  accounts  of  the  assignee, 
charging  him  with  the  assets  that  went  into  his  hands,  and 
giving  him  credit  for  his  disbursements,  allowances,  insol- 
vent notes,  and  accounts,  etc.,  ascertains  the   unadminis- 

tered  assets  in  the  assignee's  hands  to  be S1,<J94  "(> 

"To  which   should   be  added  error  in 

crediting  cloak  twice S    800 

Thomas'   board  and  expense  account, 

erroneously  credited 25  SO 

Freight  on  machines,  improperly  cred- 
ited      112  15 

145  (>5 


Total  unadministered  assets  $2,140  41" 

The  commissioner  having  allowed  the  assignee  credit 
"for  insolvent  notes  and  accounts"  in  the  sum  of  two  thous- 
and two  hundred  and  thirty-two  dollars  and  forty-nine 
cents,  the  presumption  is  that  the  assets  reported  as  in  his 
hands  are  all  good,  and  the  commissioner  does  not  report 
any   assets  lost   by  the  negligence  or  carelessness  of  as- 
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sigrnee.  While  the  appellees  in  theirbrief  speak  of  the  neg:- 
ligence  of  the  assignee,  they  say:  "In  this  case  nothing  is 
claimed  by  reason  of  the  negligence  of  the  assignee,  but 
the  decree  is  only  for  the  amount  which  the  commissioner 
actually  ascertained  to  be  in  his  hands."  In  his  bands 
how?  Not  as  money  which  could  be  applied  at  once  upon 
the  debts  to  be  paid,  but  "in  unadminlstered  assets," 
which  were  not  shown  to  have  been  lost  through  the  as- 
signee's negligence.  "An  assignee  in  the  discharge  of  bis 
trust  is  bound  to  exercise  ordinary  diligence  and  pru- 
dence, and  may  be  held  liable  for  such  actual  loss  of  assets 
to  the  assigned  estate  as  was  caused  by  his  culpable  negli- 
.  gence  or  mismanagement,"  3  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  121,  and  cases  there  cited;  Burritl,  Assigam.  §  410. 
In  Knights.  Earl  of  Plhnouth,  Atk.  480,  s.  c.  1  Dickens, 
124,  126,  Lord  Hardwicke  said:  "If  there  is  no  mala  fides, 
nothing  wrongful,  in  the  conduct  of  a  trustee,  the  court 
will  always  favor  bim;  for  as  a  trust  is  an  office  necessary 
between  man  and  man,  and  which,  if  faithfully  discharged, 
is  attended  with  no  small  degree  of  trouble  and  anxiety,  tt 
is  an  act  of  great  kindness  in  any  one  to  accept  it.  To 
add  hazard  or  risk  to  that  trouble,  and  to  subject  a  trustee 
to  losses  he  could  not  foresee,  would  be  a  manifest  hard- 
ship, and  would  be  deterring  every  one  from  accepting  so 
necessary  an  office."  In  Thompson  v.  Brown,  4  Johns.  Ch. 
619,  628,  Chancellor  Kent  expresses  his  concurrence  in 
these  views,  and  declares  that  when  there  is  no  just  impu- 
tation of  mala  fides,  and  the  fault  is  but,  at  most,  an  error 
of  judgment,  and  a  want  of  sharp-sighted  vigilance,  it 
would  have  the  appearance  of  great  rigor,  and  be  hardly 
reconcilable  with  the  doctrines  of  a  court  of  equity  to  hold 
a  trustee  responsible.  In  Rcilzs.  Bennett,  6  W,  Va,  417, 
it  is  said  that,  "an  administrator  ought  not  to  be  charged 
with  the  debts  due  to  the  estate  of  his  intestate  at  the  time 
when  they  become  due,  but  only  at  the  time  when  he  act- 
ually received  them,  except  such  debts  as  are  lost  by  his 
negligence  or  improper  conduct."  Eoans  v.  Shroyer,  22 
W.Va.  581;  Cavendish  \'.  Fleming,  3  Munf.  198;  Hoopers. 
Hooper,  32  W.  Va.  526,  (9  S.  E.'^937);  Holf^.  Holt,  46  W. 
Va.  397,  (35  S.  E.  19) .  In  the  case  at  bar  the  commission- 
er's report  shows  the  amount  of  "unadministered  assets" 
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to  be  two  thousand  one  hundred  and  forty  dollars  and 
forty-one  cents,  after  giving  credit  to  the  assignee  for  in- 
solvent notes  and  accounts  in  more  than  that  amount.  The 
court  confirmed  the  report  of  tbe  commissioner,  finding 
the  amount  of  unadministered  assets  to  be  two  thousand 
one  hundred  and  forty  dollars  and  foity-one  cents,  and 
then  treated  tbe  amount  as  collected  and  available  for  im- 
mediate application  to  the  debts  and  costs  of  suit,  and  de- 
creed such  payment  and  application  by  the  said  assignee. 
Berry.  The  said  assignee  offered,  in  open  court,  at  tbe 
time  of  the  submission  of  the  cause,  to  produce  said  assets, 
and  resign  his  trust,  and  moved  the  court  for  the  appoint- 
ment of  a  special  receiver  to  take  charge  and  dispose  of 
such  uncollected  assets  under  the  direction  of  the  court. 
In  Reitz  v.  Beiineli,  above  cited  (Syl.,  point  4) :  "Although 
no  exceptions  are  filed  to  a  commissioner's  report,  and  tbe 
report  is  confirmed,  if  the  decree  of  confirmation,  upon 
its  face,  shows  material  error  as  to  matter  of  law,  preju- 
dicial to  the  appellant,  for  such  error  the  decree  should  be 
reversed."  After  confirmation  of  the  report,  the  court 
should  have  directed  the  application  of  tbe  proceeds  of  said 
assets,  when  collected,  to  tbe  costs  of  the  suit  and  the 
debts  as  ascertained,  and  provided  for  further  settlement 
thereafter  by  the  said  assignee.  For  tbe  reasons  herein 
stated,  the  de;:ree  is  reversed,  and  the  cause  remanded  for 
further  proceedings  to  be  had  therein. 

Refersed. 


CHARLESTON. 

McIntosh  z:  Augusta  Oil  Co.  ci  a/. 

Submitted  February  7,  1900— Uecided  April  14,  1900. 

Att  ACH  M  ENT—  Equity— BiU—  Dccn-f.—Ju  r>»  tidlon. 

Where  a  suit  in  equity  Is  brought  for  the  recovery  of  money, 
and  an   order  of  attachment  is  isBued  in  the  case  in  pursn- 
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ance  of  an  affidavit  made  by  the  plalntifl,  which  attachment 
ia  levied  on  the  defendant's  land,  and  the  bill  alleges  that 
the  plaiutifF,  on  his  afSdavit,  aa  prescribed  hy  law,  has  ob- 
tained from  the  clerk  such  order  of  attachment,  which  alle- 
gation is  not  denied  in  the  answer,  and  there  is  no  motion 
made  to  quash  the  attachment  or  demurrer  to  the  bill,  and 
the  conrt  hears  the  case   upon   the  evidence,  and  decrees  a 

sale  of  the  land  levied  upon,  this  Court  will  not,  on  appeal, 
from  said  decree,  reverse  the  case  for  want  of  jurisdiction 

in  the  circuit  court,     (p.  834f. 
2.     Decree—  Vncerioinf^—Erroneova, 

A   decree   of  a   circuit   court,   founded   on   conflicting   and 
contradictory  testimony,  will  not  be  disturbed  unless  plainly 

erroneoui.     (p.  S35). 

Appeal  from  Circuit  Court,  Wirt  County- 
Bill  by  W.  R.  Mclatosh   igains'.  the  Augusta  Oil  Com- 

panv  and  others.     Decree  for  plaintiff,  and  the  oil  company 

appeals. 

AJlrtncd. 

William  Bii:ARD  and  T.  A.  Brown,  for  appellant. 
LocKHAKT  &  Martin,  for  appellees. 

English.  Judgk: 

W.  R.  Mcintosh  and  James  L.  Peebles  were  in  t'ebruary, 
1890,  seised  and  possessed  of  several  tracts  of  land  located 
in  West  Virginia,  on  the  waters  of  Standing  Stone  creek,  in 
Wirt  County,  containing  in  the  aggregate  nine  hundred 
acres,  and  on  September  5. 1889,  the  said  Mcintosh,  having 
control  and  management  of  said  property,  joined  with  Pee- 
bles in  leasing  said  land  to  one  William  Skinner,  of  Pitts- 
burg, Pa.,  for  the  purpose  of  drilling  and  operating  for  oil 
and  gas.  upon  the  ususl  conditions.  The  lease  provided 
that  one  well  should  be  completed  within  six  months  from 
the  date  of  the  lease,  unavoidable  accidents  excepted,  and, 
on  failure  to  complete  operations  on  a  well  within  such 
time,  said  Skinner  agreed  to  pay  fifty  dollars  per  annum 
after  the  time  for  the  compleiion  of  such  well.  Skinner, 
having  assigned  his  rights  under  said  lease  to  the  Augusta 
Oil  Company  as  to  thirteen-sisteenthsof  the  same,  the  said 
oil  company  entered  into  an  agreement  with  said  Mcintosh 
to  begin  and  bore  a  test  well  on  said  land,  beginning  opera- 
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tions  withia  thirty  days  from  the  date.of  said  agfrecment, 
and  continue  boring  as  rapidly  as  possible  until  the 
stratum  known  as  the  ''Berea  grit"  was  reached,  etc.  In 
the  event  the  said  Skinner  and  Augusta  Oil  Company 
should  fail  or  refuse  to  bore  and  operate  said  test  well,  sub- 
ject to  the  conditions  aforesaid,  within  one  year  from  the 
date  of  said  agreement,  then  the  Augusta  Oil  Company 
agreed  to  pay  to  said  Mcintosh  and  Peebles  one  thousand 
dollars  as  liquidated  damages  for  the  breach  of  covenant, 
and  operate  said  test  well.  .  In  pursuance  of  this  agreement 
the  said  oil  company  undertook  to  drill  an  oil  well  on  said 
land,  but,  being  so  unfortunate  as  to  get  their  drilling  tools 
fast  in  the  well,  the  undertaking  was  abandoned  without 
further  effort  to  complete  the  contract.  On  July  27,  1891, 
said  Mcintosh  instituted  a  suit  in  equitv  against  the  Au- 
gusta Oil  Company,  James  L.  Peebles,  William  Skinner, 
and  H.  W.  Hartman,  trustee,  filing  his  hill  at  the  August 
rules  following,  in  which  be  stated  the  facts  above  detailed, 
and  prayed  for  a  decree  against  said  oil  company  for  the 
sum  of  one  thousand  dollars  for  said  liquidated  and  agreed 
damages.  Mcintosh  also  filed  an  affidavit  in  said  suit  for 
an  order  of  attachment,  stating  as  the  sole  ground  for  such 
attachment  that  the  defendant  oil  company  was  a  corpora- 
tion, created  and  existing'  under  the  lawsof  West  Virginia, 
but  that  no  person  could  be  found  upon  whom  service  of 
ptocess  could  be  made  otherwise  than  by  publication;  and 
that  the  said  oil  company  owns  property  and  estate  in  said 
county  of  Wirt.  In  pursuance  of  this  affidavit  an  order  of 
attachment  was  issued  and  levied  upon  certain  real  estate 
in  Wirt  County  as  the  property  of  said  oil  company. 
There  was  no  motion  to  quash  the  affidavit  or  order  of  at- 
tachment, and  nodemurrcr  to  the  plaintiff's  bill.  The  de- 
fendant oil  company  filed  its  answer,  claiming  that  Mcin- 
tosh, at  the  time  said  contract  was  entered  into,  on  the  7th 
of  February,  1890,  represented  to  it  that  he  had  a  good 
title  to  said  land,  and  a  right  to  lease  the  same,  when  in 
fact  he  had  not  paid  the  purchase  money,  and  suits  were 
pending  for  the  sale  of  said  land;  and  that  he  concealed 
these  facts  from  it  for  the  purpose  of  inducing  it  to  enter 
upon  the  work  of  developing  said  territory,  and  investing 
its  money  in  said  land;  'that  at  the  time  said  lease  and 
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agreement  were  made,  the  Pennsylvania  and  West  Virginia 
Lumber  Company  Had  instituted  suit  against  the  eight 
hundred  acre  tract,  and  it  sale  of  the  same  had  been  di- 
reeted,  and  that  Mcintosh  had  induced  respondent  to  pay 
off  the  claim  then  due  the  plaintiff  in  said  suit,  promising 
to  refund  to  it  the  money  so  advanced,  which  he  failed  to 
do,  and  it  was  compelled  to  have  said  land  sold  under  tbe 
said  decree  in  favor  of  said  lumber  company,  to  whose 
rights  it  had  been  substituted;  that  by  consent  and  agree- 
ment between  the  defendant  company  and  Mcintosh  work 
was  discontinued  on  the  well  then  being  drilled  on  the  Mc- 
intosh land,  and  the  machinery  moved  to  another  lease 
near  his  land,  and  a  well  put  down  to  a  depth  sufficient  to 
test  the  territory;  that  said  Mcintosh  never  refunded  the 
money  paid  for  him,  and  in  the  meantime  tbe  land  was  ad- 
vertised under  a  trust  deed  which  Mcintosh  bad  executed 
on  the  same,  and  defendant  was  compelled  to  buv  to  pro- 
tect itself, — ^all  of  which  transpired  before  the  territory 
could  have  been  developed  under  said  agreement.  Deposi- 
tions were  taken,  and  on  May  20,  189S,  a  decree  was  ren- 
dered in  the  cause  holding  that  the  plaintiff  was  entitled  to 
the  relief  prayed  for;  that  the  order  of  attachment  be  sus- 
tained, and  that  the  oil  company  do  pay  the  plaintiff  one 
thousand  one  hundred  and  ninety-seven  dollars  and  five 
cents,  with  legal  interest  thereon  from  May  20,  1898,  until 
paid,  and.  in  the  event  the  oil  company  should  not,  within 
thirty  days,  pay  the  sum  of  money  so  decreed,  directed  a 
sale  of  the  eight  hundred  acres  attached  in  the  cause  upon 
the  terms  and  in  the  manner  therein  prescribed.  From 
this  decree  the  Augusta  Oil  Company  obtained  this  appeal. 
Now,  the  assignments  of  error  in  this  case  are,  to  a  large 
extent,  based  on  facts  and  circumstances  which  the  con- 
tending parties  sought  to  establish  bv  the  testimony  in  the 
case,  which  seems  to  be  conflicting;  and  that  this  Court  will 
not  disturb  the  finding  uf  the  circuit  court  where  the  evi- 
dence is  conflicting,  mless  plainly  erroneous,  has  fre- 
quently been  held.  See  S?)ii//!  v.  Take,  27  W.  Va.  639; 
Barllcit  V.  Cleavcnger,  35  W.  Va.  720,  (14  S.  E.  273) ;  Rich- 
ardson V.  Ralpksnvder,  40  W.  Va.  15,  (20  S.  E.  854);  Toke 
V.  Shay,  (W.  Va.)  34  S.  E.  748;  and  Spurgin  v.  Spuricin. 
(W.  Va.)  34  S.  E.  750.     It  is  claimed  in  the  assignments  of 
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error  that  the  oil  company,  by  reason  of  the  failare  of  the 
title  of  said  Mcintosh  and  the  breach  of  the  covenant  for 
quiet  enjoyment,  could  not  safely  operate  said  land,  bnt  the 
testimony  is  undisputed  that  said  oil  company  left  the 
plaintiff's  land,  aod  moved  its  machinery  to  the  Ratbbone 
land,  because  that  lease  was  about  to  expire,  and  that  said 
company  was  not  prevented  from  pattiDC  down  the  well 
on  plaintiff's  land  to  the  "Berea  grit"  on  account  of  the 
liens  existing  against  said  land  or  the  enforcement  of  such 
liens.  It  is  also  claimed  as  error  that  the  plaintiff  should 
have  been  compelled  to  amend  his  bill  because  he  made  an 
arrangement  to  compromise  his  claim  for  one  thousand 
dollars  sued  for  in  the  case,  because  the  plaintiff,  in  bis 
testim'^ny,  admits  that  said  oil  company  is  entitled  to  a 
credit  of  two  hundred  dollars  by  reason  of  his  portion  of 
the  purchase  monev  arising  from  the  sale  of  part  of  said 
land.  These  facts,  however,  were  known  to  the  oil  com- 
pany, and  it  neither  demurred  to  the  bill  nor  brought  the 
matter  to  the  attention  of  the  court;  and,  if  it  bad  been 
brought  to  the  court's  attention,  it  would  have  been  only  a 
credit  on  plaintiff's  claim  to  that  extent,  and  no  causf  for 
amending  the  biil. 

It  is  next  claimed  as  error  that  the  plaintiff,  by  bis  affida- 
vit or  bill,  does  not  show  any  grounds  for  attachment,  and 
this  suit  should  have  been  dismissed  for  want  of  equity. 
This  assignment  is  met  by  the  fact  that  no  motion  was 
made  to  quash  the  affidavit  or  attachment  in  the  circuit 
court,  and  the  plaintiff,  in  his  bill,  alleges  that  upon  his 
affidavit  as  prescribed  by  law  he  has  obtained  from  the 
clerk  of  said  court  an  order  of  attachment  against  the  de- 
fendant  oil  company,  which  allegation  is  not  controverted 
in  the  answer.  The  question  raised  as  to  the  validity  of 
the  attachment  comes  too  late.  In  Kesler  v,  hapkam,  33 
S.  E.  289,  this  Court  held  that  the  supreme  court  wiJl  not 
consider  questions  not  yet  acted  on  by  the  circuit  court; 
citing  Amistrovg  v.  Town  of  Grafton,  23  W.  Va.  50;  Burke 
V.  Adair,  Id.  165;  Alderson  v.  Commissioners,  32  W,  Va. 
461.  (9  S.  E.  863) :  Bunk  v.  Parsons,  42  W.  Va.  137,  {24  S. 
E.  554).  We  also  find  the  law  stated  in  Drake,  Attachm. 
§  36,  as  follows:  "No  advantage  can  be  taken  of  the  defect 
after  verdict,  where  the  defendant  appears, 'and  pleads  to 
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the  merits;"  citing-  numerous  authorities.  Now,  the  rec- 
ord presented  for  our  consideration  contains  a  proceeding 
by  way  of  attachment  in  equity,  which,  so  far  as  any  plead- 
ing or  ruling-  in  the  circuit  court  is  concerned,  remains  uo- 
assailed;  and,  such  being  the  case,  the  jurisdiction  in  a 
court  of  equity  cannot  be  questioned.  I  am  not  unmindful 
of  the  fact  that  this  Court  held  in  the  case  of  Cresap  v. 
Kemble,  26  W.  Va,  605,  that,  "if  the  court  has  no  jurisdic- 
tion, it  will  dismiss  a  bill  on  the  hearing,  although  there 
was  no  demurrer  to  the  bill."  This  is  true  where,  upon 
the  face  of  the  record,  it  is  apparent  that  jurisdiction  is 
wanting.  Not  so,  however,  where  the  record,  on  its  face, 
entitles  the  plaintiff  to  be  heard  in  a  court  of  equity.  In 
Miller  \.  White,  33  S.  E.  332,  it  was  held  by  this  Court, 
that:  "Where  there  is  no  service  of  process  or  appearance, 
and  the  seizure  of  property  of  defendant  is  the  foundation 
of  jurisdiction,  defective  or  irrejfular  affidavits  for  attach- 
ment, though  they  might  reverse  a  judgment  in  the  case, 
for  error  in  departing  from  the  statute,  do  not  make  the 
suit  one  without  jurisdiction,  if  the  court  have  jurisdiction 
in  cases  of  that  class.  A  total  want  of  affidavit  for  attach- 
ment in  such  case  would  show  there  was  no  jurisdiction, 
but  a  mere  insufficient  averment  in  the  affidavit  would  not," 
—citing  Cooper  v.  Heynolds,  10  Wall.  309,  139  L.  Ed.  91.  In 
the  case  at  bar  we  have  an  affidavit  for  attachment  concern- 
ing the  validity  of  wnich  no  question  was  raised  in  the  cir- 
cuit court.  The  order  of  attachment  in  pursuance  of  it 
was  issued  and  levied;  and  with  the  allegation  in  the  hill 
that  tht:  plaintiff,  upon  his  affidavit  as  prescribed  by  law, 
has  obtained  from  the  clerk  of  said  court  an  order  of  attach- 
ment, un controverted  in  the  answer,  the  question  of  equity 
jurisdiction  must  be  regarded  as  settled  In  this  case.  The 
decree  complained  of  is  affirmed. 

AJirtned. 
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^  Stiles  v.  Ladkel  Fork  Oil  and  Coal  Co.  et  al. 

SB      TSI 

Submitted  February  7,  1900— Decided  April  14,  1900. 

1.  ADMiNiBTRATOB^CXoi'm  Barred— Renewal . 

An  administrator  cannot,  by  the  acknowledgment  in  plead- 
ing' of  a  debt  against  bis  decedent  which  is  barred  by  tlie 
statute  of  timitationH,  or  in  any  other  way,  remove  the  bar 
of  that  statute,    (p.  843). 

2.  ACKNOWLBIKIUENT  IN  Vi  v.\Tnni— Renewal . 

An  acknowledgroent  in  writing,  to  operate  as  a  new  prom- 
ise to  remove  the  bar  of  the  statute  of  limitations,  must  be 
f  .    ",-  a  clear  and  definite  acknowledgment  of  a  precise  sum,  plainly 

1    [^  'l^      importing  a  willingnesB  and  liability  to  pay,  not  in  any  wise 
'^  conditional,  nor  by  way   of   compromise   or   attempt  at   set- 

tlement,    (p.  843). 
8.    OBEitiTOR'e  SviT—Sel-Off— Plea— Limitation. 

In  a  Huit  by  a  creditor  against  an  expired  corporation, 
where  the  corporation  in  its  answer  pleads  a  set-off  ag«inEt 
the  plaintiff's  demand,  the  plaintiff  may  file  a  plea  of  the  stat- 
ute of  limitations  before  the  commtaBioner,  or  in  any  other 
make  that  defense  before  the  commissioner  taking 
he  case.  (p.  8+3). 
4.    Accrt  u  N  T —  Aekn  owledgntent —L  imitalion. 

A  stated  account,  not  signed  by  the  party,  will  not  operat.^ 
as  an  acknowledgment,  to  take  ft  demand  out  of  the  statute 
of  limitations,     (p.  814). 

.1.    BcMiK  Entries— M)  Aekaoivleilgmoit. 

Afere  entries  by  a  party  in  bis  otvn  book  of  accounts  will 
not  operate  as  an  acknowledgment,  to  take  a  demand  out  of 
the  statute  of  limitations,     (p.  S45). 

«,    Expired  Corporatio.v— E'^uiY.!/. 

There  can  be  no  suit  against  an  expired  domestic  corpora- 
tion, except  one  in  equity,  as  provided  in  sections  57,  59,  chap- 
ter S3,  Code,  to  wind  up  its  affairs  for  the  benefit  of  creditors 
and  stockholders,     (p.  846). 
7       EXPIRE]'  (?ORP0  B  ATI  ON— . -I  (tac/imfO/. 

There  can  be  no  attachment  for  debt  against  an  espirec' 
domestic  corporation,     (p.  846). 
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8,    Equity  Soits— t'oryjorof/on  —  Creditors. 

In  a  suit  in  equity  under  section  59,  chapter  53,  Code  1891, 
by  a  creditor  to  assert  a  debt  against  an  expired  domestic 
corporation,  and  wind  up  ita  aflairs,  and  administer  its  prop- 
erty for  the  benefit  of  creditors,  the  stockholders  are  nec- 
essary parties;  and  when  a  debt  is  decreed  against  the  cor- 
poration, and  its  property  subjected  thereto,  the  decree  musE 
both  ascertain  the  debts  against  the  corporation,  ana  de- 
clare the  shares  or  interests  of  the  stockholders  in  the  cor- 
I   the    surplus   prtceeds   of    the    property    de. 


Appeal  from  Circ  uit  Court.  Wood  County, 
Suit  by   Robert  G.  Sliles  against  the  Laurel  Fork  Oil  and 
Coal  Company   and   olhers.     Decree  for  plaintiff,  and  de- 
fendants appeal. 

Beirned. 

Mebbick  &  Smith,  for  appellants. 
V.  B.  Archer,  for  appellee. 

Brannon,  Judge: 

This  is  a  suit  ■  in  chancery  in  the  circuit  court  of  Wood 
County  by  H.  G.  Stiles,  administrator  cf  W.  C.  Stiles,  Jr., 
dt:ceased,  against  the  Laurel  Fork  Oil  and  Ccal  Ccmpauy 
and  others,  to  assert  against  the  said  corporatitn.  which 
had  been  dissolved  by  the  expiration  of  its  charter  life,  a 
money  demand  in  favor  r,f  the  estate  cf  W,  C.  Stilts.  Jr., 
against  said  corporation  for  sei  vices  of  Stiles  as  its  gcnei  al 
agent,  and  to  sell  land  cf  the  ccrpcratitn  to  xay  said  de- 
mand, nhich  land  v\as  levied  U).cn  under  an  attachment  in 
this  case,  and  to  wind  up  the  affairs  cf  said  corjioraticn,  in 
which  suit  the  court  rendered  a  decree  in  favor  of  the  plain- 
tiff for  a  sum  of  money,  and  directed  a  sale  of  said  land  to 
pay  the  same.  Lewis  C.  Gratz  and  others,  who,  as  slock- 
,  holders  of  said  ccrporalicn,  wf  le  jaities  deferdant  1o  the 
cause,  have  appealed  Ircni  said  decree. 

One  of  the  points  made  for  the  appellants  is  that  W.  C. 
Stiles,  Jr..  was  a  director  in  said  ccTiciatitn,  srd  that  he, 
therefore,  can  maintain  no  suit  for  scr\ ices  as  such  general 
agent,  because  section  S3,  chapter  53,  Cede,  denies  ctm- 
pensation  for  services  of  a  director  <f  accifciaticn  unless 
it  is  allowed  by  sto  ckhclders;  but  it  is  rnnecessary  to  dis- 
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cuss  this  point  of  law,  because  Stiles  was  not  a  director  for 
tfae  time  for  wbich  be  was  allowed  by  the  decree  compea- 
sation  as  agent.  There  are  two  entries  in  the  proceedings 
of  the  directors,  simply  noting,  in  stating  thosu  present, 
the  presence  of  Stiles.  These  date  April  30,  1879,  and 
July  14,  1882.  It  is  probable  that  the  presence  of  Stiles  is 
to  be  explained  on  the  theory  that  at  one  meeting  be  re- 
ported a  sale  of  land,  wbich  he  would  do  as  general  agent, 
and  at  the  other  meeting  it  is  stated  that  be  was  indebted 
to  the  company,  and  asked  an  extension.  If  these  entries 
in  the  directors'  book  stood  alone,  we  migbt  say  they  show 
him  to  be  a  director;  but,  the  entire  record  of  stockholders 
and  directors  being  before  us,  we  find  that  the  by-laws  au- 
thorize three  directors,  and  that  at  the  first  meeting  of 
stockholders,  in  1869,  Lewis  Cooper,  H.  A.  Stiles  and 
Thomas  Scott  were  elected  directors.  They  continued  to 
act,  and  were  once  or  twice  subsequently  re-elected.  Scott 
having  resigned,  Henry  Bower  was  elected  in  his  place  in 
January,  1876.  (on  the  24tb  of  January),  and  the  next  day 
W.  C.  Styles,  Jr.,  was  elected  to  fill  a  vacancy.  Up  to  this 
date  there  is  no  appearance  of  his  election,  but  other  peo- 
ple were  elected  directors  and  served.  In  January,  1877, 
the  stockholders  elected  as  directors  H.  A.  Stiles,  H. 
Bower  and  J.  P.  Cowperthwait,  whoaccepted  and  acted  as 
directors  thereafter.  No  other  election  of  directors  ap- 
pears until  January,  1894,  when  Henry  Bower,  Henry  3, 
Gratz  and  Lewis  C.  Gratz,  were  elected  directors.  Thus, 
it  appears  that  W,  C.  Stiles,  Jr.,  was  never  elected  but  for 
one  year,  and  then  displaced  from  the  directorship  by  the 
election  of  other  directors  (a  full  board)  at  the  close  of  that 
year,  in  January,  1877.  It  is  thus  plain  that  he  never  %vas 
director  but  for  that  one  year,  ending  Januarv,  1877.  So 
the  record  shows.  Those  entries  in  the  directors'  prfr 
ceedings  in  1879  and  1882  of  the  presence  of  W.  C.  Stiles 
at  meetings  are  thus  shown  to  mean  something  else. 

The  next  question  ia,  was  he  the  general  agent?  Evi- 
dence shows  that  he  acted  as  such  for  the  company  from 
1869,  though  no  regular  election  of  him  appears  of  record 
until  January  22,  1877,  when  be  was  elected  by  name  as 
general  agent  by  the  directors.  Before  that  time,  however, 
frequent  orders  of  the  stockholders  and  directors  refer  to 
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the  reports  and  other  action  of  a  general  agent,  thus  show- 
ing that  there  was  a  general  agent  acting  all  along  through 
tbost:  years  prior  to  the  formal  entry  of  election,  January 
22,  1877.  One  order  recognizes  him  as  agent  by  name. 
As  Stiles  is  shown  to  have  been  elected  at  that  date,  any 
prior  election  becomes  immaterial,  except  as  it  bears  on 
the  quantum  of  his  compensation,  because  he  was  allowed 
by  the  court  only  for  five  years'  service,  from  January  1, 
1892,  and  during  ail  that  time  he  was  in  under  formal  elec- 
tion. 

ijtiles  being  thus  general  agent,  the  question  comes  up, 
is  Stiles  entitled  to  any  compensation?  Clearly,  if  he 
acted,  he  would  be  entitled  to  compensation  to  the  extent 
of  the  worth  of  his  services;  but  the  commissioner  allowed 
him  one  hundred  dollars  a  month,  upon  the  theory  that  the 
directors  had  fixed  his  pay  at  that  amount.  The  defend- 
ant stockholders  contest  this  allowance,  saying  that  it  is 
unreasonable,  and  that  the  directors  never  fixed  that  com- 
pensation. The  by-laws  provide  that  the  directors  should 
appoint  a  president,  treasurer,  and  secretary,  and  also  ap- 
point and  employ  such  agents  as,  in  their  judgment,  the 
business  might  require,  and  fix  their  compensation.  At 
the  first  meeting  of  the  directors,  in  1869,  "Mr.  L.  Cooper 
was  appointed  a  committee  to  fix  the  salary  of  the  officers, 
and  be  reported  that  be  would  fix  the  salaries  of  the  presi- 
dent, secretary,  and  treasurer  at  three  hundred  dollars 
each  per  annum,  and  one  hundred  dollars  per  month  to 
General  Agent  W.  C.  Stiles,  Jr."  At  a  later  meeting  of 
the  directors,  December  24,  1869,  Cooper,  according  to  the 
record,  as  committee  appointed  to  fix  salaries,  reported 
that,  in  addition  to  the  report  made  at  the  last  meeting,  he 
"would  recommend  the  payment  of  one  hundred  dollars  per 
month  to  the  general  agent,  and  twenty-five  dollars  per 
month  to  his  clerk,  and  asked  that  the  committee  be  dis- 
charged. On  motion,  the  report  was  accepted,  and  the 
committee  discharged.'*  So  the  record  of  the  directors 
reads.  It  is  contended  that  this  does  not  show  that  the  di- 
rectors fixed  the  agent's  pay  at  one  hundred  dollars  per 
month.  I  think  it  does.  We  must  not  exact  such  formal- 
ity, exactness,  and  clearness  of  expression  in  the  record  of 
the  proceedings,  in  the  country,  of  directors,  as  is  required 
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of  judicial  proceeding's,  wben  we  see  the  intention.  Wbat 
we  must  look  at  is  tbe  purpose  of  the  action.  Now,  first, 
I  say  that  tbefirsi  order  made  Director  Cooper  an  agent  to 
fix  tbe  salary,  and  his  action  needed  no  confirmation.  His 
report  was  not  rejected.  Secondly,  tbe  next  order  showed, 
not  that  the  board,  ia  words,  approved  his  report;  but  it 
does  show  that  the  board  accepted  it,  did  not  reject  it,  and 
beyond  doubt,  intended  to  approve  it.  And  the  fact  that  in 
numerous  orders  afterwards  made  by  stockholders  and 
directors  a  general  agent  is  recognized,  and  his  reports  and 
other  actions  referred  to,  confirms  the  position  that  the 
above  orders  of  the  directors  were  understood  as  approving 
that  compensation,  because  it  appears  that  the  directors, 
with  full  knowledge  that  Cooper  had  fixed  the  general 
agent's  pay,  let  him  goon  in  the  position  and  perform  its 
work,  with  the  full  belief  on  the  part  of  Stiles  that  he  was 
to  receive  that  pay.  I  think  the  orders  of  the  directors  fix 
the  pay.  and,  if  they  did  not,  the  corporation  would  be 
barred  from  denying  that  compensation  by  their  silence, — 
by  their  conduct, — as  an  estoppel  in  pais. 

The  appellants  complain  that  the  decree  did  not  allow 
the  corporation  agai^nst  the  sum  charged  by  the  decree  in 
favor  of  the  plaintiff  the  sum  of  four  thousand  five  hundred 
and  fifty-three  dollars  and  ninety  cents,  admitted  in  the 
plaintiff's  bill,  to  be  due  from  Stiles'  estate  to  the  corpora- 
tion. This  demand  accrued  more  than  five  years  before 
the  suit.  The  plaintiff,  as  administrator,  when  the  answer 
of  the  company  asked  tbe  allowance  of  that  set-off,  made 
the  defense  of  the  statute  of  limitations  against  said  de- 
mand. The  appellants  claim  that,  as  the  plaintiff's  bill 
admits  an  indebtedness  of  that  sum  to  the  corporation,  it 
must  be  allowed.  Let  us  see.  The  bill,  as  to  this  matter, 
claims  that  Stiles  was  entitled  to  salary  as  agent,  at  one 
thousand  two  hundred  dollars  per  year,  from  October,  8, 
1870,  to  October  8,  18%,  amounting  to  thirty-one  thousand 
two  hundred  dollars,  and  then  says  that  "during  all  of  said 
time  there  was  received  on  account  of  rents  and  other 
sources  of  revenue  from  said  corporation's  property  the 
sum  of  four  thousand  five  hundred  and  fifty-three  dollars 
and  ninety  cents,  which,  deducted  from  the  gross  sum. 
would  leave  a  net  sum  of  twenty-six  thousand  six  hundred 
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and  forty-six  dollars  and  ten  cents  due  to  said  W.  C.  Stiles, 
Jr.,  at  the  time  of  his  death,  and  now  due  to  the  plaintiff, 
as  such  administrator."  Is  this  such  an  acknowledgment 
as  constitutes  a  new  promise  to  pay  the  sum?  It  is  not. 
It  is  conditional,  not  an  unqualified  acknowledgment, 
equivalent  to  a  promise  to  pay;  for  it  is  only  a  proposition 
to  allow  said  sum  of  four  thousand  five  hundred  and  fifty- 
three  dollars  and  ninety  cents,  provided  there  should  be  al- 
lowed to  the  credit  of  the  estate  its  whole  demand  of  thirty- 
one  thousand  two  hundred  dollars.  Section  8,  chapter  104, 
Code,  requires  that  an  acknowledgment  in  writing,  to 
operate  as  a  new  promise,  must  be  one  "from  which  a 
promise  of  payment' may  be  implied."  It  must  be  uncon- 
ditional, and  indicate  that  the  party  is  actually  liable  and 
willing  to  pay, —unconditionally  willing.  13  Am.  &  Eng. 
Enc.  Law  (1st  Ed. J  753.  In  Stausburry  v.  Slansbnrry's 
Admr's,  20  W.  Va.  23,  it  is  held  that:  "The  burden  of  re- 
moving the  bar  of  the  statute  by  a  new  promise  rests  upon 
the  defendants;  and  an  acknowledgment  or  admission,  to 
have  effect,  must  not  only  be  unqualified  in  itself,  but  there 
must  be  nothing  in  the  attendant  acts  or  declarations  to 
modify  or  rebut  the  inference  of  willingness  to  pay  which 
naturally  and  firi'ma  yucie  arises  irotn  an  unqualified  ad- 
mission. If  the  acknowledgment  be  coupled  with  terms  or 
conditions  of  anv  kind,  a  recovery  cannot  be  had  uniess 
they  are  fulfilled."  Another  answer  to  the  claim  that  the 
bill,  by  its  acknowledgment  aforesaid,  demands  the  allow- 
ance of  said  sum,  is  found  in  section  9,  chapter  104,  Code, 
providing  that  no  acknowledgment  or  promise  by  a  per- 
sonal representative  of  a  decedent  shall  charge  his  estate, 
where,  without  such  promise  or  acknowledgment,  the  stat- 
ute would  bar  it. 

Another  point  made  for  the  appellants  against  the  allow- 
ance of  the  statute  of  limitations  lo  defeat  the  demand  of 
said  four  thousand  Qve  hundred  and  fiftv-three  dollars  and 
ninety  cents  i^,  that  the  defense  of  the  statute  was  not 
properly  made.  The  answer  of  the  defendant  corporation 
asked  tnat  said  sum  be  decreed  to  it  against  Stiles'  estate 
on  the  strength  of  the  said  acknowledgment  in  the  bill  of 
its  being  to  the  credit  of  the  compaay.  The  plaintiff, 
treating  this  answer  as  one  calling  for  affirmative  relief,  be- 
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cause  allegfing  new  matter,  filed  a  special  reply,  but  after- 
wards withdrew  it;  and  when  the  case  went  to  a  commis- 
sioner to  report  what  was  due  the  plaintiff,  the  plaintiff 
filed  a  formal  plea  of  the  statute  with  the  commissioner, 
and  afterwards  had  an  entry  in  court  of  the  filing  of  the 
plea,  and  the  case  was  heard  thereon.  This  was  a  plea  to 
the  answer,  and  is  therefore  claimed  to  he  irregular.  I 
suppose  that  answer  is  to  be  regarded  as  a  plea  of  set-off 
would  be  regarded  at  law,— a  cross  action.  The  statute 
may  be  at  law  formally  replied  to  a  formal  plea  of  set-off, 
or,  if  no  formal  plea  of  set-off  be  filed,  but  simply  an  ac- 
count of  specification  of  set-off,  with  notice  that  it  will  be- 
relied  on  as  such,  the  statute  may  be  relied  on  upon  the 
trial  without  formal  plea.  It  seems  to  me  that,  if  that  an- 
swer is  to  be  treated  as  one  calling  for  afGrmative  relief, 
the  plea  of  the  statute  ought  to  be  regarded  as  a  special  re- 
ply; but  I  regard  the  answer  as  simply  one  of  defense  by 
way  of  set-off,  not  one  calling  for  a  special  reply.  It  may 
be  that  in  such  case,  between  livings  defendants,  the  plain- 
tiff would  have  to  amend  his  bill  to  set  up  the  statute;  but 
in  such  a  case  as  this  I  think  the  statute  can  be  relied  on 
informally  before  the  commissioner  in  any  mode  bringing 
it  to  his  notice.  That  plea  was  such  notice.  In  Conrad  v. 
Bnci,  21  W.  Va.  396,  it  is  held  that,  in  a  suit  in  equity  for 
the  settlement  of  an  insolvent  partnership,  one  creditor 
should  be  allowed  to  rely  on  the  statute  in  any  proper  man- 
ner,— for  instance,  by  exceptions  to  the  commissioner's 
report.  In  Woodyarti  v.  Pols/ey,  14  W.  Va.  211,  it  is  held 
that  in  a  suit  against  the  estate  of  a  dead  man  the  statute 
may  be  relied  on  before  a  commissioner,  even  where  it  has 
not  been  pleaded  btfore  the  court  prior  to  the  order  of  ref- 
erence. This  is  a  like  case  in  principle.  Thus,  I  hold 
that  the  defense  by  the  administrator  of  Stiles  was  suffi- 
ciently presented  against  the  demand  set  up  against  the 
estate  by  the  answer  of  the  company. 

Another  answer  to  the  bar  of  the  statute  of  limitations 
made  by  the  corporation  is  that  Stiles,  in  his  lifetime,  from 
time  to  time,  rendered  accounts  to  the  company,  showing 
balances  due  Irom  him  as  agent,  which,  as  claimed,  consti- 
tuted stated  accounts,  and  were  acknowledgments  and 
fresh  promises  of  payment,  and  therefore  repel  the  statute 
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of  limitations.  I  shall  not  consider  tbe  questioo  whether 
these  rendered  accounts  constitute  stated  accounts,  be- 
cause such  discussion  would  be  immaterial,  since,  if  even 
they  are  stated  accounts,  tbey  do  not  defeat  the  statute  of 
limitations.  They  could  not  so  operate  in  tbe  teeth  ot  the 
statute,  which  requires  a  promise  or  acknowledgment 
signed  by  the  party  in  order  to  defeat  the  statute  of  limita- 
tions.    2  Wood,  Lim.  Act.  §  280. 

Again,  it  is  said,  that  a  letter  dated  January  19,  1895, 
written  by  Stiles  to  the  president  of  the  torporation,  con- 
tained this  clause,  "Oo  my  books  there  is  to  the  credit  of 
the  Co,  over  three  thousand  nine  hundred  dollars,"  and  it 
constitutes  a  new  promise  in  writing,  and  meets  the  de- 
mand of  the  statute  which  requires  a  writing  to  answer 
the  bar  of  the  statute.  That  would  be  true  if  that  ac- 
knowledgment stood  unqualified  by  other  matter  contained 
in  that  letter,  but  it  is  unequivocally  otherwise.  That  let- 
ter, instead  of  being  an  uii<;onditional  admission  of  a  liabil- 
ity of  three  thousand  nine  hundred  dollars,  and  an  unquali- 
fied expression  of  willingness  to  pay  it,  is  an  expression  of 
readiness,  not  to  pay  it,  but  only  to  allow  it  as  an  abate- 
ment from  a  very  much  larger  amount  claimed  in  that  let- 
ter as  due  to  Stiles, — an  attempt  at  seitlement.  The  letter 
says:  "I  have  received  several  letters  regarding  tbe  ac- 
counts of  the  Co.  which  I  cannot  definitely  answer  uhtil  my 
compensation  is  adjusted.  On  my  books  there  is  to  the 
credit  of  the  Co.  over  three  thousand  nine  hundred  dollars; 
but  against  this  is  the  unsettled  item  of  compensation  for 
over  twenty-five  years,  during  which  I  have  acted  for  the 
Co.,  made  its  leases,  collected  its  rents,  paid  its  taxes,  etc., 
etc."  The  letter  goes  on  further  to  represent  and  sustain 
his  demand  against  the  company'.  Under  the  authorities 
above  quoted,  and  stated  in  the  discussion  of  another  sub- 
ject, it  is  perfectly  plain  that  this  letter  is  no  answer  at  all 
tu  the  bar  of  the  statute  of  limitations. 

Certain  entries  in  the  books  of  Stiles  are  also  relied  upon 
as  admissions  against  himself,  and  as  defeating  the  statute 
of  limitations.  Entries  in  a  party's  book,  made  by  himself, 
are  perhaps  admissible  evidence;  but  I  need  only  refer  back 
to  authorities  above  stated  to  show  that  mere  book  entries 
are  not  a  promise  or  acknowledgment,  to  defeat  the  statute. 
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The  appellants  say  that  it  was  error  to  issue  and  decree 
upon  the  attachment  in  this  case,  which  >vas  levied  upon 
the  lands  of  the  corporation,  hecause  it  had  long  before  the 
attachment  become  dissolved  by  the  expiration  of  its  char- 
ter, and  its  assets  were  therefore  distributable  for  the 
equal  payment  of  all  creditors,  under  section  59,  chapter 
53,  Code,  whicii  makes  the  property  of  an  expired  or  dis- 
solved corporation  assets  for  paymentof  its  liabilities  first, 
and  the  surplus  for  distribution  among  the  stockholders 
according;  to  their  interests,  and  consequently  no  creditor 
can  defeat  the  design  of  said  statute,  of  equality  among' 
creditors,  by  the  levy  of  an  attachment.  I  think  this  is  so. 
Uy  the  common  law,  when  a  corporation  expires,  its  lands 
revert  to  their  grantors,  its  personalty  goes  to  the  crown, 
and  debts  due  to  or  from  it  are  extinguished.  6  Thorn  p. 
Corp.  §§  6718,  7860;  Coulter  v.  Robertson,  57  Am.  Dec.  168. 
So  there  was  nothing  to  attach  at  common  law.  And  upon 
the  expiration  of  the  charter,  at  common  law,  all  pending 
suits  abated,  and  no  suit  could  be  instituted  against  it,  be- 
cause, unlike  natural  persons,  it  was  dead,  without  heirs 
or  officers  for  service  of  process.  So  it  had  neither  prop- 
erty nor  representatives.  May  v.  Bank,  2  Rob.  (Va.)  56; 
Rider  V.  Union  Factory,  7  Leigh  154;  9  Am..&  Eng.  Enc.' 
Law,  (2d  Ed  )  606,  607.  Thus,  there  could  be  no  attach- 
ment against  it.  This  unreasonable  rule  of  the  common 
law,  leaving  the  corporation  vested  with  no  property  to  pay 
debts,  and  creditors  no  remedy,  was  obviated  by  the  good 
s^nse  of  equity  jurisprudence,  which  entertained  a  suit  by 
a  creditor  to  enforce  their  demands  against  the  property 
of  the  company.  6  Thomp.  Corp.  §  7860.  But,  while  the 
common  law  did  not  allow  any  suit  after  expiration  of 
the  charter,  our  statute  (section  59,  chapter  53,  Code) 
adopts  the  principles  of  courts  of  equity  before  its  adop- 
tion, namely,  that  fur  some  purposes  the  corporation  still 
owned  its  property;  that  is — First,  for  the  payment  of  the 
creditors;  and,  secondly,  for  the  purpose  of  giving  the  res- 
idue of  assets  to  the  stockholders.  This  is  a  radical 
change  from  the  common  law.  Further  than  this  statute 
allows,  a  defunct  corporation  cannot  be  sued.  6  Thomp. 
Corp.  §  7370,  says:  "After  a  corporation  becomes  dis- 
solved, it  can  neither  sue  nor  be  sued,  unless  the  faculty  of 
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suing  or  being  sued  is  prolonged  by  statute  for  the  pur- 
pose of  winding  up  its  affairs. "  The  suit  allowed  by  said 
Code  section  has  for  its  mission  the  winding  up  of  the 
affairs  of  a  defunct  corporation  by  decreeing  upon  its  as- 
sets— First,  for  payment  of  its  debts;  next,  for  distribu- 
tion of  the  surplus  among  stockholders.  But  I  cannot  see 
how  a  remedy  given  simply  for  closing  up  a  corporation  (a 
remedy  for  the  equal  benefit  of  all  creditors)  can  be  made 
the  instrument,  by  means  of  an  ancillary  attachment,  of 
giving  one  creditor  preference  over  others.  However,  the 
matter  is  not  material  in  this  case,  though  argued,  because 
there  is  but  one  creditor.  No  creditor  is  complaining,  but 
only  stockholders,  and  they  would  be  second  in  right  to 
that  creditor,  without  any  attacbm£nt,  by  reason  of  said 
Code  provision.  It  did  not  prejudice  them.  Thus  far,  I 
see  no  error  in  the  decree. 

But  this  brings  us  to  what  I  consider  an  error.  This 
suit  is,  as  above  stated,  and  as  the  bill  admits,  brought  un- 
der said  section  59  to  wind  up  the  defunct  corporation  and 
pay  the  plaintiff's  debt.  The  bill  makes  the  stockholders 
parties,  as  it  should  do,  as  they  are  necessary  parties. 
Styles  V.  Fork  Co.,  45  W.  Va.  374,  (32  S.  E.  227).  They  are 
parties,  not  only  because  interested  in  seeing  that  only 
proper  indebtedness  is  decreed,  but  because  they  have 
shares  in  the  surplus.  The  order  of  reference  required 
the  commissioner  to  report  the  names  of  stockholders,  and 
the  amounts  of  their  stock.  He  did  so,  but  the  decree 
does  not  adjudicate  their  rights.  What  share  as  stock- 
holders have  L.  C.  Gratz.  H.  S.  Gratz,  Ella  G.  Fell,  and 
other  stockholders?  The  decree  does  not  say.  It  ignores 
the  commissioner's  report  as  to  that  matter.  The  stock- 
holders do  not  know  whether  the  court  will  decree  them 
an  interest  or  not.  They  may  assume  that  it  will  here- 
after do  so,  but  do  not  know.  The  suit  being  fur  the  relief 
of  creditors  and  stockholders  both,  it  should  have  adjudi- 
cated the  respective  rights  of  all,  just  like  creditors  of  a 
dead  man's  estate,  or  lienors  against  land  of  a  living  man. 
These  stockeholders  are  creditors,  in  a  sense,  of  the  de- 
funct corporation.  Its  assets  are  to  be  sold,  and  before 
sale  they  should  know  just  what  their  interests  in  the  as. 
sets  are.     If    a   stockholder  knows  his    interest, — knows 
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just  what  it  is  by  final  adjudication, — he  may  buy  the 
property  in  or  bid  it  up  so  as  to  save  himself,  just  like  the 
creditors  of  a  dead  man;  but,  unless  he  has  such  data  to 
go  upon,— knows  not  only  the  debts,  but  the  respective  in- 
terests of  the  stockholders,  including  bis  own, — he  will 
not  do  so.  It  would  be  error  to  decree  tbe  sale  of  land  of 
a  dead  or  living  man  without  ascertaining-  the  interest  in 
the  same,  especially  of  a  dead  man  whose  estate  is  being 
finally  wound  up.  We  will  have  to  reverse  the  decree, 
and  remand  the  cause  to  the  circuit  court  for  a  decree  al- 
lowing the  plaintiff's  debt,  fixing  the  rights  of  stockholders 
in  the  surplus,  and  subjecting  the  assets. 

Reversed. 
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ACCESSOBY. 

1.  There  can  be  no  accessory  to  a  crime  not  committed  by  a, 
principal. 

2.  Under  tbe  laws  of  this  stst«,  to  convidt  a  person  as  an  ac- 
cessory to  a  crime,  he  must  be  indicted  and  tried  as  sucb. 

3.  A  guilty  principal  cannot  escape  punishment  because  he  is 
not  guilty  as  an  accessory.     Slate  v.  LiUy,  493. 

ACCOUNT. 

1.       A  stalled  account,  not  signed  by  the  party,  will  not  operate 

as  an  acknowledgrnent,  to  take  a  demand  out  ot  the  statute 

ot  limitations.    Stiles  v.  Oil  and  Coal  Co.,  S38. 

ACKNOWLEDGMENT. 

1.  An  acknowledgment  in  writing,  to  opei^te  as  a  new  prom- 
ise to  remove  the  bar  ot  the  statute  of  limitations,  must  be 
a  clear  and  definite  acknowledgrment  of  a  precise  sum,  plainly 
importing  a  willingness  and  liability  to  pay,  not  in  any  wise 
conditional,  nor  by  way  of  compromise  or  attempt  at  set- 
tlement 

2,  Mere  entries  by  a  party  in  his  own  book  of  accounts  will 
not  operate  as  an  acknowledgment,  to  take  a  demand  oat  of 
the  statute  of  limitations,     ftfllea  v.  Oil  and  Coal  Co.,  838. 

See  Concegancf,  3;  Contract,  6. 

ACTIONS'.  See  Criminal  Claims.  1;  Muaiiip'tl  Corporaiioiu.  11 
Lachti,  1. 

ADMINISTRATOR. 

1.  An  administrator  cannot  pay,  within  twelre  months  after 
his  qualification,  one  debt  In  full,  or  in  excess  of  its  ratable 
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Bliari-  of  axtiets,  over  another  of  the  same  class,  either  with 
or  wilhout  notice  of  such  other  debt;  and,  if  he  does,  be  ii 
perH:inal1.v  liable  lo  the  omitted  debt  for  ita  ahare  of  monef 
applifi!  in  such  payment.  ](  such  payment  be  made  after 
twelk'f  months,  he  is  not  liable,  unless  he  had  notice  of  the 
other  debt,    ilrfou  v.  Jack.  201. 

a.  A  personal  representative  who  has  filed  the  inventories  and 
made  his  annual  stutenients  of  account  as  required  by  chapter 
C7  of  the  C'lHle  cannot  be  colled  on  to  restate  such  accounts, 
in  eijiilty.  tinles:i  ihi-  accounts  already  rendered  by  him  are, 
for  some  suiHcient  reason,  surcharged  and  falsiHed.  Hair  v. 
iril//e.  700. 

3.  An  admin  i  Hi  rat  or  cannot,  by  the  acknowledgment  in  plead- 
in);  of  a  debt  against  his  decedent  which  is  barred  by  t%e 
statute  of  limitations,  or  in  any  other  way,  remove  the  bar 
of  that  statute.    iitile»  v.  Oil  and  foal  Co.,  838. 

ADVANCEMENT. 

1.  Where  a  testator,  in  his  will,  makes  advancements  to  his 
children,  and  directs  that  they  shall  be  charged  interest 
thereon,  if  is  proper  to  charge  such  interest  in  making  dis- 
tribution of  his  estate.     ffoiM  v.  Frethmitfr,  217. 

ADVEltSK  TITLE. 

1.  A  court  of  equity  hos  no  jurisdiction  to  settle  title  to  real 
estate  lietween  adverse  claimants  unless  the  plaintifT  has 
some  equity  aKninst  the  iwrty  claiming  adversely  to  him.  An 
equity   against   other   persons   will     not     give   such   jurisdic- 

2.  Those  only  who  have  a  clear  legal  and  equitable  title  to 
land,  connected  with  actual  possession,  have  a  right  to  claim 
the  interference  of  a  court  of  equity  to  give  them  peace,  or 
dissipate  a  cloud  on  their  title.    Hlfhcox  v.  IforrJuon,  206. 

AFFIDAVIT,    See  AlKuhment,  4,  5, 

ALLEtiATIOX.    See  Bill.  2;  AtlachmrHl.     5. 

AME.VDSIEXT.     See  Summon*,  2. 

AMOLNT,     See  Juritdlctiott,  4. 

AXSWEIt.     See  Injunetion.  1. 

APPEAL. 

1.      An  appeal  by  a  party  to  a  cause  tn  a  justice's  court  operates 
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as  a  general  appearance  in  the  appellate  Court,  and  givea  that 
Court  jurisdiction  of  the  person  of  the  appellant,  and  as  a  gen- 
eral rulethe  irre^larities  in  the  proceeding-s  before  the  jus- 
tice are  waived  by  an  appeal.    Thorn  t,  TItorn,  4. 

2.  AH  aasignmenls  of  error  founded  on  aoubtlul  and  confljctin; 
questions  of  evidence  will  be  disregarded  or  overruled  by  thld 
Court  unless  it  is  plainly  manifest  that  the  circuit  court  has 
erred  against  the  true  preponderance  of  the  evidence.  Whtp- 
keii  V,  Siebolan,  35. 

3.  Unless  plainly  erroneous,  the  decrees  of  the  circuit  court  will 
not  be  disturbed.    Hpurgin  v.  Hpurgin,  38. 

4.  A  decree  of  a  circuit  court  founded  on  conflicting  and  contra- 
dictory testimony  will  not  be  disturbed  unless  plainly  erro- 
neouH.     Yokf  v.  Shati,  40. 

5.  ^Vhere  one  party  only  appeals,  and  the  rights  of  him  and 
another  stand  on  distinct  and  separate  grounds,  and  are  not 
equally  afTected  liy  the  decree  or  judgment,  that  appeal  will 
not  bring  up  for  adjudication  the  rights  of  the  other;  but 
when  their  riefhts  are  not  only  Involved  in  the  same  question, 
but  equally  affected  by  the  decree  or  judgment,  the  appeal  o( 
one  will  call  for  an  adjudication  of  the  rights  of  the  other  not 
appealing.  But  in  the  former  case,  if  the  party  not  appeal- 
ing appears  in  the  appellate  court  and  assigns  error,  he  unites 
in  the  appeal,  and  his  case  will  be  considered.  Boiclby  v.  De 
VTit,  323. 

6.  Where  a  motion  is  marie  in  the  circuit  court  to  set  aside 
a  verdict  on  the  gi'ound  that  the  same  is  contrary  to  the  evi- 
dence, and  the  court  falls  to  certify  all  the  evidence  offered, 
or  all  the  facts  proved,  the  court  cannot  reiiew  or  reverse 
the  Judgment  for  that  cause.    Rofterttox  v,  Harmon,  SOO, 

See  £rror,  i. 

APPEAL  FROM  JUSTTCi-;.     See  Juglirf.  3. 
APPEAHASCE.    See  Bill  of  Review,  1. 

ASSIGXEE. 

1.  An  assignee  for  the  benefit  of  creditors  ought  not  to  b« 
made  personally  liable  for  the  notes,  bonds,  and  accounts 
assigned  when  they  become  due,  but  only  at  the  time  when 
actually  collected  by  him,  except  such  notes,  bonds,  and  ac- 
counts OS  are  lost  by  his  negligence  or  improper  conduct, 
RuM  V.  Bern/.    S24. 

ASSIGNMEXT. 

1.      An  assigrnment  of  an  account,  or  an  order  to  one  who  owes 
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the  iiccounl,  to  pay  the  amount  due  thereon,  or  any  specific 
par*  of  it,  to  the  payee  In  the  order,  is  such  a  transter  of  an 
evidence  of  debt  aa  will  br  protrctrd  bj  the  last  proviaion  of 
aeetion  2,  chapter  74,  Code,    Carr  v.  HummerfUta,  155. 
See  iHtolxtHt,  1. 

ASSUMPSIT. 

J.  Where  an  action  of  asmimpait  is  brought  for  the  use  and  oc- 
cupiition  of  a  tract  of  land,  and  the  declaration  contains  only 
two  counts,  on  of  which  is  indebttatut  aMtmpnil,  aod  th« 
other  on  the  tiuanlum  meruit,  end  a  bill  of  particulars  is  filed 
with  the  declaration,  if  the  defendants  interpose  the  plea  of 
non  a»tump»it  in  live  years,  altboug'b  a  'vs'ritten  agreemeiit  not 
under  seal  may  npi>ear  in  evidence,  flxing  the  terms  of  tbe 
rental  for  one  year,  when  the  posscKslon  and  occupancy  con- 
tinue for  nearly  ni\  years  thereafter,  under  our  statute,  the 
plaintifl  shall  not  be  nonsuited  by  reason  of  said  writing  ap- 
pearing' in  evidence,  but  the  same  may  be  considered  in  Bx- 
infr  the  value  of  tne  rental. 

t.  In  an  action  of  agmimpnit  for  tbe  use  and  occupation  of 
land,  where  the  cause  of  action  arises  upon  the  breach  of  the 
contract,  and  not  at  tbe  time  of  making'  tbe  same,  a  plea  that 
the  defendant  did  not  assume,  as  in  the  declaration  set  forth, 
within  five  years  prior  to  tbe  commencement  of  this  suit,  i» 
not  a  proper  plea.  It  should  be  that  the  action  did  not  accrue 
within  five  years,  etc.     Alkitimn  v.  Wititfrs,  226. 

ATTACHMEXT. 

1.  An  attachment  is  a  lien  on  i>erRonal  estate  from  levy  though 
no  bond  be  given  to  authorize  the  ofBcer  to  take  possession, 
and  one  purchnsing  of  the  debtor  with  notice  of  the  levy 
takes  subject  to  it.  Buirllm  v.  DcWit,  323. 

2.  The  fact  that  attafhmenls  by  four  distinct  creditors  are 
levied  on  (foods  of  a  cojnnion  debtor,  they  having  no  connec- 
tion, will  not  give  a  third  party,  claiming  the  poods,  an  in- 
Juncti<in  on  the  RTound  of  preventing  multiplicity  of  snita. 
Zanhiivr  v.  Hftnff,  418, 

a.  Where  a  party  who  is  engaged  in  the  mercantile  business 
owns  several  lots  of  land,  and  executes  bis  negotiable  not?, 
payable  in  thirty  dnys,  for  three  hundred  and  si.\ty  dollars, 
to  a  party  to  whom  he  is  indebted  before  said  note  falls 
due;  sells  all  of  his  stock  in  trade  to  a  third  party,  and  exe- 
cutor; two  deed.i  of  trust  for  a  considerable  amount  upon 
hie  real  estate,  when  he  was  In  fact  insolvent;  makes  con- 
flicting st.Ttements  as  to  the  terms -of  said  sale,  saying-  to 
one  that  he  owed  his  vendee  four  hundred  dollnrs,  to  be  cred- 
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ited  on  the  purchase  money,  and  the  residue  paid  to  bim  in 
fifty  dollar  monthly  inBtallmentB;  to  another  that  hio  veiidee 
had  paid  him  part  cash,  and  the  residue  was  to  be  paid  in 
inatallments;  while  to  another  he  said  the  purchase  money 
was  to  be  paid  in  fifty  dollar  monthly  inatallments,  not 
claiming  that  his  vendees  owed  him  anything)  and,  when 
asked  to  give  his  order  on  the  rendeea  in  payment  ot  said 
note,  declined,  saying  he  would  pay  it  in  his  own  way  and 
time, — these  facts  strongly  indicate  that  said  mercEiant  had 
disposed  of  his  property  with  intent  to  defraud  his  creditors, 
and,  if  set  forth  in  an  aflidavit  filed  by  the  party  to  whom 
said  note  was  made  payable,  are  sufficient  to  authorize  an 
order  of  attachment. 

4.  While  a  supplemental  allldavit  for  an  order  of  attachment 
should  be  filed  by  the  party  who  makes  the  original  affidaTlt, 
such  affidavit  may  be  made  by  a  third  party,  who  is  a  cred- 
ible person.    Letois  v,  Bragg,  707. 

5.  Where  a  suit  in  equity  ia  brought  for  the  recovery  of  money, 
and  an  order  of  attachment  is  issued  in  the  case  in  pursu- 
ance of  an  affidavit  made  by  the  plaintiff,  which  attachment 
is  levied  on  the  defendant's  land,  and  the  bill  alleges  that 
the  plaintitf,  on  his  affidavit,  as  prescribed  by  law,  has  ob- 
tained from  the  clerk  such  order  of  attachment,  which  alle- 
gation is  not  denied  In  the  answer,  and  there  is  no  motion 
made  to  quash  the  attachment  or  demurrer  to  the  bill,  and 
the'  court  hears  the  case  upon  the  evidence,  and  decrees  a 
sale  of  the  lajid  levied  upon,  this  Court  will  not,  on  appeal, 
from  said  decree,  reverse  the  case  for  want  of  jurisdiction 
in  the  circuit  court.    Mcintosh  v.  Aiiausta  OH  Co.,  832. 

BATH  KKKFER. 

1.  Section  5,  chapter  203.  Acts  1S.S2.  in  providing  that  the  trus- 
tees of  Berkeley  Springs  shall  annually  elect  a  bath  keeper, 
who  shall  continue  such  until  the  election  of  his  successor, 
is  merely  directocy  as  to  the  time  ot  auch  election,  and  was 
not  Intended  to  i-ender  such  bath  keeper,  when  elected,  inde- 
pendent of  such  trustees  for  the  annual  period  of  one  year, 
but  was  Intended  to  place  his  election  and  after-continuance 
in  office  at  their  pleasure,  for  the  better  promotion  of  the 
purposes  of  their  trust.     Ranter  v.  Trutlefs  of  Berkeley  Sprinffa, 

343. 

BILL. 

1.  When  a  dissolution  of  a  joint-stock  corporation  has  been 
made  by  resolution  of  its  stockholders,  under  section  S6, 
chapter  53,  Code  1891,  if  a  creditor  asks  a  court  of  chancery 

L:,j,i...dbiCiOO^IC 


Ti  [HSBX.  [47 

BILL — Continued. 

to  administer  its  assets  through  «  receiver  or  otherwise,  the 
bill  must  state,  as  a  basis  of  jurisdiction,  the  failure  of  the 
corporation  to  provide  ample  funds  to  snfflcientlj  secure  the 
.lebta  of  tbe  corporation,  as  required  by  that  seetion.  Law 
V.  Rifh,  834. 

2.       Kvery  fact  necessary  to  make  out  the  case  must  be  certain- 
ly and  positively  alleged,  for  the  court  pronounces  its  decree 
as  based  upon  the  allegations  as  well  as  the  evidence.   Hood 
V,  Muriian,  817. 
See  Demurrer,  2,  3. 

BILL  OF  EXCEPTIONS. 

1.  A  paper  porporling  to  be  a  bill  of  exceptionn  and  copied  into 
the  record  as  such,  will  not  be  regarded  or  treated  by  the 
appellate  Court  as  a  part  of  the  record,  unless  the  record 
shows  thnt  it  was  by  some  order  or  memorandum  entered  on 
the  order  Ixiok  of  the  trial  court,  made  a  part  of  the  record. 
Koonlz  v.  Eoonts,  31. 

BILL  OF  REVIEW. 

1.  A  petition  flied  by  a  widow  on  behalf  of  herself  and  infant 
children,  alleging  that  their  property  has  been  sold  and  sac- 
rificed  under  decrees  deceitfully  obtained  by  a  creditor  of  the 
deceased  husband  and  father,  should  be  treated  as  an  original 
bill  in  the  nattire  of  a  bill  of  review,  and  should  be  properly- 
matured  before  being  Anally  heard;  and  it  is  error  to  dispose 
of  the  same  adversely  on  mere  ex  parte  affidavits,  without 
appearance  thereto,  except  by  a  disinterested  party  who  de- 
murs, and  thereby  admits  the  truth  of  the  allegations  of 
such  petition.  Silman  v.  Stump,  641. 
See  Partleg,  4, 

BOARD  OF  EDUCATION. 

1.  The  duties  of  a  board  of  education  in  the  management  and 
control  of  graded  schools  which  have  been  established  in  its 
district  are  essentially  ministerial.  Hat»{»oer  t.  BM,  Judge, 
348. 

BONA  Fn>ES.    See  /naoJrent,  3. 

BOND. 

1.      The  ststutiiry  bond  is  intended  to  supply  this  defect   in   the 

common  law.        QJen  Jean.  iMieer  Loup  and  />.  R.  Co.  v.  Kan., 

aien  Jean.  4  E.  R.  Co.,  725. 

BOOK  ENTRIES.     See  Arknoieleilamenl,  Z. 
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B0UNDAB1E8.    See  Efeetment,  2. 
BUILDING  FUND.    See  Scftool  Lew,  2. 
BUIIDEN.    See  Demuirer  to  EtHdenee,  2. 

CANVASSING  BOARD. 

1.       It   is   the   ministerial   duty   of   the    board   of   i 

make  a  careful  record  of  every  ballot  rejected  by  it,  with  the 
reasoBB  therefor,  and  the  identification  of  etich  ballot  as  a 
part  of  auch  record.     Dimieci;  t.  County  Court,  513. 

CARRIERS. 

1.  The  Chesapeake  and  Ohio  Railway  Company  received  for 
Bhipment  to  Liverpool  two  car  loads  of  lumber,  and  isBued 
its  bill  of  lading,  containing,  among  others,  this  clause:  "(1^) 
This  contract  is  executed  and  accomplished,  and  all  liability 
hereunder  terminates,  on  the  delivery  of  the  said  property  to 
the  steamship,  her  master,  agent,  or  servants,  or  to  the 
steamship  company,  or  ou  the  steamship  pier  at  the  said  port 
[Newport  News];  and  the  inland  freight  charges  shall  be  a 
first  lien,  due  and  payable  by  the  steamship  company."  Held, 
that  the  placing  of  the  lumber  on  the  pier  of  the  Chesapeake 
and  Ohio  Railway  Company  at  said  port,  under  its  own  ex- 
clusive control  and  custody,  was  not  sufficient  to  relieve  it 
of  its  liability  as  a  common  carrier  for  damages  for  the  lou 
of  said  lumber.    Lcicis  v.  Chnapcalee  £  0.  Ry.  Co.,  656. 

CAVEAT  EMPTOR.     See  Iniohtnt,  1;   Partlet,  5. 

CERTIFICATE.     See  Depotltiont,  2. 

CHATTELS.     See  Injunction,  5. 

ORCUIT  COURT. 

1.  Where  the  circuit  court  of  a  county  is  without  jurisdiction 
under  any  of  the  clauses  of  section  1,  chapter  123,  Code.amend- 
«d  by  chapter  46,  .^cta  1897,  it  cannot  obtain  jurisdiction  by 
reason  of  service  of  process  in  any  other  county,  except  aa 
against  a  railroad,  canal,  turnpike,  telegraph  or  insurance 
company.    Rorer  v.  Feoplfs  Bid's  Atioriatlon,  1. 

CLOUD.    See  AdnrK  Title,  2. 

COAL.    See  Co-Ttnant,  3,  4. 

COLOR  OF  TITLE.     See  Comm(S«to»er's  Sate,  1. 
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COMMISSIONER. 

1.  If  a  commiBsioner  fail  to  return,  as  he  should  do,  with  fais 
report,  the  evidence  before  him,  the  party  desiring  it  must 
ash  the  court  to  require  Us  production;  else,  he  cannot  make 
its  absence  a  ftrounil  of  error.   Fellon  v.  Fellon,  27. 

2.  The  circuit  court  has  abHoIute  control  over  its  commission' 
era,  with  the  power  to  appoint  and  remove  at  its  discretion; 
and  unless  such  dincretion  is  plainly  abused,  to  the  prejudice 
of  the  parties  to  the  litigation,  the  court  cannot  interfere 
therewith. 

3.  A  special  commituiioner  removed  by  the  circuit  court  with- 
out notice  or  good  cause  shown  cannot  appeal  from  the  de- 
cree reraovinjf  him. 

4.  Unless  exceptions  are  taken  to  a  commissioner's  report 
auditing  an  account  in  the  circuit  court,  no  appeal  will  lie 
from  the  decree  confirming  the  same,  as  section  7,  chapter 
129,  of  the  Code,  as  amended  In  chapter  43,  Acts  1897,  author- 
izes the  making  of  such  exceptions  "at  the  first  term  of  the 
court  next  after  the  terra  to  which  the  same  ia  filed,  or  by 
leave  of  the  court  at  any  subsequent  term."  Arbrtgaxt  v.  Jfr- 
aroK,  263. 

5.  The  finding  of  a  commissioner  as  to  facts  confirmed  by  the 
circuit  court  will  not   be  disturbed  unless  plainly  erroneous. 

fi.  On  the  other  hand,  if  such  finding  is  not  justified  by  the  ert- 
dence,  it  will  be  set  aside,  and  the  decree  founded  thereon 
will  be  reversed,     Krnetreo  Co.  v.  Schitantka.  2S7. 

7.  Where  an  exception  is  not  taken  in  the  court  below  to  a 
commissioner's  report,  and  the  matter  objected  to  might  be 
affected  by  extrinsic  evidence,  the  appellate  court  will  not 
consider  such  objection. 

8.  I'nder  section  2S.  chapter  85.  and  section  3,  chapter  B6,  Code, 
it  is  error  for  the  court  to  take  a  debt  proved  as  a  general 
debt  against  an  estate  under  the  fourth  clause  of  said  section 
25,  out  of  said  class,  and  postpone  it  to  the  payment  of  the 
other  deblH  of  the  same  dignity  and  class.  The  payment  must 
be  of  all  such  debts  pro  rata.  Gardner's  orfmY  v.  Gardner't 
Beirt,  368. 

9.  II  a  commissioner's  report  is  not  excepted  to,  it  is  taken  lo 
he  correct  as  to  adult  parties,  and  will  not  be  examined  by 
either  the  lower  or  appellate  court,  and  no  advantage  of  any 
error  therein  can  lie  taken  unless  it  be  error  apparent  on  the 
face  of  the  report;  but  such  an  error  can  be  taken  advantage 
of  in  either  court  at  the  hearing  without  exceptions.  Staff 
V.  Kino.  437. 
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10.  A  finding  of  facts  by  a  commissioner,  conifirmed  by  the  cir- 
cuit court,  ia  viewed  by  tliis  Court  with  peculiar  respect,  and 
such  findingf  will  not  be  disturbed  unleBB  plainly  erroneous. 
Carter  v.  Uill,  504. 

COMMISSIOXEU'S  REPORT. 

1.  Although  no  exceptions  are  filed  to  a  commissioner's  re- 
port, and  the  report  is  eonfirmed,  if  the  decree  of  confirma- 
tion  upon  its  face  shows  material  error  as  to  matter  of  law 
prejudicial  to  the  appellant,  tor  such  error  the  decree  should 
be  reversed.  ItiiM  v.  Ben'y,  824. 
See  CommUaioiifi;  10. 

COMMIS.'SIOXER'S  SALE. 

1.  A  deed  made  by  a  special  commissioner  in  a  chancery  cause, 
under  a  decree  confirming  the  sale,  purporting  to  convey  the 
real  estate  described  in  the  deed,  gives  color  of  title  in  the 
grantee,  notwithstanding  irregularities  in  the  proceedings  in 
such  cause  and  sale.     Hltchcox  r.  Morrison,  206. 

COMPETITIOX. 

1.  Withholding  competition,  when  not  contrary  to  public  pol- 
icy, is  a  sufficient  binding  consideration  for  a  contract.  Coni- 
Uen  V.  DeKina,  310. 

COMPOUND  INTEREST.     See   Interest.  2. 

COKFLICTISG  EVIDEXCE.    See  Ecldencf.  3;   Decree,  7. 

CONSIDERATION.    See  Comselition,  1. 

CONSTRUCTION.     See  WIlJi,  4;   l^tatiite,  2;   Lea»e.  4,  8. 

CONTINGENT  ESTATES.    See  Estates,  2. 

COXTIXI'ANCK. 

1.      The  question  of  continuance  is  one  nddreased  to  the  sound 
discretion  of  the  court,  and,  unless  it  is  plainly  apparent  that. 
such  discretion  hns  been  abusert,   this  Conrt   will  not  inter- 
fere therewith.     4mos  v.  Slockcrt,  109. 
See  Injiini'tl'in,  2. 

CONVEYAXCE. 

1.  A  conveyance  of  goods  and  chattels,  absolute  on  its  face, 
but  in  reality  made  to  secure  a  debt,  is  in  eqnity  a  mortgage, 
and.  to  be  good  as  to  creditors,  must  be  recorded.  Zanhlser 
V.  Hefner,  418. 
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2.  The  0,  W.  S.  Co.,  a  corporatloo,  brought  its  suit  to  enforce 
its  claim  of  nix  hundred  and  aeventy-three  dollars  and  flfty- 
nin«  centn  afrainitl  its  insolvent  debtor,  M.,  and  to  set  aaide  a 
(It'ed  of  truHt  on  Ktoi'k  of  merchandise  made  by  M.  to  A.,  trus- 
Ifc,  1i>  in  He  mil  if  J-  MV  in^lorser,  B.  \n  Injunction  was  granted, 
anil  a  receiver  appointeil.  M.  proposed  to  plaintiff  that  it  it 
would  difimiHH  its  HUit,  and  restore  the  property  to  his  po8- 
sesKion,  and  give  him  long  time  on  the  debt,  he  would  furnish 
paper,  with  good  Endorsers ,  for  amount  of  its  claim.  Ac- 
conlingly  the  suit  was  dismlsKed.  the  receiver  discharged,  and 
poRHesHion  of  the  property  restored.  When  this  was  done,  M. 
sold  the  stock  of  goods  to  A.  and  B.,  in  consideration  of  t-wo 
thoimand  and  seventy-two  dollars,  which  was  to  be  discharged 
by  the  payment  of  the  three  notes  secured  in  the  deed  of 
trust,  amounting  ti)  one  thiiUHand  and  four  hundred  dollars, 
and  the  amount  of  the  O.  W.  S.  Co.  claim,  represented  by  three 
notes  of  two  hundred  and  twenty-four  dollars  and  fifty-three 
cents  each,  at  one,  two  and  three  years,  made  by  M.,  payable 
to  the  order  of  \.  and  B.,  and  Indorsed  by  them,  and  which 
were  delivered  to  the  O.  W.  S.  Co.  for  its  debt.  A  few  days 
thereafter  W.,  L.  &  Co.  brought  their  suit  against  M.,  A.,  and 
It.  1o  set  aside  said  deed  of  trust  and  agreement  of  nale  be- 
tween M.  and  A.  and  B.;  alleging  that  said  sale  and  delivery 
of  the  three  notes  to  the  O.  W.  S.  Co.  for  its  debt  gave  It  an 
illegal  preference,  to  the  exclusion  and  prejudice  of  other 
creilitors  of  M.  Held,  that  the  O.  W.  S.  Co.,  having  no  knowl- 
edge or  notice  of  the  sale  from  M.  to  A.  and  B.,  the  indorsera, 
at  the  time  It  received  the  notes,  had  the  right  to  hold  the 
tndorners  for  the  payment  thereof  in  satisfaction  of  its  debt, 
and  the  same  was  not  an  illegal  preference  in  its  favor,  under 
section  3,  chapter  74,  Code.     Armttrong  v.  OH  Well  Svpply  Co, 

3.  v.,  Iiy  deed  dated  November  83,  1S76,  conveyed  a  tract  of 
land  to  E.  and  A.,  the  wives  of  B.  and  H.,  and,  to  secure  a  resi- 
due of  the  purchase  money  to  V.,  at  the  same  time  E.  and  At 
together  with  their  husbands,  made  a  deed  of  trust  to  R., 
trustee,  the  acknowledgment  of  which  was  wholly  insufficient. 
Hflil,  that  although  said  trust  deed  conveyed  no  title  from  the 
wives  to  the  trustee,  yet  the  two  deeds  must  be  taken  to- 
gether,  and  an  equitable  Hen  is  thereby  created  in  favor  of  V., 
which  can  only  I*  enforced  in  a  court  of  equity. 

4.  Such  equitable  lien  is  asHignable,  and  may  be  enforced  in  a 
court  of  equity  by  the  assignee. 

6.  A  sale  under  such  deed  of  trust  by  the  trustee,  after  giving 
the  statutory  notice,  is  a  nullity,  and  a  deed  executed  by  the 
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trustee  in  purBuaiice  of  such  sale  conveyB  no  title  to  the  pur- 
chaser. Sckmertz  v.  Haaimoiut,  KST. 
6.  A  conveyance,  in  consideration  of  an  antecedent  debt,  from 
an  insolvent  to  his  creditor,  without  frandulent  intent  in  the 
creditor,  thoug'h  the  creditor  know  of  the  debtor's  insolvency, 
does  not,  alone,  stamp  the  conveyance  as  one  fraudulent  in 
fact  and  utterly  void;  but  it  stands  for  the  l^eneflt  of  all 
creditors,  includin)ir.  the  one  thus  preferred.  Rerold  v.  Barlow. 
7S0. 

CONVICT. 

1.  A  person  convicted  of  a  felony  in  a  circuit  court  is  entitled 
to  have  the  execution  of  judgment  suspended,  until  a  reason- 
able time  after  the  next  reg'ular  term  ot  the  Supreme  Court 
of  Appeals,  that  he  may  make  application  thereto  for  a  writ 
of  error,     fitate  fj  rW.  HInfford  v.  Bnick,  Warden,  434. 

CONTRACT. 

1.  If  one  party  to  a  contract  is  not  bound  to  do  the  act  which 
forms  the  consideration'  tor  the  promise,  undertaking,  or 
Hfrreement  of  the  other,  the  contract  is  void  for  want  of  mu- 
tuality.    Off  Co.  V.  Oil  Co.,  84. 

2.  Where  a  plaintiff  in  his  bill  alleges  that  he  was  induced  to 
tiign  a  contract  while  in  a  state  ot  Intoxication  to  such  a  de- 
gree aa  not  to  know  the  true  intent  or  meaning  of  the  same, 
such  contract  is  not  only  voidable,  but  absolutely  void,  on  de- 


Where  such  bill  ulleges  that  the 
in  violation  of  the  rights  and  good  faith  which  should  prevail 
between  partners,  and  charges  that  the  same  was  obtained 
through  fraud,  au'I  for  the  purpose  of  delaying  and  defraud- 
ing the  plaintitT  from  obtaining  his  full  rights  in  said  co- 
partnership, it  is  error  to  sustain  a  demurrer  to  such  bill. 
Bunter  v,  Tolbard,  258. 

If  one  asks  equity  'to  relieve  him  from  the  consequences  of 
his  failure  to  perform  his  contract,  in  cases  wnere  such  relief 
may  be  given,  yet,  if  he  does  not  aver  and  show  clearly  a 
present  ability  to  perform,  no  relief  will  be  given  him.  IV. 
Tn.  <£  P.  R.  Co.  V.  Barrlioii  County  Cwtrt,  273. 

An  oral  contract  by  a  married  woman  for  the  sale  of  her 
land  cannot  be  specifically  enforced  under  the  doctrine  of 
part   performance. 

A  written  contract  by  a  married  woman  for  the  sale  of  her 
land,  unless  living  separate  and  apart  from  her  husband,  can- 
not be  specifically  enforced  unless  acknowledged  by  her  bc- 
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fore  an  officer  authorized  to  take  such  acknowledgment.    Her 
husband  must  join  in  the  contract.    RoteHOur  t.  Jtotenour,  554. 

CORPOBATIOX. 

1.  A  resolution  by  the  HtockholderB  of  a  joint-siock  company 
to  discontinue  its  business  under  section  59,  chapter  53,  Code 
1801,  operates  as  a  voluntary  surrender  of  the  corporate  fran- 
chisp,  and  a  disHolutiou  of  the  corporation. 

2.  E({uit.v  ban  no  jurisdiction,  except  as  authorized  hy  stat- 
ute, to  dissolve  a  corporation. 

3.  A  mere  cessation,  or  suspension,  or  discontinuance  by  a 
corporation  of  its  corporate  business,  unless  by  resolution 
of  its  stockholders  to  discontinue  business,  will  not  operate 
as  a  dissolution  of  a  corporation.    Lair  v.  Rich,  034. 

4.  There  can  be  no  suit  against  an  expired  domestic  corpora- 
tion, e.\cept  one  in  equity,  aa  provided  in  sections  57,  59,  cbap- 
ter  53,  Code,  to  wind  up  its  affairs  tor  the  benefit  of  creditors 
and  stockholders, 

5.  There  can  be  no  attachment  lor  debt  against  an  expired 
domestic  corporation. 

6.  In  a  suit  in  equity  under  section  59,  chapter  53,  Code  1S9], 
by  a  creditor  to  assert  a  debt  against  an  expired  domestic 
corporation,  and  wind  up  its  affairs,  and  administer  its  prop- 
erty for  the  benefit  of  creditors,  the  stockholders  are  nec- 
essary parties;  and  when  a  debt  is  decreed  against  the  cor- 
poration, and  its  property  subjected  thereto,  the  decree  muse 
both  ascertain  the  debts  against  the  corporation,  and  de- 
clare the  shares  or  interests  of  the  stockholders  in  the  cor- 
poration, and  in  the  surplus  proceeds  of  the  property  de- 
creed lo  sale.    StIUa  v.  Oil  d   Cool  Co^  838. 

CO-TEXANT. 

1.  Extractiim  of  coal  by  one  tenant  in  common  without  con- 
sent of  another  is  waste,  for  which  he  must  account  to  that 
other. 

2.  Section  14.  chapter  100,  Code  1891,  <i6es  not  apply  to  waste 
by  joint  tenant  or  tenant  in  common. 

3.  If  one  tenant  in  common  take  coal  from  land  without  the 
consent  of  another,  he  must  account  to  that  other  therefor, 
and  cannot  keep  the  proceeds  of  the  sale  of  the  coal,  with- 
out accounting,  on  the  theory  that  the  portion  of  land  fur- 
nishing- the  coal  is  no  more  than  his  just  share. 

4.  If  one  tenant  in  common  use  the  common  land,  and  ex- 
clude his  co-tenant,  he  is  accountable  to  such  co-tenant, 
though  he  does  not  take  beyond  his  just  share  of  rents  and 
profits. 
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S,  If  &  tenant  in  common  use  the  land  for  purpuses  allowable 
by  law  to  a  tenant  in  common,  but  use  no  more  than  his  share, 
anil  do  not  excluite  a  co-tenant,  he  is  not  accountable  to  him 
for  rents  and  profits.      Cecil  v.  Clark,    Hall  v.  Clark,  40S. 

COVENANT  BROKEN. 

1.  The  covenant  for  quiet  enjoyment  implied  in  a  lease  for 
oil  is  broken  by  the  exclusion  by  the  lessor  of  the  lessee  from 
taking  possession  for  the  purposes  of  the  lease,  or  bis  with- 
holding- from  him  the  possession  of  the  land  for  the  purposes 
of  the  lease.     SnotU  v,  MoOregori  566. 

CREDITORS.     See  ParUienhip,  9;  AMicnee,  1;  iMolveitt,  2. 

CREDITOR'S  SUIT. 

1.  In  a  suit  by  a  creditor  against  an  expired  corporation, 
where  the  corporation  in  its  answer  pleads  a  set-off  against 
the  plalutiR's  demand,  the  plaintiff  may  file  a  plea  of  the  stat- 
ute of  limitations  before  the  commissioner,  or  in  any  other 
*  make  that  defense  before  the  commissioner  taking 
Utilea  V.  Oil  tb  Coal  Co.,  838, 

CRIME.     See  ReawHable  Doiibl,  1. 

CRIMINAL  CLAIMS. 

1.  As  a  condition  precedent  to  the  institution  and  maintenance 
of  a  suit  ngainst  the  county  court  for  any  demand  for  a  speci- 
fied sum  of  money,  founded  on  contract,  except  an  order  on 
the  county  treasury,  such  demand  must  have  been  presented 
to  the  county  court,  and  have  been  disallowed  by  it  in  whole 
or  in  part,  unless  the  court  refuses  to  act  on  such  demand  by 
the  close  of  the  ilrst  session  after  that  at  which  it  is  so  pre- 
sented, or  of  the  second  session  after  it  is  filed  with  the  clerk, 
pursuant  to  section  40,  chapter  39,  of  the  Code,  for  presenta- 
tion.    TaU»  V,  Tiialor  CnSutii    Cmtrt,  376. 

DAMAGKS. 

1.  In  ascertaining  damages  to  a  landowner,  flowing  to  the 
residue  of  his  tract,  from  tne  construction  of  a  railroad, 
danger  to  buildings,  fences,  forests,  and  the  like,  from  fire 
emanating  from  locomotives,  may  be  considered  ss  an  ele- 
ment of  damages,  so  far  as  such  danger  lessens  the  value 
of  such  residue;  but  such  danger  must  be  real,  imminent, 
and  reasonably  to  be  apprehended,— not  remote  or  merely 
'  .  is  the  residue  depreciated  in  value 
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2.  Opinions  of  wltnesHes  not  personally  acquainted  with  land 
appropriated  for  railroad  purpoHea  are  not  admissible  as  ta 
the  value  of  the  land  actuall.v  taken,  or  damag-ti.  to  the  resi- 
due, it  not  bein;  a  question  of  expert  evidence;  but  a  person 
so  acijiiuinleil  and  conversant  with  the  land  n.ny  state  thd 
circumstances  and  resj)ectH  in  ivhich  the  land  ts  prejudiced 
or  benefited  l\v  the  railroHil,  and  may  then  express  his 
opinion  as  to  the  value  of  the  land  after  completion  of  the 
road  as  compared  with  what  it  was  before.  Kan  v.  Glade 
Vrrek  R.  R.  C'l..  467. 

3.  Ill  an  action  before  a  justice  "in  a  civil  action  for  the  re- 
covery of  money  due  for  damages  for  a  wrong"  by  a  pas- 
seng^er  on  a  railroad  train,  whose  ticket  was  wrongfully  taken 
up  by  the  conductor,  and  the  passenger  was  afterward" 
called  on  by  another  conductor  of  the  game  train,  them  in 
charge,  who  demanded  liis  ticket,  and  on  his  failure  to  pro- 
duce a  ticket  and  refusal  to  pay  fare  ejected  him  from  the 

■  train;  brlil,  that  the  plaintiff  couUI  recover  in  sold  action 
whatever  he  showed  himself  entitled  to  recover  in  the  action 
either  cj-  coh  Irartu  or  cj-  delicto.    lAteing*  »■.  Korfnllc  d  W.  Rii. 

4.  At  comnii>n  taw.  damages  occasioned  by  the  suing  out  of 
an  injimctiiin  were  not  recoverable,  unless  the  suit  was  with- 
out  probable   cause,   or   prosecuted   through   malice. 

5.  Where  no  bond  has  been  required,  damages  are  not  reeovera- 
ble,  unless  the  injunction  was  maliciously  sued  out,  without 
probable  cause,  tllen  Jean,  Lover  Loup  d  D.  R.  Co.  v.  Kan., 
Glen  Jean  it  E.  R.  Co.,  725. 

DAY  TO  AXSWER.    See  Demurrtr,  3. 

DKllT.    See  iloKdamug.  7. 

DEED. 

1.  If  a  deed  made  under  a  prior  executory  contract  -varies 
therefrom.  It  is  presumed  that  the  deed,  so  far  as  it  departs 
from  such  contract,  represents  a  change  agreed  upon  by  the 
parlies  from  the  terms  of  the  prior  contract,  and  the  deed 
represents  the  final  contract  of  the  parties,  and  such  con- 
tract and  all  antecedent  propositions,  negotiations,  and  parol 
interlocutions  on  the  same  subjictare  merged  in  the  deed. 
It  may,  however,  bt  Khown  that  such  variance  is  due  to  a  mis- 
take in  drawing  the  deed  by  such  evidence  as  the  law  in  such 
case  requires.  Koea  v.  Kent,  575. 
See  Commi»gioner'»  Sale,  1, 
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DECRKE. 

1.  The  recitals  of  &  decree  which  la  directly  attacked  for  fraud 
and  surprise  in  the  procurement  are  not  presumed  to  be  ali- 
solute  verities,  hut  are  subject  to   impeachment. 

2.  A  decree  of  confirmation  founded  on  b  false  report  of  sale 
made  may  be  impeached  by  an  interested  party  gniiltless  of 
culpable  fraud  or  neglect.    SprinaeitQn  v.  Morrii,  50. 

3.  A   decree  is  the  conclusion   of  the   law  from  the  pleadings 
■    and  proofs,  and  where  there  is  a  failure  either  in  the  allega- 
tions   or    proofs    there    can    be    no    decree,      Kfnetctg    Co.    v. 
SchUanaku,  287. 

4.  An  infant  has  six  months  after  majority  to  show  error  in 

5.  One  who  would  set  aside  a  decree  by  reason  of  miatako 
must  proceed  within  a  reasonable  time  after  knowled^  of  it, 
else  he  will  be  barred  of  relief,  by  Inches.  Bfymour  v.  Alktie, 
302. 

6.  A  decree  rendered  in  the  circumstances  of  this  case  is  an 
entirety,"  and  the  entire  decree  and  sale  made  thereunder 
will  be  set  aside.    Calvert  v,  A»h,  480. 

7.  A  decree  of  a  circuit  court,  founded  on  conflicting  and 
contradictory  testimony,  will  not  be  rtesturbed  unless  plainlj' 
erroneous.    Mdnloih  v.  Auguila  Oil  Co.,  833 

DEFAMATION. 

1.  In  such  a  case  the  defendant  may,  under  the  general  issue, 
show  that  the  alleged  defamation  consisted  In  a  communi- 
cation made  by  or  to  persons  interested  in  the  subject-mat- 
ter of  the  communications,  although  they  affect  the  character 
or  credit  of  the  plaintiff.  Ward  v.  Ward,  766. 
See  PI.  &  Pr.,  3,  4,  !,,  6. 

DEFENSE.    See  Limitation.  1. 

DELINQUENT  SALE. 

1.  The  law  requires  the  sheriff  to  append  to  hia  return  of  de- 
linquent lands  a  jTeBcribed  affidavit.  If  he  omitn  to  do  so, 
anl  such  land  ia  siil>sequently  sold  by  the  sheriff,  and  by  him 
purchased  on  behalf  of  the  State,  such  onjission  will  vitiate 
the  sale,  and  the  State  will  thereby  acquire  no  title  to  the 

2.  Where  the  State  becomes  the  purchaser  of  land  at  a  delin- 
quent sale,  the  requirements  of  the  statute  with  reference 
to  the  return  and  sale  of  delinquent  lands  must  be  complied 
with  before  the  title  to  such  land  becomes  vested  in  the 
State. 
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3.  The  curative  provisions  of  eectioD  25  ot  chapter  31  of  the 
Code  do  not  apply  where  the  State  becomeB  a  purchaser  of 
land  at  a  delinquent  sale. 

4.  When  the  proceeuinge  for  the  return  and  sale  of  a  tract  of 
laud  as  delinqueut  fur  the  non-payment  of  taxes  are  such 
as  to  confer  title  upon  an  individual  or  the  Slate  as  a  pur- 
chafer  thereof,  such  purchaser  becomes  vcBled  nilh  such  es- 
tate in  and  to  the  land  so  purchased  as  at  the  commencement 
of,  or  at  any  time  during,  the  year  for  which  said  taxes  were 
assessed,  was  vested  in  the  party  assessed  with  said  taxes. 
McOee  V.  Sampielle,  352, 

DEMURBER. 

1.  If  the  court  overrules  a  demurrer  to  a  bill,  and  gives  the 
defendant  a  certain  time  in  which  to  answer  the  bill,  it  can 
not  properly  order  a  reference  of  the  cause  to  a  commissioner 
to  yw-'ertain  the  amount  of  the  plainlifT's  demand  till  the  time 
has  elapsed  which  wns  given  the  defendant  to  answer;  nor 
can  i(  then  order  such  reference,  if  the  answer  is  filed,  and 
denicK  all  the  facts  on  which  the  plaintiff's  claim  Is  based. 
If  ?i!cii  answer  be  filed,  no  such  reference  can  properly  be 
made  till  the  plaintilT,  by  evidence,  has  proven  that  he  has  a 
demand  against  the  defendant.  Neell)  v.  Jones,  16  W.  Vs.  625, 
Oo^  V.  SlcBec,  150, 

2.  AVhen  a  demurrer  to  an  original  or  amended  bill  is  over- 
ruled, the  defendant  is  entitled  to  a  rule  to  answer  the  hill, 
which  need  not  be  served. 

3.  Where  a  demurrer  to  a  bill  in  equity  is  overruled,  and  no 
day  is  given  the  defendant  in  which  to  answer,  the  court 
cannot  proiierly  order  a  reference  of  the  cause  to  a  commis- 
sioner to  ascertain  the  amount  of  the  plaintifTs  demand, 
where  the  object  of  the  bill  to  subject  land  to  sale  is  to  as- 
certain the  liens  thereon  and  their  priorities.  Bllllngilea  v. 
.Ma near,   TS5. 

See  I'l.  <(■  Pr.,  1. 

DKMURIIKR  TO  EVJDEXCE. 

1.  Either  party  has  n  right  to  demur  to  the  eridence,  but  the 
demurrer  is  only  applicable  lo  the  evidence  of  the  party  hold- 
inir  the  atHrmntive  of  the  issue. 

2.  Where  a  plaintiff  demurs  to  the  evidence  of  the  defendant 
when  the  burden  of  pniof  is  not  on  the  defendant,  and  such. 
demurrer  is  erroneously  entertained  by  the  court,  it  is  not  re- 
versible error  if  the  facts  bo  fiiund  for  the  defendant.  Beuneti 
V.  Fcrkint,  42j. 

3.  On  a  demurrer  to  evidence,  if  the  evidence  is  snch  that  the 
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court  ou^ht  not  to  set  aside  the  verdict  of  a  jury  in  favor  of 
the  demurree,  the  court  should  ^ve  judgment  agaiuBt  th« 
demurrant.    Leu>i»  v.  Che».  d  Ohio  Ry.  Co.,  eSG. 

4.  Either  party  in  an  action  at  law  may,  of  right,  demur  to 
the  evidence  of  hie  adversary,  when  that  adversary  carries  the 
burden  of  proof,  unless  the  case  be  clearly  against  the  de- 
murrant, or  the  court  entertains  a  reasonable  doubt  as  to 
what  facts  should  be  fairly  inferred  from  the  evidence. 

6.  One  who  objects  to  being  compelled  to  join  in  a  demurrer 
to  evidence  must  make  his  objection  thereto  in  the  circuit 
court,  and  can  not  make  it  for  the  first  time  in  the  Supreme 
Court.    BotlanditBonh  v.  Stone,  TTS. 

DEPOSITIONS. 

1.  Though  regular  to  have  a  witness  to  sign  a  deposition,  jret 
its  omission  will  not  suppress  the  deposition. 

2.  Though  regular  in  depositions  to  state  in  the  caption  or 
closing  certificate  the  names  of  the  witnesses,  yet  its  omis- 
sion will  not  suppress  the  depositions,  if  it  is  certified  in  effect, 
in  caption  or  certificate,  that  the  depositions  were  duly  taken, 
sworn  to,  etc.,  so  as  to  identify  them. 

3.  Depositions  taken  in  shorthand  by  the  stenographer,  and  af- 
terwards  written  out  in  longhand  by  the  steno^apher,  but 
not  read  to  or  by  the  witnesses  after  being  written  in  long- 
band,  if  objected  to,  cannot  be  read,  though  the  stenographer 
certifies  that  they  were  fully  and  truly  written  out  by  him  in 
longhand  in  the  words  spoken  by  the  witnesses.  SJiepKerd  v. 
Snodarats,  79. 

DESCRIPTION.     See  Ejectment,  3, 

Diminution  op  hecohd.   See  Rteord,  i. 

DISSOLUTION.    See  PartnertMp,  3,  7;  Gorporattm.  2. 
DISTRIBUTION,    See  Adtaiteement,  1. 

DYING  DECLAEATIONS. 

1,  Dying  declarations,  being  a  substitute  for  sworn  testimony, 
must  be  such  narrative  statements  as  would  be  admissible  had 
the  dying  p<TSon  been  sworn  as  a  witness.  If  they  relate  to 
facts  to  which  the  ueclarant  could  have  tnus  teatifiea,  they  are 
admissible.  Mere  declarations  of  opinion,  which  would  not 
be  received  if  the  declarant  were  a  witness,  are  inadmissible. 
Quaere:     As  to  whether  counsel  for  the  prisoner  in  a  mur- 
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der  case  can  agree  with  the  prosecuting'  attorney  upoa  « 
member  of  the  bar  as  special  judge,  under  chapter  20  of  the 
Acts  of  1895,  to  try,  hear  and  determine  such  case.  Btate  t. 
Bumttt,  731. 

EJECTMENT. 

1,  Where  the  plaintiQ  In  ejectment,  in  describing  the  land 
claimed  by  him.  in  bis  declaration,  sets  forth  the  metes  anJ 
tiounds,  and  one  of  the  calls  is  "thence  N.,  2  W.,  4M)  poles,  to  a 
stake  in  a  line  of  B,  W.'s  750  acres,"  and  said  line,  when  ascer- 
tained, constitutes  the  dlTision  line  between  plaintifTs  and  de- 
fandant'B  land,  the  true  location  of  which  is  the  real  con- 
trOTersy  in  the  suit,  the  jury,  by  its  verdict,  must  find  the 
true  location  and  a  verdict  and  judgment  thereon,  which 
merely  finds  for  the  plaintiff  the  land  as  described  in  the  dec- 
laration, does  not  determine  the  question  raised  by  the  plead- 

S.  Before  the  plaintiff  can  recover,  he  must  identify  the  land 
claimed,  so  far  as  the  exterior  t>oundariee  are  concerned. 

8.  The  call  for  the  line  of  another  tract  of  land,  which  is  proved. 
1b  more  certain  than,  and  shall  be  followed  in  preference  of, 
one  for  mere  course  and  distance.      Miller  v.  Holt,  7. 

ELECTION  LAW. 

1.  Under  the  present  election  law  of  this  State,  the  duties  of 
the  board  of  canvassers  in  recounting  the  ballots  are  purely 
ministerial,  and  not  judicial,  and  it  is  its  legal  duty  to  count 
all  ballots  or  parts  of  ballots  where  the  intention  of  the 
voter  appears  from  the  face  of  the  ballots,  though  not 
marked  or  erased  in  the  plain  manner  directed  in  the  stat- 
ute, and  to  reject  all  ballots  or  parts  of  ballots  where  such 
intention  does  not  appear  from  the  face  of  the  ballots.  If, 
from  the  face  of  his  ballot,  the  int«ntion  of  the  voter  is  ap- 
parent as  to  his  choice  of  candidates  for  any  ofifce,  his  vote 
should  be  counted  as  to  such  otfloe,  although  his  intention 
as  to  other  candidates  for  other  offices  be  non-ascertainable, 
and  the  ballot  invalid  as  to  them.    DwUevv  t.  County  Court,  513. 

ELECTION  OPFIC-ERS. 

1.  While  mandamvg  Ir  the  proper  legal  and  efBcacious  remedy 
provided  by  statute  fur  the  purpose  of  compelling  the  elec- 
tion officers  to  discharge  their  duties  in  conformity  with  the 
law,  when  such  officers,  in  violation  of  their  ministerial 
duties,  assume  the  exercise  of  judicial  functions,  certiorari 
may  be  resorted  to  for  the  purpose  of  reviewing  their  erron- 
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eous  ruling,  although  mandatHus  would  furnish  more  speed]', 
less  expensive,  and  more  adequate  relief.  Dunleiv  v.  County 
Court,  513. 

ENDORSER,    See  Pat/ment,  1. 

ESJOINED.    See  Oil,  4. 

EQUITY. 

1.  A  lien  discharged  or  released  through  fraud  or  mistake  wiL 
be  restored  in  equity  unless  innocent  third  parties  are  af- 
fected.   Seymour  v.  Alkire,  303. 

2.  Equity  will  not  interfere  with  a  trustee  in  the  proper  dis- 
charge of  the  duties  of  his  trust.     Kester  v.  Attjrander,  329. 

3.  It  is  a  well-established  doctrine  of  courts  of  equity  that  it 
is  improper  to  order  an  account  merely  to  afford  the  plain' 
tiff  an  opportunltj'  to  establish  by  testimony  the  allegations 
of  his  bill.       Amnuma  v,  Houth  Pena.  Oil.  Co.,  QIO. 

4.  A  general  creditor  of  a  deceased  person  cannot  sustain  a  bill 
in  equity  on  a  purely  legal  demand,  unless  he  shows  that 
he  has  exhausted  his  legal  remedy,  or  that  such  remedy,  for 
some  good  cause,  would  be  Inadequate  or  unavailing.  Sate 
V.  White,  7CM). 

See  Partnership,  8;  Corporation,  2. 

EQUITABLE  DOCTEIKE.    See  Parties,  9. 

EQUITY  JUBISniCTIOlN.     See  Fraud.  1;      AdrrvM  Title,  1. 

EQUITY  PLEADING.    See  School  Levy,  4;  Corporalion,  6. 

EQUITABLE  LIEN.    See  Conveyance,  3,  1. 

EQUITABLE  BELIEF.     See  Set-off.  1;  PartnerthSp,  8. 

SBROB. 

1.  Where  the  record  shows  no  error  aftirmatively,  the  judg- 
ment will  be  affirmed.    Craft  v.  Jfann  (W.  Va.)  33  S.  E.  260; 

FuH>ee  v.  Shay  (W.  Va.J  34  S.  E.  746;    Griffilh  v.  Corrothtrs,  24 
S.E.S69;  (42W.Va.S9);   W'^ift  v.  fiaiVffj',  23  S.  E  644,  (41  W.  Va. 
483).    JfcGraio  T.  Roller,  6S0. 
See  Appeal.  2,  3,  4;  tii'idence,  1;  Fl.  A  Pr.,  8. 

ESTATE. 

1.      "If  one  party  may  terminate  an  estate  at  his  will,  Bo  may 
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the  other.    The  right  to  terminate  is  mutual."    Coumn  v.  Iro» 
Co.,  3  8.  E.  120,  83  Va.  347.    Oil  Co.  v.  0(1  Co.,  84 

2.  Bectlou  20,  chapter  71.  Code,  relating  to  the  sale  of  contin- 
gent estates,  in  requiring-  all  pereone  then  living  and  contin- 
gently interested  to  be  made  defendants,  ineludes  only  non- 
Ricertainable  or  not  in  being.    Burlinglmm  v.  Tandeceti4eT,  B04. 

ESTATE  AT  WILL.    See  Ettate,  1. 

£BTOFF£L. 

1.     A  judgment  is  concluEiTe  by  nay  o(  estoppel  as  to  facts  with- 
out the  existence  and  proof  or  admission  of  which  the  judg- 
ment could  not  have  been  rendered.    Blake  v.  Ohio  Rher  R.  Co., 
2S0. 
See  RaUroad  Sutitcriplion,  5. 

EVIDENCE. 

1.  When  the  question  is  whether  a  fact  has  been  established  by 
the  evidence,  either  directly  or  inferentlally,  in  favor  of  the 
demurrer,  a  fair  test  is  furnished  by  the  inquiry,  would  the 
court  set  aside  the  verdict,  had  the  jury,  on  the  evidence, 
found  the  fact?    Cramer  v.  Fomeroy,  56. 

t.  If  the  evidence  is  conflicting  and  contradictory  to  such  an 
extent  that  reasonable  men  may  differ  as  to  the  true  pre- 
ponderance thereof,  this  court  will  not  reverse  the  flnding  of 
the  circuit  court.  To  secure  such  reversal,  the  eridence,  when 
sifted,  must  plainly  preponderate  against  the  decree.  Camde» 
t.  Dewing,  310. 

3.  Though  evidence  be  conflicting,  the  court  may  set  aside  the 
verdict  if  against  the  wei(tht  of  evidence,  but  such  power 
should  be  exercised  cautiously.  WTjen  the  court  does  bo,  its 
action  is  regarded  with  peculiar  respect  in  an  appellate  court, 
and  wiil  not  be  reversed  unless  plainly  wrong.  Robertton  i. 
Harmon,  SOO. 

EXCEPTIOXS. 

1.  Where  a  stenographic  report  of  evidence  is  made  part  of 
the  certiflcate  of  evidence  upon  a  motion  for  a  new  trial,  and 
it  shows  objections  to  questions  or  evidence,  and  rulings  of 
the  court  thereon,  and  that  such  rulings  were  excepted  to, 
and  the  particular  question  or  evidence  complained  of  !■ 
specified  distinctly  in  the  motion  for  a  new  trial,  or  (n  M> 
assignment  of  error,  'or  In  brief  of  counsel,  so  that  the  ap- 
pellate court  can  readily  and  safely  find  the  particular  qneit- 
tion  or  evidence  to  which  the  exception  relates,  the  appel- 
late court  will  consider  the  matter  excepted  to,  thongh  there 
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iB  no  formal  bill  of  exceptions  thereto;  but  such  matter  will    . 
not   be    considered   without   such   specification,   even   though 
such  report  of  evidence  notes  auch  objection  and  exception. 

2.  Where  there  is  an  exception  to  the  ruling  of  the  triaL 
court,  for  allowing'  or  refusing  to  allow  a  question  to  be  ao- 
Bwered  by  a  witness,  and  it  does  not  appear  what  the  an- 
swer  was,  or  what  was  expected  to  be  proved  by  him,  an 
appellate  court  will  not  consider  the  exception,  as  it  cannot 
determine  the  relevancy,  admissibility,  or  va)ue  ot  the  an- 
swer or  expected  answer  II  the  question  alone  show  that 
its  answer  must  be  material,  and  it  is  refused,  it  is  diSer- 
ent.  If  an  answer  is  Btrick<>n  out.  it  must  appear,  else  =t 
will  not  be  considerea.  Kay  v.  Olade  Creek  d  B.  B.  Co.,  487. 
See  CommUttoner,  4,  9. 

EXECUTION.      See  Conciel,  1;  CommUsioner'*  Report. 

EXECUTORS. 

1,  J.  M.  C.  by  his  last  will  and  teatament,  appointed  two  exe- 
cutors, who  qualified,  and  entered  upon  their  duties,  and 
made  the  Srst  settlement  of  their  accounts  on  the  13th  ot 
December,  1883,  and  the  second  settlement  on  the  16th  ot 
Jane,  1888,  After  the  death  of  one  ot  the  executors,  H,.  one 
of  the  distributees  under  said  will,  at  October  rules,  1894, 
filed  her  bill  to  surcharge  and  falsify  said  accounts.  The 
laches  of  plaintiff  are  so  great  la  the  circumstances  that 
the  relief  prayed  for  will  be  denied.    Hai/i  v.  Freahtcater,  217. 

2.  An  action  can  be  maintained  against  an  executor  for  breach 
of  covenant  of  a  lease  committed  by  his  testator.  Snotts  v. 
McQregw,  566. 

EXECUTORY  CONTRACT.    S«e  Deed  I. 

EXPRESS  TRUST.     See  Trugt,  2. 

PACTS.     See  Committioner,  10. 

FIDUCIARY.     See  Miiioinier,  1. 

FOBFEITURE. 

1.  Where  a  suit  is  brought  in  the  name  of  the  State  for  the 
purpose  of  subjecting  a  tract  of  land  to  sale  for  the  benefit 
of  the  school  fund,  the  former  ovvner  of  any  such  tract  at 
the  time  of  the  forfeiture  shall,  if  known,  be  made  a  defend- 
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KDt;  uid  at  may  time  during  the  pendencj  of  the  suit,  and 
before  ■  decree  for  the  conflrmatloD  thereof  has  been  entered 
by  the  tourt,  and  upon  full  and  aatisfactor}>  proof  that  ut 
the  time  the  title  to  aald  laud  veated  in  the  State  he  had  a 
good  and  valid  title  thereto,  the  court  may,  by  a  proper  ac- 
crue, permit  Buch  former  owner,  upon  the  paj-ment  into 
court  or  to  the  commissioner  of  Bchool  lands  of  the  costs, 
taxes,  and  interest  properly  chargeable  thereon,  to  be  fixed 
by  the  court  in  its  decree,  to  redeem  the  real  estate  men- 
tioned in  his  petition;  but  the  taxes  and  interest  properly 
chargeable  thereon  must  be  aacertalned  by  proof,  and  not  by 

2,  In  a  proceedInK  of  thia  character  to  sell  three  hundred  and 
twenty-seven  thoutand  acres,  part  of  a  five  hundred  thousand- 
acre  tract  lying  partly  in  the  atate  of  Virginia,  it  is  error  to 
allow  the  former  owner,  upon  the  payment  c  t  the  taxes  and 
interest  found  to  be  due  on  ten  thousand  acres  by  a  conunis- 
aloner,  to  redeem  the  entire  three  hundred  anil  twenty-seven 
thousand  acres,  providing  that  such  redemption  shall  not  af- 
fect the  rights  that  any  peraon  not  a  party  to  the  suit  might 
have  under  the  provisions  of  section  3  of  Article  XIII  of  the 
Constitution  of  the  State.  State  v.  Sing,  437. 
See  Bale,  1. 

FORMER  ADJUDICATION.    See  IU»  Judicata,  1,  2. 

FRANCHISE. 

1.  The  council  of  the  town  of  Oarksburg  in  1887  bad  no  power, 
either  under  its  charter  or  under  the  general  statute  law  gov-  ■ 
erning  towns  and  cities,  to  grant  an  exclusive  franchise  tor 
20  years  to  a  private  corporation  to  use  its  streets  for  the 
conveyance  of  electricity  for  public  use  la  the  city.  Such 
exclnsive  grant  does  not  prevent  the  town  from  granting  to 
another  corporation,  within  aaid  term,  the  privilege  to  occu- 
py its  streets  for  the  same  purpose.  Such  exclusive  grant, 
being  void,  is  not  a  valid  contract  protected  by  the  j?rovia- 
ions  in  the  federal  or  atate  constitntions  forbidding  the  pas- 
sage of  any  law  impairing  the  obligation  of  contract*. 

2.  Under  the  general  statute  law  of  West  Virginia  governing 
cities  and  towna,  a  grant  by  a  municipal  corporation  of  th* 
privilege,  not  exclusive,  of  occupying  its  streets  for  the  c«Jn- 
veyance  of  electricity  for  public  use  therein,  confers  a  valid 
tranchiac,  and  is  a  contract  protected  by  the  provisions  in 
state  and  federal  constitutions  prohibiting  the  passage  of 
any  law  impairing  the  obligations  of  contracts.  (The  question 
of  the  reasonableness  of  the  term  of  such  grant  not  consid- 
ered). Clarksburg  Bteclric  Light  Co.  v.  City  of  Clarlulntrg,  739. 
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FRAUD. 

1.  A  court  ot  equity,  ancillarj  to  its  juriBdiction  to  set  aaida 
a  fiaudulent  transfer  ot  property,  may  take  the  necessary 
stepb  to  preserve  the  property  involved  during  the  pendency 
o(  the  litigation. 

2-  If  the  circumstances  involved  in  the  making  a  fraudulent 
transfer  of  property  are  sufficient  to  put  a  man  of  ordinary 
prudence  and  cxpeiience  in  business  transactions  on  inquiry, 
he  must  be  held,  though  a  purchaser  for  value,  to  have  notice 
of  the  fraudulent  intent  of  his  vendor  to  delay,  hinder,  and 
defraud  his  creditors.  Keneaxg  Co.  v.  SvhUnn^kif,  287. 
Bee  Trvat,  1;  Equity,  1. 

FRAUDULENT  CONVEYANCE, 

1.  Where  a  conveyance  or  deed  of  trust  \a  given  by  a  debtor' 
to  one  who  is  a  near  relative,  and  thereby  the  debtor  largely 
disables  himself  from  paying  bis  debts,  and  such  conveyance 
or  deed  of  trust  is  attacked  as  fraudulent  by  creditors,  the 
party  claimmg  under  it  must  fully  and  elearly  establish  a  val- 
uable consideration  for  it.     Htauffer  v.  Kenwdy,  714. 

FREIGHT.     See  Carriers,  1. 

GAMIXG.    See  Justice  of  Ihe  Peace,  2. 

GOOD  FAITH.     See  Insolteneif,  3;  Contract,  3. 

.    GOVERNOR. 

1.  The  power  to  reprieve  in  all  cases  of  felony  is  vested  In  the 
governor  of  [his  State,  by  the  constitution  thereof,  where  the 
necessity  therefor  exists.  He  is  the  sole  Judge  of  such  neces- 
sit}',  and  his  conclusfDns  are  not  reviewable  by  the  courts, 
but  are  binding  on  the  other  departments  of  the  govern- 
ment.   State  ex  rtl.  Sta-fford  v.  Batek,  Warden,  434, 

GRANT. 

1.  The  grant  by  a  cily  or  town  to  an  intended  corporation  of 
a  franchise  to  use  its  streets  for  the  conveyance  of  electric- 
ity for  public  use  in  the  town  or  city  is  valid,  though  at  it» 
date  the  corporation  is  not  chartered,  but  is  later  chartered, 
and  accepts  the  grant.  Clarkebtirg  Electric  Light  Co.  v.  City  of 
Clarktburn,  739. 

GUARDIAN.    See  Resulting  TrtiH,  1,  2,  3. 
IMPEACHMENT.    See  Decree,  2. 
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INDICTMENT. 

I.  Though  generally  anfficieut  to  charge  la  an  indictment  fta 
offenae  in  the  worda  of  a  8t»tut«,  yet  if  this  does  not  aufB- 
clently  define  the  particular  wrongful  act,  and  give  notice 
to  the  defendant  of  the  offense  be  Ib  required  to  meet, — 
the  particular  criminal  act  in  its  essentials— the  statute  words 
must  be  expanded  by  auch  apectficatlon  of  the  essentiaU  as 
will  define  the  oITenRe  with  particularity.     Blate  t.  Mitchell,  789. 

INFANTS. 

].,  Where  a  peraon  ta  a  guardian  for  infant  children,  and  Insti- 
tutes as  their  next  friend,  alau,  a  suit  to  protect  their  inter- 
est in  reference  to  a  trust  estate  which  is  being'  administered 
b.Y  a  trustee,  which  suit  Is  decided  adversely  to  his  wards, 
and  a  auit  brought  by  said  infants,  acting  by  another  next 
friend,  to  remove  him  aa  their  next  trind,  for  refusing  to  ap- 
peal the  case,  the  court  should  exercise  great  caution  in  re- 
moving auch  next  friend,  and  be  certain  that  be  has  violated 
his  duty  before  removinff  him.  £»(rr  v.  AlfJtand^r,  329. 
Bee  DetTft,  4;   Tax  Hatt,  1,  2. 

INJUNCTION. 

1.  When  a  case  is  heard  regularl.r  on  a  bill  and  answer  (the 
answer  denying  the  material  allegations  of  the  bill)  and  gen- 
eral replication,  exhibits,  and  upon  a  motion  to  dissolve  an  in-  . 
junction,  la  the  ubsence  of  evidence  tending  to  prove  the  ma* 
terial  allegations  ot  the  bill  it  is  error  in  the  court  to  refuse 
to  dissolve  the  injunction. 

2.  It  is  a  general  rule  not  to  continue  a  motion  to  dissolve  an 
injunction  unless  from  some  very  great  necessity,  because 
the  court  is  alway.*  open  to  grant,  and,  of  course,  to  reinstate, 
an  injunction  whenever  it  shall  appear  proper  to  do  so,  an>l 
because,  too,  the  plaintiil  should  always  be  ready  to  prove 
his  bill.     Better  v.  Aietander,  329. 

3.  It  is  a  general  rule  not  to  continue  a  motion  to  dissolve  aa 
injunction,  unless  from  some  very  great  necessity,  because 
the  court  is  always  open  to  grant,  and,  of  course,  to  re-instate 
an  injunction  whenever  it  shall  appear  proper  to  do  so;  and 
becuuse,  too,  the  plaintiff  should  always  be  ready  to  prove 
his  bill 

4.  When  a  motion  to  dissiolve  an  injunction  is  heard  upon  bill 
and  answer  and  affidavits  filed,  the  answer  denying  the  mate- 
rial allegations  of  the  bill,  it  ia  not  error  to  consider  at  the 
same  time,  and  i-efuse,  a  petnion  for  a  rule  against  the  de- 
fendant for  contempt  for  violation  ot  the  injunction  order, 
au'.l  to  enter  such  refusal  in  the  same  order  dissolving  the 
injunction.     StfeUmilli  v.  Fi»her  Oil  Co.,  391. 

5.  An  injunction  will  not  lie  against  the  sale  of  goods  and  chat- 
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tela  attached,  claimed  by  b.  third  party,  unlesa  they  are  of  pe- 
culiar value  to  the  owner,  and  it  Is  clearly  shown  and  mani- 
festly appears  that  great  injury  would  result  to  the  owner 
from  consequential  damsges  from  the  sale,  because  the  owner 
has  complete  and  adequate  remedy  at  law,    Zanhher  v.  Hefner, 

See  Judgment,  2;  OH,  1. 

INSOLVENT. 

1.  Where  a  party  who  is  insolvent  makes  a  general  assigtimen; 
of  his  property,  for  the  benefit  of  all  of  bis  creditors,  to  a 
trustee,  and  in  said  deed  of  assignment  two  parcels  of  real 
estate  are  conveyed,  upon  each  of  which  the  assignor  owes  u, 
balance  of  purchase  money,  secured  by  vendor's  lien,  which 
tracts  are  advertised  and  sold  by  the  trustee,  without  men- 
tioning the  liens  in  the  notice  of  sale,  to  a  party  who  is  a 
large  creditor  of  the  assignor,  tor  an  adequate  price,  without 
reference  to  the  liens,  coceat  rmptor  does  not  apply,  and 
sncli  purchaser,  in  the  circumstances,  has  the  right  to  dis- 
charge such  liens  out  of  the  purchase  money. 

2.  The  other  creditors  of  said  assignor  in  such  case  would  not 
be  allowed  to  participate  In  the  distribution  of  the  proceed* 
of  the  sale  until  the  amount  of  said  liens  is  deducted  there- 
from and  applied  to  the  extinguishment  of  said  liens.  Linn 
V.  LolliM,  2S0. 

3.  A  mercantile  Arm,  although  indebted  to  insolvency,  may 
sell  its  stock  of  merchandise  to  a  disinterested  party,  and  re- 
ceive his  notes  in  payment  therefor,  payable  to  its  order,. and 
assign  one  or  more  of  said  notes  \n  payment  of  a  debt  k^wed 
by  ii  to  a  bona  fUU  creditor;  and  such  transfer  will  not  be 
void,  under  section  2  of  chapter  74  of  the  Code,  as  amended 
by  chapter  4  of  the  Acts  of  1895. 

4.  Such  purchaser  may  also,  as  a  part  of  the  purchase  money, 
mane  a  note  payable  directly  to  a  bnuk  that  holds  the  note 
of  said  firm  for  a  bona  fide  pre-existing  debt,  and  substitulA 
such  note  for  the  note  of  said  firm  held  by  the  bank.  Merchanlg 
d  Co.  V.  Whileecarcer,  361. 

5.  A  conveyance  by  an  insolvent  debtor  to  a  bona  fide  grantee, 
for  valuable  consideration,  not  a  debt,  is  valid,  and  not  sub- 
ject to  be  held  a  preference  under  Code  1891.  chapter  74,  sec- 
tion 2;  and  If  the  consideration  is  part  cash,  and  part  an  an- 
tecedent debt  due  from  the  insolvent  to  the  purchaser,  the 
conveyance  will  be  held  as  a  preference  Inuring  to  the  lienellt 
of  all  creditors  of  the  insolvent,  beyond  the  cash  payment; 
but  the  purchaser  will  be  preferred,  to  the  extent   of  such 
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prior  liens  on  the  property,  he  will  be  BUbBtitut«d  to  sucb 
cash  payment  over  general  credltore. 

6.  In  a  conveyanue  by  an  insolvent  debtor,  operating,  under 
Code  IgUl,  chapter  74,  section  3,  as  a  preference,  and  standing 
for  the  benefit  of  all  creditors,  if  the  purchaser  discharge 
liens,  and  accorded  their  priority. 

7.  In  a  conveyance  by  an  insolvent  debtor,    opperating,     under 

Code  1891,  chapter  74,  section  2,  as  a  preference,  and  stAiid- 
ing  for  the  benefit  of  all  creditors,  if  the  purchaser  pays 
off  debts  of  the  insolvent,  at  bis  request,  as  part  o{  tb* 
consideratioQ,  tliough  Buch  debts  are  not  liens,  they  will  b^ 
treated   as  if  cash  paid  by  the  purchaser,  and  he  will   have 

preference  therefor  over   other  general   creditors.     Herold  y. 

Barlote,  750. 

INSOLVENCY. 

1.  A  person  is  insolvent,  within  the  meaning  of  section  S, 
chapter  74,  Code,  when  all  his  property  is  not  sufficient  to  pay 
all  his  debts. 

a.  A  valid  lien  is  not  devested  by  the  mere  fact  of  the  holder 
of  it  subsequently  taking  a  transfer  of  the  equity  of  redemp- 
tion, made  to  him  with  a  view  of  giving  him  a  preference, 
and  in  violation  of  section  2,  chapter  74  Code. 

3.  A  creditor,  who  purchases  and  has  transferred  to  him  real 
estsii-  from  an  insolvent  debtor,  in  good  faith,  without  knowl- 
etigi  of  the  insolvency,  applying  his  debts  on  account  of  the 
purchase  price,  und  paying  in  cash  the  residue  of  the  pur- 
chat^c  price,  in  a  i^roeeeding  to  set  aside  the  preference  given 
nim  ander  section  2,  chopter  74,  Code,  he  is  entitled  to  pref- 
erence for  the  cash  paid,  under  said  section,  as  "a  hona  fide 
debt  contracted  at  the  time  such  transfer  was  made"  to 
him.    Cnrr  v.  Summaileld,  IGK. 

INSTItUCTlON. 

1.  Whenever  a  correct  instruction  is  refused,  the  judgment 
will  be  reversed^  unless  the  appellate  court  can  see  from  the 
whole  record  that,  even  under  the  instruction,  a  different 
verdict  coulo  not  have  been  rightly  found.  Boggtat  v.  TViylor, 
3S4. 

2.  Instructions  given  by  the  trial  court,  on  its  motion,  in  ft 
felony  case,  which  may  convey  to  the  jury  the  opinion  of  the 
court  as  to  the  guilt  of  the  accMsed,  are  improper. 

3.  Instructions  asked  by  the  accused  which  properly  propound 
the  law,  are  justified  by  the  evidence,  and  present  to  the  jury 
(I  phase  of  the  case  not  presented  in  other  instructions,  should 
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be  gtven^  and   it  is  reversible  error  to  refuse  them.    Sia/e  v 
Kernt,  366, 

4.  When  the  court  instruct!)  the  jury  that  if  they  believe,  from 
the  evidence,  certain  hypothetical  facts  mentioned  in  the  in- 
struction, they  must  find  for  the  party  plaintiff  or  defendant, 
as  the  case  may  be,  but  omits  fronj  such  statement  of  factn 
a  material  fact,  which  heing  believed  from  the  evidence, 
would  require  a  different  verdict,  such  instruction  is  erronu- 
OUB,  and,  if  excepted  to,  and  not  cured,  is  ground  for  reversal. 

9.  An  erroneous  instruction  on  a  material  point  is  presumed 
to  be  to  the  prejudice  of  the  party  appealing  against  whom 
it  is  given,  and  will  cause  reversal,  unless  it  clearly  appeari 
from  the  record  that  it  was  harmless. 

6.  Instructions  must  not  be  inconsistent  with  each  other.  A 
bad  instruction  is  not  cured  by  a  good  one,  though  they  be 
given  on  the  motion  of  adverse  litigants.    Ward  v.  Ward,  766. 

IXSUBANCK. 

1,  Where  a  party  makes  application  for  a  policy  of  insurance 
to  the  agent  of  the  company,  designating  in  said  application 
the  company  from  which  he  desires  the  policy,  describing 
therein  the  property,  and  answering  the  usual  questions  as 
(hip,  liens,  etc.,  and  in  his  absence,  and  without  his 
-  knowledge,  said  application  is  so  changed  as  to 
make  it  an  application  to  another  and  different  company, 
which  issues  the  policy,  xarying  in  several  respects  from  the 
application,  which  latter  is  sent  by  mail  to  the  assured,  al- 
though such  party  accepts  the  policy,  he  Is  not  bound  by 
the  representations  and  answers  contained  in  said  applica- 
tion, and  said  policy  will  not  be  avoided  if  such  representa- 


Where,  during  the  life  of  the  policy,  a  decree  is  obtained 
In  incitum  for  the  sale  of  the  property  insured,  but  sale  under 
eaid  decree  is  not  made  until  after  the  loss  by  fire,  and  then 
the  property  is  bou^'ht  in  by  the  assure  I,  and  there  is  no  change 
of  possession,  the  policy  will  not  be  avoided  by  a  clause 
therein  providing  that  the  policy  shall  become  void  if  any 
change  takes  place  In  the  title,  interest,  location,  or  posses- 
sion of  the  property,  or  any  part  thereof,  whether  by  sale, 
gift,  or  other  voluntary  act  of  the  assured,  or  by  legal  pro- 
cess or  judgment,  or  Dtherwise. 

In  the  interpretation  of  a  policy  of  insurance  in  all  cases 
it  must  be  liberally  construed  in  favor  of  the  insured,  so  as 
not  to  defeat,  without  necessity,  his  claim  to  the  indemnity, 
which,  in  making  the  insurance,  it  was  his  object  to  secure; 
and,  when  the  words  are  without  evidence  susceptible  of  two 
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interpretatiouB,  that  which  tvill  sustain  his  claim  and  coTcr 
the  loss  must  in  preference  be  adopted, 

t.  A  doubtful  or  partial  remedy  at  law  doea  not  exclude  the 
injured  party  fi-oni  relief  in  equity. 

S.  Where  a  policy  of  insurance  is  issued  nithuiit  anj-  written 
application  on  the  part  of  the  assured  ho  far  as  the  facts  ap- 
pear, the  assured,  in  offering'  in  evidence  the  policy,  is  not  re- 
quired to  read  with  it,  as  part  thereof,  a  written  application 
produced  by  the  insurer,  without  proof  that  it  was  si^ed  by 
the  assured  or  his  ag-ent.     Clforenger  v.  Inturanee  Co.,  595, 


INTENT. 

1.  Fraudulent  Intent  in  a  conveyance  may  be  shown  by  either 
direct  or  circumstantial  ewdence,  and  such  circumstantial  evi- 
dence, though  only  circumatantial,  is  sufficient  if  it  lead  a 
reasonable  man  to  the  conclusion  that  such  fraudulent  intent 
existed.  Burt  t.  Timmont,  (2  S.  E.  780.)  29  W.  Va.  441.  Staui- 
trr  V.  Kmnfds,  TM, 


The  holder  of  five  notes  given  for  the  purchase  of  land, 
all  dated  the  same  day,  and  payable  as  annual  installments, 
bearing  interest  from  their  date,  and  it  being  stated  in.  th« 
notes,  "said  interest  to  be  paid  annually,"  receiving  partial 
payments  thereon,  without  any  directions  from  the  debtor 
as  to  the  application  of  such  payments,  may  apply  the  same, 
first,  to  the  payment  of  the  Interest  on  any  or  all  of  such 
notes  which  may  be  due  at  the  time  of  the  payment,  and  then 
to  the  principal  of  such  of  the  notes  as  may  be  due. 
But  in  no  event,  in  the  absence  of  a  contract  with  the  debt- 
or to  that  effect,  made  after  such  interest  becomes  due, 
shall  the  holder  charge  interest  upon  such  interest.     Boggt** 


INTOXICATION.     See  Contract,  1 


JUDICIAL  SALE. 

1.  The  titie  of  a  purchaser  of  property  under  a  decree  or  order 
will  not  fall  with  its  reversal  or  setting  aside;  he  not  being  a 
party,  and  alt  persons  holding  an  interest  tn  the  laad  sold 
being  parties.     Frcderiek  v.  Cox,  14. 
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JUDGMENT. 

1.  A  judgment  by  default,  rendered  without  jurisdiction,  under 
cliapter  123,  Code,  amended  by  chapter  46,  Acts  1867,  is  void. 
and  may  be  vacated  on  motion.  Eorer  v.  FeopJet  Btdg.  Aam- 
eiatwn,  1. 

2.  The  mere  insolvency  at  a  judgment  creditor  wHl  not,  of  itself, 
justify  an  injunction  against  the  enforcement  of  a  Judgement 
at  law,  in  order  to  let  in  a  set-off  which  might  have  been 
pleaded  at  law  at  the  time  such  judgment  was  recovered. 
Zinn  V.  Davaon,  45. 

3.  In  order  that  a  valid  judgment  may  be  rendered  by  a  jus- 
tice of  the  peace,  the  suit  must  be  brought  against  a  defend- 
ant upon  whom  is  the  liability,  and  srvice  of  process  upon 
another  and  different  party  will  not  confer  jurisdiction  of  the 
subject-matter. 

4.  The  judgment  of  a  court  ordering  or  confirming  a  donation 
made  out  of  the  county  treasury  without  lawful  authority  i» 
void  and  will  be  prohibited.     Tatei  t.  Tai/lOT  Covntv,  376. 

JUDGMENT  CREDITORS.    See  Judgment,  2. 

JUDGEMENT  LIEN. 

1.  ri.  sold  a  tract  of  land  to  V.  for  five  hundred  and  fifty  dol- 
lars, of  which  V.  paid  two  hundred  and  fifty  dollars,  and 
went  into  possession  of  the  land,  occupying  it  with  his  fam- 
ily. V.  paid  no  more  on  the  land,  and  left  bis  family  to 
'  maintain  themselves,   but  returning  home   and   remaining  at 

his  pleasure.  B.,  claiming  that  V.  had  relinquished  his  pur- 
chase, sold  the  land  to  I,,  the  wife  of  V.,  for  three  hundred 
and  six  dollars,  she  paying  in  cash  seventy  dollars  from  her 
own  means,  and  giving  her  notes  for  the  residue  of  the  pur- 
chase money.  D.,  having  a  judgment  against  V.,  rendered 
on  a  debt  existing  at  the  time  V.  paid  the  two  hundred  and 
fifty  dollars  on  the  land,  filed  his  bill  to  enforce  his  judgment 
against  V.'s  equitable  interest  in  the  land.  Hdd,  that  auch 
interest  was  liable  to  the  judgment.    Dads  v.  Yaag,  811. 

JURlSDICnON. 

1.  Equity  baa  no  jurisdiction  where  there  is  full,  complete,  and 
adequate  remedy  by  action  at  law,  Coombt  v,  Shltler, 
373. 

2.  Consent  of  parties  cannot  confer  upon  a  court  jurisdiction 
which  the  law  d')es  not  c'onfer,  or  confers  upon  some  other 
court,  although  the  parties  may  by  consent  submit  tbemselTes 
to  the  jurisdiction  of  the  court.  In  other  words,  consent  can 
not  confer  jurisdiction  of  the  subject-matter,  but  it  may  con- 
fer jurisdiction  of  the  person. 
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J  Ufi  W  DICriON-  OonHnued. 

3.  Jq  courts  of  limited  and  Interior  jurisdictloD,  the  record 
must  show  juriadictional  facta.    Yate*  v.  Taylor  County,  37S. 

1,  In  determining  the  question  of  juriBdiction  in  an  action  for 
the  recovery  of  money  on  contract,  which  comes  to  this  Conn 
on  appeal  to  the  circuit  court,  and  writ  of  error,  the  amount 
claimed  in  the  aummons  must  determine  the  question  of  jDd>- 
diction.      C<l«e  Manf.  Co.  v.  Sxteny,  638. 

5.  ^Yhe^e  the  bill  shoTrs  that  the  estate  is  solvent  and  the  as- 
sets superabundant,  the  mere  pretext  of  the  want  of  discoT- 
ery  will  not  give  equitable  jurisdiction  ag^nst  a  personal  rep- 
resentative who  is  not  shown  to  have  neglected  any  ot  the 
statutory  requirements  relating  to  bis  duties  as  such  repre- 
sentative to  the  injury  of  the  plaintiff.  Hate  v,  Whitf,  700, 
See  Juttice    1. 

JURY. 

1.  On  the  trial  of  an  appeal,  in  the  circuit  court,  from  the 
judgment  of  a  justice,  where  the  amount  in  controversy  ex- 
ceeds twenty  dollars,  if  required  by  either  party,  a  jury  of 
twelve  men  shall  be  selected  and  Impaneled  to  try  the  cau 
in  like  manner  as  other  juries  are  selected  and  impaneled  in 
said  court.    LortnifS  v.  Xorfolk  d  W.  Ky.  Co.,  582. 

JUSTICE. 

1.  A  justice  cannot  issue  a  summons  to  a  defendant  to  appear 
before  him  at  a  place,  named,  without  his  own  aistrict. 

2.  A  judgment  by  default  rendered  by  such  Jtistice  upon  such 
summons  is  void.     Stanton-Belmont  Co.  v.  Case.  779. 

3.  Where  a  party  appeals  to  the  circuit  court  from  a  judg- 
ment rendered  against  him  by  a  justice,  he  cannot,  on  his  own 
motion,  have  his  appeal  dismissed,  and  the  judgment  of  the 
justice  afRrmed,  over  the  objection  of  the  appellee.  Walton  v. 
HtinD.  809. 


jrSTlCK  OF  THE  PEACE. 

1.  While  it  IS  the  duty  of  a  justice,  under  section  66,  chapter  50, 
of  the  Code,  to  dismiss  the  plaintilTs  action  "it  he  fait  to  ap- 
I>ear  and  prosecute  his  action  within  one  hour  after  the  tima 
for  appearance  mentioned  in  the  summons  or  last  order  ot 
continuance,"  yet  the  plaintiff  has  the  right,  under  the  sixth 
clause  of  the  same  section  to  show  cause  why  his  action 
ought  not  to  be  dismissed,  and  has  the  right  to  contest  the 
motion  of  the  <(efenaant  to  dismiss,  after  the  hour  is  up,  at 
any  time  before  the  order  of  dismission  is  made.  White  v. 
CJirlstu,  16. 
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JUSTICE  OF  THE  PEACK-Continued. 

2.  A  case  in  which  the  teetimonj  shows  that  the  plaiutiil  loat  to 
the  defendants,  betting  at  faro,  within  twentj-foar  hours,  two 
hundred  and  seventy  dollars,  and  paid  or  delivered  the  same 
to  them,  and  was  entitled  to  recover  it  back  by  auit  before  a 
justice  of  the  peace.     Cramer  v.  Fomero}/,  66. 

LACHES. 

1.  A  euit  to  overthrow  a  conveyance  made  prior  to  February 
20,  18SS,  as  a  preference  prohibited  by  Code  1S91,  chapter  T4, 
section  2,  will  be  l>arred  by  laches,  unless  excused.  In  thi^ 
instance,  the  conveyance  being  on  record,  a  delay  of  four 
years  and  four  months  was  held  to  bar  such  suit.  If  such 
a  conveyance  since  that  date,  suit  must  be  brought  within 
one  year  from  its  date,  and,  if  recorded  within  eight  months 
after  its  date,  the  suit  must  be  within  four  months  after  such 
recordation,  under  chapter  4,  Acta  1805.  Berold  v.  Barloio,  750, 
See  Executor*,  1;  Decree,  3 

LAND  OWNER.    See  Damages,  !.;__ 

LEASE 

1.  An  executory  gas  and  oil  lease,  which  provides  for  its  sur- 
render at  any  time,  without  payment  of  rent  or  fulfillment  of 
any  of  its  covenants  on  the  part  of  the  leasee,  creates  a 
mere  right  of  entry  at  will,  which  may  be  termined  by  the 
lessor  at  any  time  before  it  is  executed  by  the  lessee. 

2.  The  execution  of  a  new  lease  to  other  lesaees,  and  posses- 
aion  thereunder,  render  such  prior  executory  lease  invalid. 

3.  An  executory  lease  that  is  unfair,  unjust,  or  unreaaonablR 
will  not  be  enforced  in  equity.    Oil  Co.  t.  Oil  Co.,  84. 

4.  An  executory  oil  and  gas  lease,  which  does  not  bind  the 
lessees  to  carry  out  ila  covenants,  but  reserves  to  them  the 
right  to  defeat  the  same  at  any  time,  and  relieve  themselves 
from  the  payment  of  any  consideration  therefor,  is  invalid  to 
create  any  estate  other  than  the  mere  optional  right  of  entry, 
which  is  subject  to  termination  at  the  will  of  either  party. 

5.  Such  executory  tease  is  terminated  by  the  death  of  the 
lessor. 

6.  A  person  holding  a  valid  executory  oil  and  gas  lease,  exe- 
cuted by  several  of  the  number  of  co-tenants,  has  such  an 
inchoate  interest  in  the  land  subject  to  such  lease  as  will 
enable  bim  to  maintain  an  injunction  to  prevent  a  wrongdoer 
from  committing  waste  by  the  extraction  of  such  oil  and  gas. 
Trees  v.  Eclipse  Oil  Oo,,  107. 

7.  The  owner  of  land,  who  has  leased  It  to  a  tenant  for  ■  ibare 
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LEASE— Qmfinued. 

of  the  crop,  may  sue  for  &  tort  of  a  wrongdoer  damaging  the 
gTOwing  crop.      WeoJ  v.  Oftto  R.  R.  Co.,  316. 

B.  Whnre  a  party  leases  a  tract  of  land  for  the  purpose  ol 
mining  and  operating'  for  oil  and  gas.  the  lessee  contracting 
to  deliver  to  the  credit  of  the  lessor  one-eighth  of  the  oil 
produced,  and  saved  from  the  premises,  and  to  pay  two  hun- 
dred dollars  per  jear  for  the  gas  from  each  well  drilled,  and 
the  lease  also  contains  the  following  provision:  "Provided, 
however,  that  this  lease  shall  become  null  and  void,  and 
all  rights  thereunder  shall  cease  and  determine,  unless  a  well 
shall  be  completed  on  the  premises  within  one  year  from 
the  date  hereof,  or  unless  the  lessee  shall  pay  at  the  rate 
of  three  hundred  and  fifty  dollars  quarterly  in  advance  for 
each  additional  three  months  such  completion  is  delayed 
from  the  time  above  mentioned  for  the  completion  of  such 
well  until  a  well  is  completed,  //e/d,  that  this  provision  did 
not  bind  the  lessee  to  pay  any  rent  for  the  land,  or  for  delay 
in  commencing  to  operate  for  oil  and  gas,  and,  In  the  absence 
of  some  other  clause  binding  the  lessee  to  pay  for  such  rent 
or  delay,  an  action  of  assumpsit  could  not  be  maintained  on  such 
lease  for  failing  to  pay  such  rent,  or  for  such  delay.  Sttoi- 
gratt  v.  Houth  Petin.  Oil.  Co.,  509. 

9.  In  a  lease  for  oil  and  gas  there  is  an  implied  covenant  of 
right  of  entry  and  quiet  enjoyment  for  the  purposes  of  the 

10.  The  covenant  of  quiet  enjoyment  in  a  lease  for  oil  or  gas^ 

or  other  purposes,  is  not  broken  by  the  mere  fact,  alone,  that 
the  lessor  makes  another  lease  during  the  term,  of  the  same 
premises,  whether  the  first  lessee  be  in  actual  possession  or 
not;  the  second  lessee  not  entering.     Knolts  v.  UcQregor.  566. 

LEOACV.    Skb  Willa,  1.  2.  3. 

LEGAL  RIGHT.    Kee  Egultg. 

LE-JSEEH-See  ParUes,  2,  3. 

LE.SSORS.    See  Partial,  2  3. 

LEVY.    See  Attachment,  1. 

LIEN  OF  ADVANCEMENT.    See  PaiinerMp,  5. 

LIMITATIONS. 

1.  Uhe  defense  of  the  statute  of  limitations  is  en  affirroatiTe 
one,  and  a  plea  of  the  statute  which  merely  avers  the  pleader*! 
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UMITATIOS— Continued. 

coucluaiOQs  of  Law  ia  bad.  The  plea  muat,  as  a  g-eneral  rule. 
Bet  up  the  (acta  constituting  the  bar, — as,  for  instance,  that 
the  alleged  cause  of  action  did  not  accrue  within  certain 
desigTiated  years  previous  to  the  inatitutiou  uf  the  auit. 
Alktnaon  v.  Winters,  2!!6. 

2.     After  the  statute  of  limitations  has  commenced  to  rup    no 
subsequent  disability  will  interrupt  it.     Mi/aes  v.  ilynei,  681. 
See  AevQunt,  1;  Creditors  Huit,  1. 


ZI&'  PENDENS.    8i  e  TUU.  2.  • 

MANDAMUS. 

1.  A  proceeding  in  mandamus  is  a  civil  proceeding, — a  common- 
law  process, — which  may  be  in  the  name  of  the  State  at  the 
relation  of  an  individual,  or  simply  in  the  name  ot  the  Indi- 
vidual as  plaintiff;  that  individual  being  in  either  case  the 
real  plaintiff. 

2.  Citizens  or  taxpayers  of  a  county  may,  merely  by  reason 
of  their  interest  as  such,  maintain  mandamus,  in  a  proper 
case,  to  compel  a  county  court  to  construct  a  new  or  repair 
an  old  court  house. 

3.  Where  a  return  to  an  alternative  mandamtis  sets  up  new 
ntatter,  good  as  a  bar,  the  plaintiff  must  file  a  replication; 
else,  such  return  will  be  taken  as  true,  and  call  for  judgment 
junction,  even  though  the  applicant  for  mandamus  is  not  a 
of  non  pros,   dismissing  the  mandamus. 

A.  A  mandfimvs  will  not  go  to  compel  a  party  to  violate  an  in- 
junction, even  though  the  applicant  for  mandamus  is  not  a 
party  to  the  Injunction. 

5.  A  mandamus  will  go  only  to  secure  or  protect  a  clear  legal 
right,  and  not  to  accomplish  a  wrong,  or  the  violation  of  tha 
constitution. 

6.  Mandamus  will  not  go,  if  it  would  prove  fruitless  or  impos- 
sible of  performance,  or  beyond  the  power  or  means  of  the 
party  to  whom  he  is  directed  to  perform  its  commands. 

7.  A  mandamus  will  not  go  to  compel  a  county  court  to  build 
a  new  court  house,  when  its  construction  would  impose  a  debt 
on  the  county  beyond  the  means  that  can  be  raised  by  taxa- 
tion, vvithin  the  legal  limit  of  taxation  on  the  assessed  valu- 
ation of  property. 

8.  A  county  court  will  not  be  compelled  by  mandiOmus  to  build 
a  new  court  house  pending  a  proceeding  to  remove  the 
county  seat.  Stale  ex  rel.  Malheny  v,  Co.  Court,  672.  See 
Election  Officers,  1. 
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HABBIED  WOMAN. 

1.  A  purchase  money  note,  specifying  therein  the  property 
on  which  it  is  a.  lieu,  eigned  and  acknowledged  by  a  noarried 
woman,  and  duly  recorded,  is  not  evidence  sufficient  ot  a  gen- 
eral charge  againet  her  separate  estate,  under  section  12, 
chapter  109,  Acts  1891  (Code,  chapter  66).  Harvev  v.  Curry,  800. 
Bee  Contract,  5,  6. 

HINISTEBIAL.    See  Canvaitino  Board,  1. 

MINOR.    See  Spirltuoiu  Linuori,  1. 

MISJOINDER. 

1.  A  cause  of  action  against  a  decedent's  estate  cannot  be 
Joined  in  the  same  action  with  a  cause  of  action  against  the 
personal  representative  ability. 

2.  A  misjoinder  of  causes  of  action  in  a  declaration  is  fatal 
on  demurrer,  disraissiug  the  action,  unless  the  plaintiff,  as 
he  may,  amends  by  striking  out  one  or  more  counts,  or,  if 
two  causes  of  action  or  two  assignments  of  breaches  of  con- 
tract are  in  the  same  count,  by  electing  to  proceed  only  oa 
certain  causes  of  action  of  assignment.  Knotta  t.  McOreoor, 
S6fl. 

MISTAKE. 

1.  In  a  suit  to  reform  a  deed  for  mistake,  the  evidence  of  stich 
mistake  must  be  clear,  convincing,  free  from  reasonable 
doubt,  and  not  conflicting.  The  deed  is  presumed  to  be  cor- 
rect nntil  it  is  shown  by  such  evidence  to  be  incorrect.  Kot» 
V.  Kcmi^  575. 
See  Equity,  1. 

MORTGAGE., 

1.  On  the  29th  day  of  March,  187T,  J.  W.  M.  executed  his  three 
bonds  or  notes,  of  one  tbouEand  dollars  each,  to  S.,  who  on 
the  lllh  day  of  February,  1862,  assigned  and  delivered  same 
to  M.,  the  wife  of  J.  W.  M.,  who  kept  said  notes  and  the  deed 
of  truat  securing  Ihem  in  a  trunk  at  the  common  home  of  J. 
W.  M.  and  Sf.,  to  which  trunk  M.  kept  the  key  until  her  death, 
in  December,  1S87.  Alter  the  death  of  J.  W.  M.,  in  July,  18M, 
the  notes  and  deed  of  trust  were  found  in  the  same  trunk 
with  some  other  papers  of  M.,  and  some  papers,  also,  of  J. 
W.  M.,  by  his  administrators,  and  by  them  delivered  to  the 
administrator  of  M.  Held,  that  the  possession  -ot  J.  W.  H.  of 
said  notes  and  trust  deed,  under  the  circnmstauces,  does  not 
raise  the  presumption  of  the  payment  or  extinguishment  of 
said  notes.     Uyne*  v.  Uyne»,  681. 
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MULTIPLICITY  OP  SUITS.    See  Attachment,  2. 

MUNICIPAL  COKPOEATION, 

1.  A  declaration  died  a^inst  a  municipal  corporation  in  an 
action  on  the  case,  which  avers  that  the  common  council  au- 
thorized the  plaintiff  to  erect  a  carpenter  shop  on  a  certain 
lot  within  such  municipality,  with  the  knowledge  that  a 
steam  engine  would  be  necessary  in  ruuniag  the  machinery 
connected  with  such  shop,  and  that  alter  the  erection  of  such 
shop  the  council  modified  such  permit  so  as  to  forbid  the 
use  of  such  steam  engine  therein,  to  the  great  damage  and 
lose  of  the  plaintiff,  states  no  sufficient  canse  ot  action  against 
such  municipality.     tFood  t.  Citii  of  Hinton,  64S. 

NATUfiAL  GAB.    See  Way,  1. 

NEQLIGKNCE. 

1.  If  loss  come  to  the  firm  by  the  culpable  negligence  or 
breach  of  duty  or  wrongful  conduct,  or  diversion  of  the 
social  property  from  the  firm's  business  to  other  business  ' 

bj  one  member,  he  ie  personally  accountable  therefor  in  an 
accounting  Iwlween  the  members.      ChUders  v.  Neeley,  70. 

NEW  COURT  HOUSE.     See  MandvmuB,  8. 

NEW  MATTER.     See  Pleadina,  J. 

NON-ASSVUfPSIT. 

1.       It   is  not  error  to  reject  a  special  plea  setting  up  matter 

in  defense  to  the  action,  when  the  plea  ol     w»  a»sumpHt  is 

filed,  and  the  matter  of  defense  of  such  plea  may  be  given  In 

■     evidence  under  the  plea  of  non  atmmstU.     Bennett  \.  Perkint, 

425. 

NOTE.    See  Paimeni,  1. 

NUISANCE. 

1.  The  power  of  the  common  council  of  a  city,  town,  or  vil- 
lage to  prevent  or  abate  nuisances  is  governmental  and  dis- 
cretionary, and  for  the  proper  exercise  thereof  the  city  can- 
not be  held  liable  for  the  loss  or  destruction  of  property  or 
damages  occasioned  thereby.  Such  loss,  if  any,  must  fall 
upon  the  actual  or  proposed  nuisancer.  Wood  v.  City  of  Hin- 
ton, 645. 
See  Oil,  2.  3. 

OFFENSE.    See  Wafer  Course,  2. 
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OFFICER. 

1.  The  power  to  appoint  an  oflBcer  carries  with  it  as  an  inci- 
dent power  to  remove  him,  in  the  absence  of  restraint  by 
constitution  or  statute. 

S.  \Mtere  the  power  of  removal  of  officers  is  diBcretionarr,  the 
courts  will  not  review  such  removal. 

3.  Where  an  officer  holds  during  pleasure  of  the  appointing' 
power,  he  may  be  removed  by  it  without  assigned  cause  or 
notice,  and  the  action  is  not  reviewable  by  courts,  Toicn  ot 
Darii  V.  Filter,  413. 

OFFICER'S  RETCRN.    See  ProPfW,  1. 

OIL. 

1.  The  unlawful  extraction  of  oH  or  gas  from  land,  they  be- 
ing part  of  the  land,  is  an  act  of  irreparable  injury,  and 
equity  will  enjoin  it,     iloore  v.  JeitHlngs,  181. 

2.  Oil  aud  gas  wells  are  not  nuisances  per  se.  Whether  they 
are  nuisances  to  a  dwelling  house  and  its  appurtenances  de- 
pend h   on   their  location,   capacity    and   management. 

3.  When  such  a  well  has  such  capacity,  management,  and  lo- 
cation with  regard  to  a  dwelling  house  and  its  appurtenances 
as  to  materially  diminish  the  value  thereof  as  a  dwelling 
and  seriously  interfere  with  its  ordinary  comfort  and  enjoy- 
ment, it  is  an  abateable  nuisance. 

4.  If  there  is  any  way  that  such  well  can  be  operated  so  aa 
not  to  make  it  such  nuisance,  only  the  unlawful  operation 
thereof  will  be  enjoined.    McOrroor  v   Camden,  -193, 

OIL  LEASE,     See  Lea*e,  1,  2,  3. 

OPINIOX.    See  Damaatg,  2. 

PARTI.VL  PAYMENTS.     See  Intfieat,  1. 


PARTIES. 

1.  Where  proper  parties  are  not  properly  before  the  court, 
the  decree  will  be  reversed  and  the  cause  remanded  for  fui^ 
Iher  proceedings. 

2,  When  the  lessors  and  lesses  of  one  tract  of  land  bring 
their  suit  against  the  lessees  of  an  adjoining  tract,  to  enjcun 
thein  from  trespassing  upon  the  plaintiff's  premises,  and 
from  continuing  tii  drill  a  well  for  oil  and  gas  which  de- 
fenciants  bad  commenced,  as  plaintiffs  claim,  on  their  prem- 
ises, and  praying  ii:  their  bill  that  the  boundary  line  between 
the  tracts  claimed  by  the  parties  respectively  be  ascertained, 
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fixed,  and  determined;  that  plaintiffs  be  decreed  to  be  tlie 
owners  of  the  land  on  which  aaid  well  had  been  located  by 
the  defendants,  and  of  all  the  oil  and  g'as  which  could  or 
migr.it  be  obtained  throug-h  said  well;  that  the  defendants  b« 
decreea  to  have  no  estate,  right,  title,  or  interest  whatsoever 
of.  in  or  to  said  land,  or  said  oil  or  gas,  nor  any  right  whatso- 
ever to  the  possesBion  of  aaid  land  or  said  well, — held,  in  such 
case,  all  the  owners  of  the  fee  of  both  tracts  are  necessary 
parii(-»  to  the  suit,  to  enable  the  court  to  settle  the  rights  of 
all  riiffi^s  interested  or  affected  by  the  subject-matter  in 
controversy.     Jfoore  v,  Jennlngt,  181. 

3.  When  the  lessees  of  an  oil  and  gas  lease  bring  their  suit 
against  the  lessees  of  an  aajoining  tract  to  enjoin  them  from 
tret^pasaing  upon  the  plaintiffs'  premises,  and  from  proceed- 
ing to  drill  a  well  for  oU  and  gas  which  defendants  claim  ia 
on  their  own  lease,  but  which  plaintiffs  claim  is  on  their  prem- 
ises, the  lessors  nf  both  leases,  and  all  persons  having  an  in- 
terest in  the  oil  or  gaa  which  might  be  produced  from  the 
well,  the  drilling  of  which  is  sought  to  be  enjoined,  are  nec- 
essary parties  to  the  suit,  to  enable  the  court  to  settle  the 
rights  of  all  parties  interested  or  affected  by  the  subject- 
matter  in  controversy.     Steelgmith  v.  Fisher,  391. 

4.  Where  a  suit  in  equity  is  brought  by  a  party  to  enforce  his 
judgment  lien  against  real  estate  which  his  debtor  holds 
jointly  with  another,  and  both  of  the  owners  of  said  real 
e8tat«  are  made  parties  to  the  suit,  and  seryed  with  process, 
although  no  allegation  is  made  or  lien  asserted  against  the 
party  holding  said  real  estate  jointly  with  such  judgment 
debtor,  and  the  cause  being  referred  to  a  ooramissioner  tv 
ascertain  the  liena  existing  against  said  real  estate  and  their 
priorities,  who  reports  a  judgment  lien  existing  against  the 
real  estate  belonging  to  said  party  who  is  not  the  judgment 
debtor  mentioned  in  the  bill,  it  ia  error  to  decree  a  sale  of 
the  entire  property,  and  such  decree  may  be  set  aside  by 
bill  of  review  filed  in  proper  time. 

i,    Cavatt  emptor  applies  to  a  purchaser  at  a  judicial  sale. 

6.'  A  purchaser  at  a  judicial  sale  is  not  protected  by  section 
8  of  chapter  132  ot  the  Code  when  the  record  of  the  suit 
shows  that  necessary  parties  interested  in  the  property  sold, 
having  liens  thereon,  were  not  before  the  court  when  said 
sale  was  ordered  and   confirmed.     Calrerl  v.    .t»ft,  *80. 

7.      Where  necessary  parties  are  not  before  the  court,  the  deCreo 
will  be  reversf.d  without  passing  on  the  merits  of  the  case 
ane'^ting  them,  and  the  case  remanded  for  further  proceed- 
ing!.   Miller  t.  Uorriaon,  664. 
See  forfeiture,  2. 
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S.  A  decree  rendered  fur  the  sale  of  real  estate  subject  to 
contingencies  is  bindings  on  all  those  who  are  remote!}'  In- 
terested, and  whose  identity  ia  legally  noaaacertaioable,  when 
their  possible  contingent  interests  are  represented  by  proper 
parties  to  the  suit,  holding'  siniilar  estates,  prior  in  right. 

*.  The  equitable  doctrine  o(  representation  by  persons  sim- 
ilar and  prior  In  estate,  for  the  purposes  of  convenience  and 
Justice,  applies,  of  necessity,  in  all  cases  where  possible  heirs 
or  deTlsees  contingently  interested  are  physically  or  k-gdlly 
not  in  being,  or  nonascertainable.  BurlingMam  v.  Tandtrender, 
801. 

PARTITION. 

1.  Partition  of  oil  and  gas  owned  by  co-owners  separate  from 
the  surface  cannot  be  decreed,  except  by  sale  and  division  of 
the  proceeds.  A  judicial  partition  thereof  by  assignment  of 
the  oil  and  gas  under  sections  of  the  surface  is  void.  Hall 
T.  Vtrtum,  295. 

PABTNERSHIP. 

1.  Where  tenants  in  common  or  joint  tenants  of  an  oil  lease 
or  mine  unite  and  co-operate  In  working  it,  they  constitute  a 
mining  partnership. 

2.  When  members  of  a  mining  partnership  cannot  agree  In 
management,  those  having  a  majority  interest  control  its 
management  In  all  things  necessary  and  proper  for  its  opers' 
tlon. 

S.  A  sale  of  his  interest  by  a  member  of  a  mining  partnership 
to  another  member  or  a  stranger  does  not  dissolve  the  part- 
nership, as  In  ordinary  partnerships. 

4.  Partners  hare  a  lien  on  a  social  property  for  advances  or 
balance  due  them,  after  debts;  but  if  they  have  divided  the 
property  or  product  of  the  business,  giving  each  his  share  in 
soverality,  and  separating  it  from  the  balance,  no  such  lien 
exists  on  the  property  or  product  so  actually  uirided.  Sucb 
is  the  case  with  "division  orders"  in  oil  mining. 

8.  If  a  bill  is  Hied  by  a  member  of  a  co-partnership  for  dis- 
solution and  account,  and  cause  Is  shown  for  dissolution, 
there  should  be  a  decree  of  dissolution  and  full  account,  not 
one  allowing  the  partnership  to  continue  its  business,  and 
making  only  a  partial  account,  and  decreeing  on  its  basis  in 
favor  of  one  against  another  member  for  a  balance  on  such 
partial  account,  leaving  assets  untouched  by  the  atioviunt. 

5.  When  cause  is  shown  for  dissolution  of  a  partnership,  and 
the  members  are  discordant  and  at  ill  will,  and  the  partner- 
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■hip  hopelesa  of  prosperitr,  it  should  be  diuolved,  aud  a.  re- 
ceiver and  mtkOR^r  appointed,  instead  of  leaving  Its  aasetfl 
and  business  nholly  in  the  posaesBion  and  control  of  ono 
ntember,  excluding'  the  other. 

7.  Equity,  &9  a  general  rule,  does  not  entertain  a  bill  for  ac- 
count between  partners  unless  a  dissolution  and  winding  up 
are  asked,  and  cause  therefor  shown.  Then  there  should  bo 
dissolution  and  full  final  account.      Chtlder»  v.  Ne^eg,  TO. 

8.  If  partners  give  a  bond,  each  signing  only  as  individuala. 
but  it  Is  in  fact  for  a  partnership  debt,  though  at  law  it  is 
an  it.-Jividual  debt,  yet  in  equity-  it  is  treated  as  a  partnership 
debt. 

9.  Though  partners  dissolve,  one  of  them  assuming  the  debts, 
and  Ibis  is  known  to  a  creditor,  yet  the  creditor  retains  atiU 
the  light  to  treikt  all  the  partners  as  principals,  not  aa 
sureties,  unless  such  creditor  agrees  to  look  only  to  the  one 
assuming  the  debts.    McCoy  v.  Jaek^  201. 

PAYMENT. 

1.  Where  a  party  becomes  an  accommodation  indorser  on  t, 
negotiable  note  discounted  by  the  maker  at  a  bank  at  a 
greater  rate  of  interest  than  6  per  cent.,  and  such  maker  exe- 
cutes a  deed  of  trust  upon  his  real  estate  to  secure  indemnity, 
and  save  harmless  such  indorser,  who  afterwards  pays  oS 
and  takes  up  said  note,  including  its  illegal  interest,  and  a 
party  holding  a  Judgment  lien  against  the  lands  of  said  maker 
files  his  bill  to  subject  said  lands  to  sale  to  satisfy  the  Hens 
thereon,  said  maker  may  successfully  interpose  the  plea  of 
usury  to  the  claim  of  such  indorser  as  to  the  excess  of  inter- 
est paid  to  the  bank  and  claimed  by  him. 

2.  If  an  indorser  have  knowledge  of  the  usury,  and  voluntarily 
pay  it,  he  cannot  afterwards  recover  it  of  his  principal,  if 
the  latter  relies  on  the  plea  of  usury.  WaUaee't  adm'm  *. 
LiDvi'a  adm'r,  339. 

S«e  Adminittraior,  1;  PresumpUon  of  Payment,  i. 

PLEA.     See  PI.  d  Pr.,  2;     Assumpsit,  2. 

PLEA  OF  JUSTIFICATION.    See  PI.  a  Pr.,  5. 

PLEADING. 

1.       Any  pleading  setting  up  new  matter,  good  in  law.  Is  taken 

for  true,  if  not  answered.     Stale  ex  i-ri.  Mathenu  v.  Coitntt 

Court,  672. 
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PLEADING  AND  PEACTICE. 

1.  When  a  demurrer  to  a  declaration  is  overruled,  and  the  order 
oTemilmg'  it  shows  tlte  fact  that  nothing  was  alle^d  bj  the 
demurrant  in  favor  ot  hia  demurrer,  and  final  judgment  is 
obtained  by  the  pJaintiff  in  the  case,  the  judgment  will  not 
be  reversed  by  reason  of  any  defect  in  the  declaration.  Eoonls 
V.  Koonts,  31. 

2.  If  the  court  make  an  order  rejecting  the  plea,  it  may,  in  its 
discretion,  at  a  subsequent  term  allow  the  same  plea  filed, 
when  it  appears  that  it  had  been  improperly  rejected,  impoe- 
ing  such  conditions  upon  the  moving  party  as  to  coats  or 
continuance  of  the  case  aa  may  seem  just. 

3.  In  an  action  for  defamation,  if  the  defendant  would  rely  on 
the  truth  of  the  matter  declared  on,  he  must  plead  it  spe- 
cially, or  he  can  not  give  it  in  evidence  at  the  trial,  even  in 
mitigation  of  damages. 

4.  When  a  defamatory  charge  is  made  in  general  terms,  it 
can  only  be  justified  by  speciflcatlon  of  the  facta  which  are 
relied  on  to  establish  its  truth. 

fi.  In  an  action  for  defamation,  where  a  special  plea  of  justi- 
fication is  permitted  to  be  filed,  which  undertakes  to  justify 
all  the  charges  in  the  declaration,  but  is  insufficient  in  ita 
speciflcationB  as  to  any  of  them,  and  other  special  pleas  are 
filed,  justifying,  by  proper  specifications,  certain  of  the 
charges,  and  on  the  trial  it  appeared  that  the  defendant  of- 
fered no  evidence  to  the  jury  to  prove  the  tiuth  of  any  of  the 
charges  not  specifically  justified  in  such  other  pleas,  the  ap- 
pellate court  will  regard  the  filing  of  said  insufficient  plea 
as  harmless  error.    Atnos  v.  Starkert,  109. 

PERFORMANCE.    See  Specific  Performance,  i, 

PIPE  LINE.    See  Wov,  1. 

POLICY.    See  Innronce.  3,  5. 

POLLUTING  WATER.    See  Water  CourtK,  2. 

PREFERENCE.    See  Itfolrent,  S,  6,  7. 

PRESUMPTION  OF  PAYMENT. 
1.      The  law  raises  a  presumption  of  payment,  where  the  statute 

of  limitations  does  not  apply,  after  lapse   of   twenty   years, 

which  will  be   conclusive   unless   rebutted   by  distinct   proof. 

Sevmour  V.  Alkire,  302. 

See    Mortaaae,  1. 
I 
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PKINCIPAL.    See  Atxetaory,  1,  2,  3.     ' 

PRIORITY.    Se«  Intotreucii,  3;   CommiuUmtr,  8;   Bubiogatitm,  1. 

FRIVILBOED  COMMUNICATION,     See  Slander,  1.  2. 

PROBABLE  CAUSE.    See  Damage*,  5. 

PROCEDURE.    See  JuatUx    of  the  Peace,  1. 


1.  An  officer's  return  on  judicial  process  cannut  be  contra- 
dicted by  the  parties  or  their  privies  as  to  Huch  facts  stated 
in  It  as  the  law  requires  to  be  stateil,  unless  the  party  col- 
lude with  the  officer  to  make  a  false  return.  This  rule  pre- 
vaila  in  law  and  (equity.  As  to  notices  for  depositions,  or 
other  notices  not  judicial  process,  the  return  is  only  prima 
facie  evidence  of  such  fact.     ilrClung  v.  McWborter,   150. 

PROFITS.    See  Co-tenanl,  5. 

PROHIBITION. 

1.  To  warrant  a  court  in  granting  a  writ  of  prohibition,  it 
should  clearly  appear  that  the  inferior  tribunal  is  actually 
proceeding',  or  is  about  tu  proceed,  in  some  matter  over  wlilcli 
it  possesses  no  rightful  jurisdiction, 

2.  A  writ  of  prohibition  only  goes  against  a  Judicial  tribuna! 
and  judicial  action,  and  not  that  whicn  is  merely  ministerial. 
Haegiaaer  v.  Bolt,  Jtidae,  34S. 

3.  The  circuit  court  has  no  jurisdictlun  by  prohibition  to  pro- 
liibit  a  town  council  from  removing  a  superintendent  of 
streets.     Town  of  Oacia  v.  Filler,  413. 

PUNISHMENT.    See  TerdM,  1. 

PURCHASE  MONEY.     See  Vendor't  Lieu,  2. 

PURCHASE  OF  REDEMPTION.     See  Insolcenca,  2. 

QUALIFICATIONS.     See  Special  Judge,  1. 

RAILROAD  SUBSCRIPTION.' 

1.  If  a  proposal  submitting  to  a  vote  of  the  people  a  subscrip- 
tion to  aid  the  construction  of  a  railroad  provides  that  it 
"shall  not  be  available  or  paid  to  the  said  railroad  oompanj' 
until  the  roadbed  of  the  same  shall  have  been  completed  ready 
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for  the  ties  and  rails,"  it  is  »  condition  precedent,  and  of  th« 
eaaence  of  the  proposal  and  contract  under  it,  and  there  is 
no  Tight  in  the  company  to  payment  prior  to  Bucb  comple- 
tion. The  county  court  has  no  power  to  iaaue  bonds  under 
such  Bubscription,  and  place  them  in  hands  of  a  third  party, 
to  be  delivered  to  the  company  on  such  completion,  in  ad- 
vance of  such  completioni  and  the  deposit  in  escrow  does 
not  enlarge  its  rij^bts,  and  it  has  no  vested  right  under  the  de- 
posit, tiecause  of  such  deposit,  in  advance  of  such  completion 
of  the  road. 

2.  An  ordpr  of  the  county  court  under  a  vote  of  the  people 
making  a  aubscrlption  to  the  construction  of  a  railroad  di' 
reels  bonds  to  issue  in  payment,  and  to  be  deposited  with  » 
bank,  to  be  thereafter  delivered  to  the  railroad  company  upon 
the  condition  that  it  shall  complete  the  road,  ready  for  ties 
and  rails,  by  a  given  day,  with  the  proviso  that  if  the  road 
should  not  be  completed  by  that  day  the  subscription  should 
be  forfeited,  and  the  bank  should  deliver  back  to  the  court 
such  bonds,  and  the  road  is  not  so  completed  by  the  d^y  given. 
Bftd,  that  the  subscription  is  forfeited,  and  the  court  may  re- 
claim  the  bonds  from   the   bank  and  cancel  them. 

3.  A  reasonable  limit  of  time  for  the  completion  of  a.  railroad 
in  a  subscription  by  a  county  to  it  is  valid,  and  is  of  the 
essence  of  the  subscription,  and  compliance  with  it  is  essen- 
tial to  entitle  the  company  to  the  subscription. 

4.  A  connly  court  making  a  subscription  to  the,  construction 
of  a  railroad  may  insert  a  limit  of  time  for  its  completion,  or 
any  terms  and  conditions  reasonable  and  prudent  to  protect 
the  public,  not  contravening  anj'lhing  in  the  vote  of  the  peo- 
ple or  in  the  statute. 

5.  A  railroad  company  accepting  a  county  subscription  aa 
made  by  a  county  court  accepts  it  as  tendered  by  the  county 
court  with  all  Its  terms  and  conditions,  and  is  estopped  from 
saying  that  such  terms  and  conditions  are  void  or  unreason- 
able. 

6.  If  a  railroad  company  engage,  in  consideration  of  a  county 
subscription  to  its  work,  to  complete  its  railroad  by  a  given 
time  or  forfeit  the  subscription,  and  fail  therein  a  court  of 
equity  will  not  relieve  it  from  the  forfeiture.  West  Ta.  <t  P 
R.  Co.  V.  Barriion  Co.  Court,  273. 

REAL  ESTATE,     See  TrttpaM.  1, 

REASONABLE  DOUBT. 

1.  Where  the  crime  of  abortion  is  fully  established,  and  the 
circumstantial  evidence  establishes  beyond  a  reasonable  doubt 
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the  guilt  of  the  accused  to  the  satlsfactioa  of  the  jurj,  the 
verdict  will  not  be  set  aside  because  the  evidence  fails  to 
show  the  character  of  the  inBtrnment,  or  the   time  when 
nsed  to  produce  the  abortion.    State  v.  lAllff,  406. 
See  ^tUtake,  1. 


RECEIVER. 

1.  A  special  receiver's  report  of  his  accounts  has  no  bindings 
force  in  the  cbso  unless  conflnned  by  the  court. 

2.  A  special  receiver  may  be  required  by  the  court,  at  the  in-. 
stance  of  any  party  interested,  to  make  settlement  before  a 
commissioner;  and  a  eommiasioner  is  not  bound  to  take  as 
correct  the  report  of  his  accounts  made  by  the  receiver. 

3.  A  settlement  of  a  receiver's  accounts  made  by  t,  commissioner 
is  taken  to  be  ri^ht  as  to  matters  of  fact,  unless  intrinsic  or 
other  evidence  manifests  errors  in  it.     Fellon  v.  Fflton,  27, 

4.  Interlocutory  applications  for  a  receiver  Irefore  answer  are 
usually  supported  by  affldavita  of  the  grounds  relied  upon, 
and  it  would  ordinarily  seem  to  be  sutHcient  it  the  facts  upon 
which  the  application  is  based  are  verified  by  the  affidavit 
of  plaintiR  alone. 

5.  The  appointment  of  a  receiver  belngf  tor  the  preservation  ot 
the  property  and  the  protection  of  the  litigants  pending  the 
suit,  such  appointment  gives  no  advantage  to  the  person  at 
whose  instance  it  is  made,  nor  does  It  change  any  title  or 
create  any  Hen. 

4.  In  a  suit  in  equity,  brought  for  the  purpose  of  having  a 
receiver  appointed,  the  court,  or  the  judge  thereof  Id  vaca- 
tion, may,  upon  the  proper  presentation  of  facts,  appoint  a, 
receiver,  and  direct  the  sale  of  property;  but  while  the  case 
is  stitl  at  rules,  and  not  matured  for  hearing,  the  court  con- 
not  proceed  to  enter  a  decree  settling  the  principles  of  the 
cause  and  distributing  the  money.  Krohtt  v.  Wfiniterger,  137. 
See  Partnertkip,  1. 

RECITALS.    See  Decree,  J, 

RECORD. 

1.  A  litigant  suggesting  a  diminution  of  the  record,  and  obtain- 
ing from  this  Court  a  vvrit  of  certiorari,  must  have  the  alleged 
omitted  portions  of  the  record  copied  at  his  own  expense,  and 
the  certiorari  will  be  regarded  as  abandoned  on  his  refusal  to 
do  so.  Sprinatton  v.  Morrii,  SO. 
See  Bill  of  Exceptioni,  1. 
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KEDEMPTION. 

1.  la  order  to  redeem  the  undivided  portion  ol  k  l^rge  tract 
of  land  from  forfeiture  to  th«  state  for  nonentry  and  non- 
payment of  taxes,  Bueh  portion  shonld  be  carefully  described 
an  accurately  located  by  the  person  seeking  redemption,  that 
the  court  may  properly  ascertain  and  fix  In  its  decree  the 
cohIh,  stale,  county,  and  dietrict  taxes,  and  interest  thereon, 
char);eable  afrainst  the  same,  the  prepayment  of  which  ia. 
necessary  to  consummate  such  redemption.  State  t.  Ktttg. 
437. 
See  Tax  Sale,  1. 

KEFEREN'CE.     See  Demurrer,  i. 
REMEDY.    See  Insurance,  4. 
REMOVAL.    See  OSIcer,  I,  2.  3. 
REPORT.    See  ReeeUei;  1.  4. 
REPRIEVE.     See  Goccrnor,  1. 

KES  JIDICATA. 

1.  .■\  pnipoHition  assumed  or  decided  by  the  court  to  be  true, 
anil  -which  must  lie  so  assumed  or  decided  in  order  to  eetab- 
lislt  another  proposition  which  expresses  the  conclusion  of 
the  coart  is  as  ettectually  passed  upon  and  settled  in  that 
court  as  the  verj-  matter  directly  decided. 

2.  The  O.  R.  R.  Co.,  instituted  proceedings  under  section  14, 
chapter  53,  Code,  for  condemnation  of  gravel,  stone,  etc.,  the 
property  of  B.  Commi«siotier8  reported  nine  hundred  and 
fifty  dollars  as  junt  compensation,  etc.  Applicant  paid  sam» 
to  the  clerk  of  the  court  in  vacation.  B.  excepted  to  the  re- 
port on  ground  of  inadequacy  of  compensation,  and  demand- 
ed a  jury,  which  was  impaneled,  and  rendered  a  verdict  for 
two  thousand,  five  hundred  dollara.  Judgment  was  rendered 
in  favor  of  B.  for  "the  sum  of  one  thousand,  five  hundred 
and  fifty  dollars,  being  the  amount  of  two  thousand,  five  hun- 
dred dollars  aforesaid,  less  the  nine  hundred  and  Afty  dollars 
heretofore  paid  into  court  by  said  railroad  company,"  etc.,  ti>- 
which  Judgment  the  O.  R.  R.  Co.  obtained  a  writ  of  error  to- 
the  supreme  court,  and  the  judgment  was  affirmed.  The  clerk, 
without  paying  over  the  nine  hundred  and  fifty  dollars,  died 
insolvent.  B.  brought  her  action  of  attumpsit  against  the  0. 
B.  R.  Co.  for  the  nine  hundred  and  fifty  dollars.  Sel4,  thai 
B.'s  judgment  wab  res  adj'udiea/a  ^a  to  the  fact  of  the  pay- 
ment of  the  nine  hundred  and  fifty  dollars  into  court,  and  B. 
is  estopped  from  prosecuting  a  claim  for  the  same  agsinat- 
the  O.  R.  B.  Co.    Blake  v.  O.  HUer  R.  Co.,  S20. 
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BBSULTISQ  TRUST. 

1.  To  create  a  Tesultiii^  trust  in  favor  of  a  ward  Id  a  trad 
of  land  purchased  by  hia  g'uardian,  tU%  trust  funds  niust 
either  have  been  paid  at  the  time  of,  or  entered  into  the  con- 
sideration for  the  contract  of  purchase,  thoug'h  afterwards 

2.  If  a  guardian  purchases  a  tract  of  land  with  her  own  money 
and  on  her  own  ciedit,  and  takes  the  deed  in  her  own  name, 
the  mere  fact  that  she  satisfies  the  unpaid  purchase  money 
out  of  the  guardianship  funds,  which  afterwards  come  into 
her  hands,  cannot  create  a  resulting  trust  in  favor  of  her 
wards.  A  court  of  equity,  in  a  proper  case,  may  treat  such 
funds  so  used,  and  to  the  extent  thereof,  as  a  charge  against 
the  land. 

3.  A  guardian,  having  no  funds  legally  applicable  thereto,  wliu 
furnishes  necessaries  to  his  ward,  has  the  same  right  to  en- 
forcement and  reimbursement  thereof  as  any  other  person 
furnlHhinir  such  necessaries. 

4.  A  court  of  equity  will  not  countenance  the  unjust  litiga- 
tion of  an  undutiful  son  against  his  mother,  although  she 
is  his  legal  guardian.     Myrei  v.  ilifreg,  4S9. 

5.  A  resulting  trust  must  arise  at  the  time  of  the  contract  of 
purchase  by  virtue  of  the  payment  of  the  purchase  monev 
from  the  funds  iif  the  eeattii  que  trutt,  or  securing  the  same  at 
that  time  to  be  thereafter  paid,  so  as  to  make  them  a  part  of 
the  contract  of  purchase.    Moore  v.  Muttoe,  549. 

RETURN,     See  Protxit,  2. 

RULE.     See  Reoeleer,  6. 

RULE  TO  ANSWER.    See  Demurrer,  2,  3. 

REVERSAL.     See  Partte'.  1. 

SALE. 

1.  S.  purchased  of  A.  seven-eighths  of  the  undivided  one-half 
interest  of  A.  in  the  oil  in  and  under  two  hundred  and  forty- 
three  acres  of  land,  and  paid  three  hundred  dollars  cash 
therefor;  and,  as  part  of  the  terms  and  conditi'>ns  of  sale, 
S.  was  to  begin  to  operate,  mine,  and  bore  for  oil  and  gaa 
within  and  under  said  tract  of  land,  free  of  cost  to  A.,  within 
sixty  days,  and  complete  one  well  thereon  in  one  year,  unavoid- 
able delay  and  accidents  excepted;  and,  if  oil  be  found  thereon 
in  paying  quantities,  then,  after  the  said  first  well  was  com- 
pleted thereon,  S.  should  immediately  commence  and  drill 
other  wells  thereon  as  should  seem  necessary  to  protect  the 
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SALE—  Gyntinued. 

oil  and  gaa  in  and  under  the  B&id  tract  of  land,  and  should 
alBO  deliver  as  royaltj'  to  the  credit  ol  A.,  free  of  coat  to  him, 
the  one-half  of  the  one-eighth  of  all  the  oil  produced  &nd 
saved  from  the  said  land,  in  pipe  lines  or  tanks,  and  pay  to ' 
htm  the  one-half  of  three  hundred  dollars  per  jear  for  the 
gas  from  each  and  every  well  drilled  thereon,  producing  ETMi 
the  product  from  which  should  be  marlceted.  Held,  that  the 
remedy  for  violation  of  said  conditions  of  the  sale  is  not  by 
way  of  forfeiture  of  the  rights  of  8.  to  bore  or  drill  for  oil  on 
the  land  or  any  part  of  It,  but  by  an  action  or  proceeding  for 
damages  caused  by  such  breach.  Ammont  v.  SotUh  Peim.  OU 
Co.,  610. 
See  Judicial  8ale,  1;  Decree,  6. 

6ALE  OF  PROPERTY  INSURED.    Sea  insurance,  E. 

SAW  DUST.     See  Water  Vourw,  2. 

SCHOOL  LEVY. 

1.  A  court  of  equity  has  jurisdiction  to  restrain  by  injunction 
the  follection  of  ac  ille^l  levy  upon  the  property  of  a  school 
district,  made  by  the  board  of  education,  in  a  suit  brought 
by  iind  on  behalf  of  the  resident  taxpayers  of  such  district, 

£.  The  levy  by  the  board  of  education  to  pay  for  school  books 
must  be  made  annually,  and  must  be  paid  out  of  the  building 

3.  The  fact  that  the  levy  of  forty  cents  on  the  one  hundred 
rtollnit'  valuation  for  building  fund  and  fifty  cents  tbereou 
for  Ivachers'  fund  is  not  sufficient  to  pay  any  eicisting  in- 
debtedness of  the  district  in  addition  to  tlie  other  purposes 
for  ivhieh  it  is  levied,  is  not  a  condition  precedent  to  the  au- 
thority of  the  board  to  exceed  said  rates  in  laying  such  levy, 
sine:  the  statutes  provide  other  contingencies,  which  author- 
ize r^L-  board  to  levy  in  excess  of  said  rates  or  to  lay  .i 
special  levy. 

4,  In  a  bill  of  this  character  it  is  not  suffleient  to  allege  In 
general  terms  thst  at  the  time  the  levy  was  laid  there  was  no 
leg.Ti  existing  inviebtedness  against  the  hoard  of  education 
crea'ed  in  any  manner  authorized  Uy  law,  but  facts  must  be 
alleged  to  show  the  illegality  of  the  levy.  Coal  Co.  v.  Board 
ot  Education,  133. 

SEPARATE  ESTATE.    See  Married  Woman,  1. 

SERVICE  OF  PROCESS.    See  Sui 
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SETTLEMENT.     See  Keceicer.  3. 

SET-OPP. 

1.  When  a  party  baa  been  summoned  to  answer  an  action  at  law 
for  tbe  recovery  of  money  and  allowa  judgment  by  default  to 
go  against  him^  altbough  at  tbe  time  of  such  recovery  be 
bad  JudgmeutB  a^inet  tbe  plaintifl  which  be  might  have  plead- 
ed as  a  aet-ofl,  be  cannot,  on  the  ground  that  he  mistook  the 
time  at  which  tbe  case  was  to  be  tried,  combined  with  the  fact 
of  the  insolvency  of  the  plaintiff,  come  into  equity  to  obtain 
the  benefit  of  such  set-ofl. 

E.  A  party  is  not  compelled  to  plead  a  set-off  in  such  an  action, 
and  if  judgment  is  obtained  against  him,  and  he  holds  judg- 
ments against  the  plaintiff,  he  may,  on  notion  in  a  court  of 
law  after  notice,  hare  his  judgment  set  off  against  the  plain- 
tiff's judgment.     /Ann  v.  Dawson,  45. 

SIGNATURE.     See  Depoiitiona,  1. 

SLANDER. 

1.  The  question  as  to  whether  the  occasion  on  which  the  words 
were  uttered  in  an  action  for  slander  was  one  of  absolute 
or  qualified  privilege,  is  one  for  tbe  court.  If  absolute,  the 
defendant  is  entitled  to  judgment;  it,  however,  tbe  privilegv 
was  only  qaalifled,  tbe  onus  lies  on  the  plaintiff  of  proving 
actual  malice. 

E.  A  qualflied  privilege  extends  to  all  communications  made 
boiut  flde  upon  any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference  to  which  he  has 
a  duty  to  a  person  having  corresponding  interest  or  duty; 
and  the  privilege  embraces  cases  where  the  duty  is  not  a 
Ipgal  one,  but  where  it  is  of  a  moral  or  social  character  of 
Imperfect  obligation.     Word  v.  Word,  766. 

SPECIAL  JUDGE. 

1.  A  litigant  who  without  objection  joins  in  the  selection  of  a 
special  judge  to  bear  and  determine  his  case  will  not  be  per- 
mitted to  raise  mere  technical  objections  to  the  selection  and 
qualiflcatian  of  sucb  judge  after  he  has  decided  against  such 
litigant.      Whlpkej/  v,  Kicholag,  35. 

2.  .\  special  judge  selected  bh  required  by  law  to  try  a  felony 
case  in  a  criminal  court,  in  any  case  at  the  trial  of  which 
the  judge  of  the  court  cannot  properly  preside,  must,  before 
proceeding  to  exercise  the  authority  or  discharge  tbe  du- 
ties thereof,  take  tbe  oath  prescribed  by  section  5  of  article 
IV  of  the  Conalitution,  as  well  as  that  provided  for  in  chap- 
ter SO  of  tbe  acts  of  1895.      State  v.  Bvmett,  731. 

SPECIAL  PLEA.     See  Non-Assumpsil,  1. 
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SPECIFIC  PERFORMANCE. 

1.  A  promlBe  lacking  mutuality  at  its  iaception  becomes  bind- 
iag  upon  the  promisor  after  the  performance  by  the  prom- 

2.  Lack  of  mutuality  is  no  defense,  even  in  a  suit,  for  specific 
performance,  where  the  party  not  bound  thereby  has  per- 
formed all  of  the  conditions  of  the  contract,  and  brought  him- 
self clearly  within  the  terms  thereof.    Boyd  v.  Brown,  238. 

3.  Two  men,  who  are  en^a^d  in  buying  lands  in  the  same  sec- 
tion of  the  country,  to  avoid  competition,  and  secure  the  lands 
at  It  reduced  price,  agree  that  one  shall  buy  for  both,  and  that 
thd  lands  so  purchased  shall  be  divided  between  them  accord- 
ing to  certain  well-known  surveys.  One  retires  from  the  bus- 
iness, and  the  other  goes  on  and  buys  the  lands  according 
to  the  agreement,  but  takes  the  deeds  in  his  own  name.  He 
afterwards  transfers  them  to  a  third  party,  who  promises 
to  discharge  the  agreement  to  diride,  but  afterwards  refuses 
to  do  so.  Equity  will  enforce  specific  performance.  Camden 
V.  Deietne,  310. 

4.  WTiere  a  bill  in  equity  is  filed  alleging  a  contract  for  the 
sale  of  land,  but  admitting  that  the  contract  is  so  imperfect 
as  not  to  be  capable  of  specific  performance,  and  asking  re- 
payment of  purchase  money  and  compensation  for  improve- 
ments, no  decree  of  specific  performance  can  be  made  on  such 
bill  without  an  amended  bill  seeking  that  relief.  Roirjwur  v. 
So*«nour,  554. 

5.  In  a  suit  for  specific  performance  of  a  contract  for  sale 
of  land,  persons  claiming  hostile  and  distinct  titles  adverse- 
ly to  the  title  sold  by  the  vendor  to  the  vendee  are  neither 
necessary  nor  proper  parties,  as  equity  will  not  settle  con- 
flicting titles  to  land  where  the  plaintiff  has  no  equity  againsl 
the  person  claiming  adversely.  Heavntr  v.  Morgan,  4  S,  E, 
400.  {30  \V.  Va.  335),  (Syi.,  point  2),  disapproved.  UWier  v. 
ilorriton,  661. 

SPIRlTUOUa  LIQUORS. 

1.  On  trial  of  indictment  for  selling  spirituous  liquors  to  a 
minor,  it  is  not  error  to  exclude  testimony  relative  to  a  writ- 
ten order  from  the  parent  of  the  minor  to  the  dealer,  for  the 
liquor,  in  the  absence  of  such  order,  and  its  nonprodnction 
not  accounted  for.  Qufry,  would  such  order,  if  produced  and 
proved,  be  a  defence  to  such  indictment?    State  v,  OiUaxpU,  3^0. 

STATUTE. 

1.  Section  169,  chapter  50,  of  the  Code  of  West  Virginia,  in  bo 
far  only  as  it  authorizes  a  Jury  of  six  men  to  try  In  the  cir- 
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B  FATUTE— Cton«/iM«d. 

cuit  court  appvalfl  from  judgmeuts  of  justices,  1h  uaconstitu- 
tional  and  void.    Lnclaoi  v,  Xorfolk  d  W.  ftj/.  Co.,  582. 

2.  The  deciHJon  of  the  highest  court  of  a  state  in  the  construc- 
tion of  its  itatutes,  and  as  to  the  validity  or  invalidity  of 
contractR  dependent  only  on  such  statutes,  is  the  controlUn{{ 
rule  of  decision  in  federal  courts,  where  there  is  no  federal 
question.  Clarkgburg  Elertrlc  IJght  Co.  t.  Cilu  of  Clark»btirg, 
738.  , 

STATUTE  OF  FRAUDS    See  Trutl.  3. 

STATUTE  OF  LIMITATIONS.     See  IAmilaHm$,  2. 

STATUTORY  BOND.    See  Bond,  1. 

STENOGRAPHIC  NOTES.    See  Exemption*,  V,  A4m<nMratoT,  2. 

STREET  RAILROAD.    See  Franchlw.  1. 

SUBROGATION. 

1.  I.,  having  purchased  the  land  in  good  faith,  without  know- 
ledge of  D.'s  debt  against  V.,  and  having  paid  the  seventy 
dollars  from  her  own  means,  is  entitled  to  be  sul>atitut«d  to 
the  rights  of  B.  as  vendor  to  that  amount  prior  to  the  ciaiia 
of  D.    Davit  V.  Va»»,  811. 

8.  B.  brought  her  action  against  C,  the  principal,  and  C,  H., 
and  M..  as  sureties,  on  a  note.  M.  denied  making  the  note. 
Case  tried  by  jury;  H.  taidng  an  active  part,  consulting  and 
as  witness  In  behalf  of  plaintiff,  seeking  to  bold  M.  liable 
on  the  note.  Verdict  and  Judgment  for  M.  against  B.  for 
costs,  while  plaintiff  recovered  against  the  other  defendants. 
H.  paid  the  judgment  of  plaintifF  in  full,  and  sued  M.  for  con- 
tribution aa  co-surety.  Held,  that,  H.'s  right  being  only  by 
subrogation  to  the  rights  of  B.,  H.  was  not  liable  for  contri- 
bution, not  having  been  liable  to  B.  on  the  note.  SooA  v. 
Moroan,     SIT. 

StJUUONS. 

1.  A  case  in  which  the  language  of  the  summons  is  aufBclent^o 
charge  the  defendant  with  unlawfully  withholdlnff  the  prop- 
erty therein  described,  and  in  which  the  property  is  described 
with  convenient  certainty.    TAom  v,  TAofM,  4. 

S.  Where  a  party  brings  a  civil  action  for  the  recovery  of 
money,  on  contract,  before  a  justice  of  the  peace,  and  has  the 
summaos  served  and  returned,  be  cannot,  over  the  objection 
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SUM  MONS~"Cbn«/i  ued. 

of  the  defendant,  on  motion,  have  the  summonfl  amended  bj 
inserting  the  Tinmen  of  (wklitlonni  parlies  na  joint  plaintiffs. 
PJiUUim  V.  DcrcHU,  653. 

3.  Any  credible  person  may  serve  a  tuimmons  or  other  process, 
or  legal  notice,  and  make  verified  return  of  such  service, 
Ilioiiph  there  has  not  been  nny  prior  return  of  not  executed 
Dy  an  authorized  officer.     llnUuniUinirth  v.  Stone,  773. 

4.  Where  the  return  of  service  of  process  by  an  olfieer  is  not 
dated,  the  presumption  is  that  tlie  service  was  made  within 
the  time  prescribed  by  law.     Ntiintmi-Bflmont  Co.  v.  Ca»e,  7i9. 

SLiPKRINTENDENT  OF  STUEETS. 

1.  A  superintendent  of  streets  ot  a  town  holds  at  the  pleasure 
of  its  council,  and  may  be  removed  by  it  without  cause  shown, 
or  chnrBes,  or  notice.  Its  action,  being  discretionary,  is  not 
subject  to   review  by  court.'i.     Toirn  of  I)avi»  v.  Filler,  413. 

RURCIIAROIXG  ACCOUNTS.     See  ETCrutort,  1. 

flURFACE  WATER. 

1,  Surface  water  is  water  of  casual,  vagrant  character,  oozing 
through  the  soil,  ir  diffusing  and  squandering'  over  and  under 
the  Burfaco,  which,  though  usually  aud  naturally  flowing  in 
known  direction,  has  no  banks  or  channel  cut  in  the  aoJI; 
coming  from  rain  and  snow,  and  occasional  outbursts  in  time 
of  freshet,  descending  from  mountains  or  hills,  and  inimdat- 
ing  the  country;  and  the  moisture  of  wet,  spongy,  springy,  of 
boggy  land.  For  obstructing-  or  diverting  surface  water, 
though  damaging  another,  the  party  is  not  liable.  Neat  ». 
0.  Riici-  B.  Co.,  316.' 

TAXATION.    See  ifonrfniniit,  7. 

TAX  SALE. 

1.  If  real  estate  is  sold  for  the  nonpayment  of  taxes  there- 
on, and  the  right  of  redemption,  under  the  statute,  belongs 
to  or  accrues  to  an  Infant  by  reason  of  title  vested,  such 
right  may  be  exercised  in  behalf  of  such  infant  during  in- 
fancy, and  by  himself  personally  within  one  year  after  he  be- 
comes twenty-one  years  of  age. 

£.  The  real  estate  of  an  infant  should  not  be,  decreed  fdr  sale 
until  the  liens  thereon  are  ascertained  and  fixed.  WMle  v. 
fiti-oua,     794. 

TERM  OF  OFFICE.    See  Hatk-Kccper  ,  1. 
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TENANT.    See  Leate,  7. 

TIME  TO  ANSWEll.    Si;e  Demurrer,  1. 

TITLE. 

1.  The  title  of  one  wtw  puruhaseH  of  an  uttachmcnt  debtor 
property  levied  under  it  with  intent  to  defeat  eneh  levy  Is 
void  us  to  it. 

2.  Lit  Fendeits  aod  iiPNcIenec  llle  purchasers  referred  to.  Buiolbii 
V.  DeWit,  333. 

TOWN  COUNCIL.    See  Proklbitiim.  3;  Nuimnce.  1. 

TRESPASS. 

1.  In  an  actiun  of  trespass  to  real  estate,  unless  the  object  of 
the  suit  iu  to  try  the  title  to  the  land,  it  is  not  necesKary  to 
deeeribe  it  with  accuracy  an"d  partieiilarity,  but  only  to  des- 
ignate It  by  possession  name,  or  by  some  of  Its  abbiittals  or 
monuments,  sufficiently  to  di^'v  the  defendant  notice  of  jta 
locality,  so  that  he  may  properly  plead  to  the  action.  Olen 
Jean,  iMwer  Loup  £  D.  R.  Co,  v.  Kan.,  Olen  Jean  &  E.  R.  Co.,  725. 

TRIAL,    See  Exi^ptioni,  2;  Jury,  1. 

TRUST. 

1.  F.  agrees  with  P.,  L.,  and  T.  that  they  shall  jointly  acquire 
an  oil  lease  on  ten  acres  of  land,  which  he  represenls  will  cost 
forty  dollars,  and  that  Ihey  shall  share  equally  in  the  expenses 
and  profits  of  said  leasehold.  K.  takes  the  lease  in  his  own 
name,  and,  becomlnff  aware  that  a  valuable  oil  well  had  been 
drilled  near  by,  when  about  to  usKi)ru  to  P.  hfa  proportion  of 
the  lease  be  falsely  represented  to  him  that  he  had  already  as- 
signed one-halt  thereof  to  L.,  and  thereby  induced  said  P.  to 
accept  as  his  share  one-eiuhth  instead  of  one-fourth,  Which 
he  did  under  protest,  and  paid  for  it.  Under  this  state  of 
facts  F.  was  n  trustee  for  P.,  L.,  and  T.,  and  by  reason  of  the 
fraud  should  not  l>e  allowed  to  retain  the  one-eighth  which 
he  withheld  from  P. 

2.  Such  a  trust  is  not  affected  by  the  statute  of  frauds.  FoUs  v. 
Fitcb,  63. 

3.  An  express  trust  will  be  enforced  in  equity  where  possession 
is  held  of,  and  valuable  improvements  are  made  on,  the  frust 
property  by  the  cfftui  que  triint.  in  pursuance  of  the  contract 
of  purchase.    Moore  v.  ilustue,  549. 

TRUSTEE,    See  Equitu,  2. 
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UNLIQUIDATED  DAMAGES. 

1.  Unliquidated  damans  e&nnot  be  the  subject  of  «  set-off. 
Co«e  Jfati/.  Co.  T.  Sioeeng,  633. 

UNCONSTITUTIONAL.    See  Utalule,  1. 

USE.    See  AunmpHt,  1. 

USURY.    See  Pagntenl.  2. 

VALID  LIEN.    See  Imoli-enev,  2. 

VALUATION.    See  Schml  Uty,  3. 

VARIANCE.    Bee  Dted,  1. 

VENDOR'S  LIEN. 

I.  In  a  suit  to  enforce  a  lien  for  purchase  moner  of  land  bj 
a  holder  of  one  note  g^ven  therefor,  holders  of  other  notes 
equally  secured  by  such  lien  are  necessary  parties.    MWer  t 


2.    The  balance  of  the  purchase  money  unpaid  and    due    to    B- 
from  I.  la  the  first  lien  on  the  said  land.    I>aci«  t.  Vqm,  Bll. 
See  /(Moleent,  1. 

VERDICT, 

1.  Where  two  persons  are  Indicted  and  tried  jointly  for  the 
same  oflense,  the  same  jury  may,  by  separate  Terdicts,  acquit 
the  one  and  convict  the  other.     State  v.  JAUt,  406. 

2.  Where  a  circuit  court,  on  motion  sets  aside  the  verdict  of 
a  Jury  as  contrary  to  the  law  and  the  evidence,  the  presump- 
tion of  law  is  in  favor  of  the  correctness  of  the  judgment, 
and  it  is  incumbent  on  the  party  assailing  the  action  of  the 
court  on  the  ground  that  it  is  contrary  to  the  evidence  to 
show  the  error  by  producing  alt  of  the  evidence  before  the 
court.    RobertBon  v.  Harmon,  501. 

WASTE.    See  Co-tenmt,  1. 

WATER  COURSE. 

1.  A  water  course  consiBts  of  bed,  bank  and  water.  Yet  the 
water  need  not  continually  flow,  as  many  streams  are  some- 
times dry.  There  is  a  difference  between  a  water  course  and 
an  occasional  outburst  of  water  which,  at  times  of  freshet, 
from  rain  or  enow,  descends  from  the  hills  and  inundates  the 
country.  To  be  a  water  course,  It  must  appear  that  the  water 
usually  flows  in  a  certain  direction,  and  by  a  regular  channel, 
with  banks  or  sides.    For  obstructing  or  diverting  a  water 
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WATER  COURSE- Cbn«nued. 

course,   and   thereby   damaging  anoUier,   the  party   is  liable. 

N&tl  T.  Ohio  Btixr  B.  Co.,  316. 
2.    Caailng  sawdust  Into  a    brook    from    the    operatioa  -  of    a 

sawmill  does  not  constitute  an  offense    under    .  section    306, 

chapter  ISO,  Code  1891.    State  v.  Uildiell,  769.     - 

WAY. 

1.  .  If  a  land  owner  conveys  a  right  of  way  through  his  farm  iu 
fee  to  a  railroad  company,  and  years  afterwards  natural  gas  Is 
found  on  his  lands  situated  on  the  further  side  of  such  right 
of  way  from  his  residence,  the  law  will  imply  a  way  of  neces- 
sity by  which  he  may  pipe  sucb  gas  to  his  residence  for  use 
therein;  the  pipes  to  be  ao  laid  and  constructed  as  not  to  In- 
terfere in  any  wise  with  such  railroad  company's  proper  use 
and  occupation  of  its  right  of  way.  Vhl  t.  Ohio  River  R.  Co., 
59, 


WILLS. 

1.  Though  legacies  do  not  stand  upon  as  high  ground  as  debts, 
yet,  if  the  personal  fund  be  inadequate,  or  if  there  are  expres- 
sions in  a  will  tending  to  show  that  the  testator  had  the  land 
in  his  mind  for  their  payment,  they  are  a  charge  on  the  land 
devised. 

2.  Whether  legacies  are  a  charge  on  land  devised  is  a  question 
of  intent  of  the  testator. 

3.  Realty  is  not  chargeable  with  legacies  unless  the  intent  to 
charge  it  is  expresse<l  in  the  will,  or  appears  by  implication 
from  it.     Hogg  v.  Browning,  22. 

4.  The  cardinal  rule  for  the  construction  of  a  will  is  to  ascer- 
tain the  intent  of  the  teatator  from  the  entire  instrument. 
Hays  V.  Freihtcalcr,  317. 

WITNESS. 

1.  No  party  to  any  action,  suit,  or  proceeding,  nor  any  pei-- 
son  interested  in  the  event  thereof,  nor  any  person  from, 
through,  or  under  whom  any  such  party  or  interested  person 
derives  any  interest  or  title  by  assignment  or  otherwise, 
shall  be  examin>:il  as  a  witness  in  regard  to  any  personal 
transaction  or  communicotion  between  such  witness  and  h 
person  at  the  time  of  such  examination  deceased,  against 
the  administrator  of  such  deceased  person,  unless  such  ad- 
ministrator be  examined  on  his  own  behalf  in  regard  to  the 
same  transaction  or  communication.     Carter  v.  QUI,  504. 

5.  AVhere  it  appears  that  a  witness  testifying  in  a  cause  has  » 
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WrrNESS-  Oonlimted. 

written  agreeneRt  "witti  »  p^^y  i&  whos  behaU  he  is  giving' 
t«Btiinonj',  touching^  the  Bubjeot-matier  in  contiiover>j,  the 
.wisUeu  agreeHwot  mitk  a  ptuty  in  whoae  beliaU  Jte  la  giving 
his  pefuaal  bo  do  eo,    fais    leatimoxg'    sbDuld    Jse    Axclnded- 


WRIT.    See  ProlMUion.  1,  2. 
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